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UNITED STATES SUPREME COURT. 


OcTOBER TERM, 1902. 


IOWA LIFE INS. CO., Plaintiff in Error, 
v8. 


LULA T, LEWIS.* 


A note was given for the first premium on a life policy. On the back of 
the receipt given for the premium was a provision that “if a note be 
given for the payment of the premium hereon, or any part thereof, 
and same is not paid at maturity, the said policy shall cease and 
determine.” No such provision was noted in the policy or applica- 
tion, or elsewhere, except on the back of the receipt to which refer- 
ence was made in the body of the receipt, which recited that it was 
subject to the conditions on the back. 

Held, That delivery of the policy and payment of premium are concur- 
rent considerations. Such payment may be waived, and a note may 
be accepted upon conditions. It matters not where the conditions 
are expressed. The agreement of the parties may be expressed in 
Iuany papers, and where the connection is not apparent, may be 
shown by parol. 

Held, That the provision was part of the contract between the parties, 
and no affirmative action on the part of the company was necessary 
to invalidate the policy upon nonpayment of the note. 

Held, That denial of liability was a waiver of proofs of death. 


Held, That a statute authorizing a recovery of damages and attorney’s 
fees in case of failure to pay losses is not unconstitutional. 


In error to the Circuit Court of the United States for the 
Northern District of Texas. 


*Decision rendered, Dec. 8, 1902. 
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This is an action upon a life insurance policy, and was orig- 
inally brought in the District Court of Tarrant County, Tex., 
and removed by the defendant, plaintiff in error here, to the 
Circuit Court of the United States for the Northern District of 
Texas on the ground of diversity of citizenship. 

The action was to recover $3,000, alleged to have become 
due upon a life insurance policy issued by plaintiff in error to 
Thomas M. Lewis, the husband of the defendant in error. The 
defendant in error also, under the laws of Texas (art. 3071, Re- 
vised Statutes of Texas), prayed judgment for interest on the 
said $3,000 from the date of the death of the said Thomas M. 
Lewis, together with a penalty of 12 per cent on the amount 
due, and for an attorney’s fee of $750. 

The case was tried to a jury and resulted in a verdict for the 
defendant in error for $3,000, the principal of the policy, with 
interest from January 1, 1900, $300 damages, and an attorney's 
fee of $500. Judgment was entered in accordance with the 
verdict. 

The statute of the State of Texas, allowing interest and at- 
torney fees, was attacked by plaintiff in error as being in con- 
travention of the Constitution of the United States. The 
statute was sustained, and the case was brought here under 
section 5 of the Judiciary Act of 1891. 

By the policy the plaintiff in error promised to pay defend- 
ant in error the sum of $3,000 upon the death of Thomas M. 
Lewis, if death should occur on or before the fourth day of 
March, 1900, and to pay the sum within sixty days after the 
receipt by plaintiff in error of satisfactory proofs of death and 
its cause. Lewis died on the seventh of October, 1899. 

The issues in the case beside the constitutionality of the 
Texas statute are (1) whether the insurance company waived 
proof of death; (2) whether the policy had ceased and deter- 
mined before the death of the insured by nonpayment of the 
premium. The evidence bearing upon the issues is as fol- 
lows :— 


“The first sentence of the policy sued upon, appearing upon 
the face thereof, reads as follows :— 


The Iowa Life Insurance Company, in consideration of 
the stipulations and agreements in the application hereof (a 
copy of which is hereto attached), and of the provisions and 
requirements upon the next page of this policy, all of which 
are a part of this contract; and in consideration, also, of the 
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payment of seventy-four dollars and sixty-one cents, being 
the premium hereon for the first year, hereby promises to 
pay the sum of three thousand dollars to Lula T. Lewis (wife 
of the insured) if living; if not living, to the insured’s execu- 
tors, administrators or assigns (less any indebtedness of the 
insured or beneficiary to this company, together with the 
balance of any year’s premium remaining unpaid), within 
sixty days after receipt and acceptance, at the company’s 
office in Chicago, Ill., of satisfactory proofs of the fact and 
cause of death, within the terms of this policy, of the said 

Thomas M. Lewis, of Fort Worth, County of Tarrant, State 

of Texas (the insured under this policy), provided such death 

shall occur on or before 12 o’clock noon of the fourth day of 

March, A. D., 1900. 

“Upon the second page of the policy is a provision reading 
as follows, it being one of the provisions referred to in the sen- 
tence above quoted from the face of the policy:— 

This policy is a contract made and to be performed in 
accordance with the laws of the State of Iowa, and shall be 
construed only in accordance with the charter of said com- 
pany and the laws of said State, and shall not go into effect 
until the premium hereunder, or a semi-annual or quarterly 
instalment thereof, shall have ‘been actually paid during the 
lifetime and continuance in good health of the insured. 
Upon payment of the premium there shall be delivered a re- 
ceipt signed by the president or secretary, and counter- 
signed by an authorized agent. 

“Another provision appearing upon the second page of the 
policy reads as follows :— 

All agreements made by this company are signed by the 
president or secretary. This power will not be delegated. 
No other person can alter or waive any of the conditions of 
this policy, or issue permits of any kind, or make an agree- 
ment binding upon said company. 

“The policy sued upon is of the kind designated by the de- 
fendant as a ‘ten-year convertible term stock’ policy. It is 
dated March 13, 1899. The annual premium thereon is $74.61. 

“The policy sued upon was issued in pursuance of a written 
and printed application therefor made by the insured under 
date of March 4, 1899. Said application requests the issuance 
of a ‘ten-year convertible term stock’ policy, and states that 
the premium of $74.61 is to be paid annually. It concludes 
with a recital as follows :— 


A note for premium of $74.61 has been paid under this 
application, to make the insurance binding from the date 
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hereof, on condition that if the risk is not assumed by the 

company, this sum is to be returned, in accordance with the 

receipt given as voucher for said payment. 

“On March 4, 1899, the insured executed and delivered to 
S. E. Starn, as agent of the defendant, in partial settlement of 
his premium, his note, reading as follows :— 


$37.30. March 4, 1899. 

Six months after date I promise to pay to the order of my- 
self thirty-seven 30-100 dollars, at Ft. Worth, Tex., value 
received, with interest at 6 per cent per annum. 


T. M. Lewis, M. D. 

“Which he indorsed in blank as follows: ‘T. M. Lewis, 
M. D.’ 

“On March 5, 1899, S. E. Starn transmitted to the defendant 
the insured’s said application and note with a letter, which, 
in so far as it is material to this bill of exceptions, reads as 
follows: ‘I herewith hand you application of Thomas M. 
Lewis for $3,000.00, 10-year term con.-stock. Also his note to 
cover settlement.’ These papers were received by the defend- 
ant March 8, 1899, at its office in Chicago. 

“The application was accepted by the defendant March 138, 
1899. The defendant did not signify to Thomas M. Lewis its 
acceptance of his application in any way other than by making 
out and forwarding to its agent, S. E. Starn, for delivery the 
policy sued upon, and the premium receipt hereinafter men- 
tioned, which it did on March 16, 1899. 


“On March 18, 1899, S. E. Starn countersigned the premium 
receipt, and delivered it and the policy sued upon to the in- 
sured. The policy and receipt were delivered at the same 
time and were received by the insured. 


“Said premium receipt reads as follows :— 


Towa Life Insurance Company, 
Chicago Office. 

Received $74.61, being the first annual premium due 
March 4, 1899, under policy No. 30140, on the life of Thomas 
M. Lewis, subject to the terms of the contract and the con- 
ditions on the back hereof. 

Read the notice to policyholders on the bi.ck of this re- 
ceipt. 

This receipt is not binding unless it is countersigned by 

(Signed) C. E. Mabie, President. 
S. E. Starn, Ag’t, Ft. Worth, Tex. 
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Countersigned this 18th day of March, 1899. 
8. E. Starn. 


(On back of receipt.) 

For terms of mutual agreement, see application and 
policy. 

Notice to Policyholders. 

This receipt, to be valid, must be signed by the president 
or secretary of the company, and in exchange therefor, cash 
or its equivalent, be given by the holder of the policy, on or 
before date payment is due and when payment hereon is 
made to an authorized agent or collector, such agent or col- 
lector must countersign at the date of payment to him. 


If note be given for the payment of the premium hereon 
or any part thereof, and same is not paid at maturity, the 
said policy shall cease and determine. 

“For the first annual premium the insured gave the above- 
described note for $37.30, and agreed to perform professional 
services for S. E. Starn to the value of the remaining $37.31. 
Starn was to furnish professional work to be done by Dr. 
Lewis in the examination of applicants for insurance and oth- 
erwise, and Dr. Lewis was to do it and let Starn have the fees. 
No work ever was done and no money ever was paid to S. E. 
Starn or the defendant in pursuance of this verbal arrange- 
ment. Except that the note was given and the verbal agree- 
ment made, as just above stated, the defendant never received, 
and the insurer never paid, anything upon account of the pre- 
mium for the policy sued upon. S. E. Starn testified that be- 
fore the issuance of the policy he reported to the defendant his 
agreement with Dr. Lewis concerning the payment of the pre- 
mium. 

“The policy sued upon is in the form always used by the de- 
fendant in making contracts of insurance of the kind desig- ° 
nated by its ‘ ten-year convertible term stock’ contracts. At 
the time of issuing said policy it was the defendant’s universal 
practice to issue with its policies premium receipts in form 
like the one delivered to the insured in this case. 

“The defendant never sold or transferred the note received 
by it from the insured, but continued to ‘be the owner thereof 
until the time of the trial. Some time before its maturity the 
defendant sent said note to 8. E. Starn for collection. S. E. 
Starn deposited it for collection with the Farmers’ & Me- 
chanics’ National Bank of Fort Worth, Tex., on August 24, 
1899. The bank held the note until September 25, 1899, when 
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it returned it unpaid to 8. E. Starn. The manager of its col- 
lection department testified that it would have accepted pay- 
ment of the note at any time before its return to 8S. E. Starn, 
and that it had received no instructions from 8. E. Starn with 
reference to the acceptance of payment after maturity. 

“SS, E. Starn made no effort to collect the note before its 
maturity, except that he deposited it in the bank for that pur- 
pose, nor had he, up to that time, furnished any professional 
work for the insured to do, in pursuance of the verbal agree- 
ment, or made any effort to get the insured to do any work, or 
pay any money on account of such agreement. 

“About September 29, 1899, S. E. Starn called at the resi- 
dence of the insured in Fort Worth (he being at the time con- 
fined to his bed from illness, the nature of which was typhoid 
fever, and from the effects of which he died October 7th) and 
there had an interview with the plaintiff and the insured. 
Concerning this interview the evidence is conflicting. The 
evidence introduced by the plaintiff to prove that Starn stated 
that he had called for the purpose of collecting the note, that 
the plaintiff promised that it should be fixed up at once, and 
that Starn stated that it could be paid at any time before the 
date on which he was required to make his monthly report; to 
wit: October 1st following. The evidence was sufficient to 
have supported a verdict that this was a fact. Mr. Starn de- 
nied that he called for the purpose of collecting the note, and 
denied that he had made the statement that the note could be 
paid at any time before October 1st, or the date on which he 
would make his report to the defendant. 

“Dr. Green, one of the physicians attending the insured, 
met Mr. Starn as the latter was coming out of the plaintiff’s 
house. Starn inquired of the doctor if he intended returning 
to the city after seeing his patient. Being answered in the af- 
firmative, Starn stated that he would wait in the doctor’s 
buggy and go up town with him. While the doctor was in the 
house the plaintiff requested him to call on J. R. Reeves at the 
latter’s pharmacy and ask him to pay off the insured’s note for 
them, held by Starn; the doctor agreeing to do so. Dr. Green 
and S. E. Starn rode in the former’s buggy from the plaintiff’s 
residence to the business portion of the city of Fort Worth. 
Mr. Starn left the buggy as soon as the business portion of the 
city was reached, and Dr. Green drove immediately to Reeves’ 
pharmacy and indicated to him the plaintiff's request. Mr. 





1903. ] Iowa Life Ins. Co. vs. Lewis. 9 


Reeves agreed to pay off the note as requested, and the doctor 
agreed to notify Starn. 

“Concerning the conversation which ensued between Dr. 
Green and Mr. Starn on the way to town, the evidence is con- 
flicting. Dr. Green testified that Mr. Starn stated that he had 
called at the plaintiff's house to collect the note. Mr. Starn 
denied having made such statement. 

“ Some time during the afternoon of this day Dr. Green noti- 
fied S. E. Starn that J. R. Reeves, the druggist, would pay off 
the note. Concerning the conversation which occurred be- 
tween Dr. Green and Starn immediately following this notifi- 
cation, the evidence is conflicting. Dr. Green testified that 
Starn said he would go down to the pharmacy for that pur- 
pose; that some statement was made about his going to 
Reeves’ pharmacy to get the money that evening, and that 
Starn said it would not be necessary, that he would go down 
by nine or ten o’clock the next morning. S. E. Starn testified 
that he stated to Dr. Green that he would call and see Mr. 
Reeves the next morning. 

“The night following this interview Mr. Starn sent to the 
defendant a night-rate telegram, reading as follows :— 


Fort Worth, Tex., September 29, ’99. 
Iowa Life Ins. Co., Chicago:— 

Dr. T. M. Lewis offers to pay premium to-day. Very sick. 
Shall I receive it? S. E. Starn. 
“The next morning, September 30, 1899, the defendant, 

through its secretary, telegraphed to 8. E. Starn as follows :— 


To S. E. Starn, 615 Grove St., Fort Worth, Tex. :— 


Do not accept payment on note due September 4th. An- 
swer. R. E. Sackett, Sec. 


“On the same day defendant wrote to S. E. Starn a letter 
reading as follows:— 


Mr. S. E. Starn, 615 Grove St., Fort Worth, Tex. 

Dear Sir—We are in receipt of your telegram as follows: 
‘Dr. T. M. Lewis offers to pay premium to-day. Very sick. 
Shall I receive it?’ to which we replied as follows: ‘ Do not 
accept payment of note due September 4th. Answer.’ We 
presume this telegram refers to policy No. 30140, Thomas 
M. Lewis, $3,000, convertible term, premium $37.60, upon 
which note was received at this office in the sum of $37.30, 
due September 4, 1899, and which was sent ‘to you for collec- 
tion. Very truly yours, R. E. Sackett, Sec. 
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“Some time in the morning of September 30, 1899, 8S. E. 
Starn called at the pharmacy of J. R. Reeves. and Mr. Reeves 
informed him that he had the money to pay off the Lewis note, 
and had been waiting for him. Mr. Starn thereupon informed 
Mr. Reeves that he could not accept the payment of the note 
because he had received a telegram from the company in- 
structing him not to do so. Later in the day Mr. Reeves and 
Dr. Green called on Mr. Starn, and Reeves made a tender of 
the amount of the note, which Starn refused to accept. Reeves 
kept the money he tendered to Starn, and did not pay or de- 
liver same to the plaintiff or the insured or to any one for 
them, and had no interview with the plaintiff or the insured. 

“On the same day Starn telegraphed the defendant as fol- 
lows :— 

Fort Worth, Tex., September 30, ’99. 

Iowa Life Ins. Co., Chicago :— 

I have refused payment on Lewis policy this 10:30 a. m. 
S. E. Starn. 

“The only testimony with regard to any consideration for 
the promise claimed by the plaintiff to have been made to her 
by S. E. Starn that he would accept payment of the note is the 


following passage from the cross-examination of the plaintiff: 
‘Q. Did you pay Mr. Starn anything? A. No, sir. Q. He 
simply told you he had come to see the doctor about his note, 
and that it ought to be fixed up, and you said you would at- 
tend to it? A. Yes, sir. Q. That is all that occurred be- 
tween you? A. Yes, sir.’ 


“The attention of the plaintiff was not directed to the fact 
that she was being questioned concerning a consideration for 
the extension of the time for payment of note other than is in- 
dicated by the questions put to her. 


“At the request of the defendant, S. E. Starn returned to it 
the note of the insured, which thereafter continued in the de- 
fendant’s possession. The defendant never offered to return 
the note to the insured and never before the death of the in- 
sured did anything in the way of an affirmative forfeiture or 
cancellation of the policy, and no communication passed be- 
tween the defendant and 8. E. Starn regarding said note 
between the transmission of the note to Starn for collection 
and Starn’s above-quoted telegram of September 29, 1899. 


“Except for the evidence upon the question of the extent of 
S. E. Starn’s authority the foregoing is a full statement of all 
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material facts upon the issue of the forfeiture of the policy 
sued upon for nonpayment of the premium note, and the 
waiver of such forfeiture.” 


McKenna, J. 

1. It will be observed that there was printed upon the back 
of the receipt given for the first premium the following: “If 
note be given for the payment of the premium hereon, or any 
part thereof, and same is not paid at maturity, the said policy 
shall cease and determine.” The contention of plaintiff in er- 
ror is that such provision constituted a part of the contract; 
and contending also that the note was not paid, urges that the 
policy ceased and determined. The same contention was 
made in the trial court but rejected. The court held that the 
provision on the back of the receipt constituted no part of the 
contract, and instructed the jury, against the objection of 
plaintiff in error, “ that the contract by its own explicit terms, 
is wholly included in the policy—the life insurance proper, and 
in the application for such life insurance policy, which, by the 
terms of the policy, is made a part of the contract. This is 
recited to be the case in the face of the policy and on the back 
of the receipt itself. Under the provisions and stipulations of 
these two instruments, by the passing of the insurance policy to 
the deceased and the note of the deceased and his promise to pay 
to the inswrance company, the minds of the insurance company 
and the deceased met, wpon the conditions and provisions of the 
note, contract and the application for the insurance, which made 
a part of the contract. In the opinion of the court there was no 
meeting of the minds, or agreement between the parties as to the 
provision upon the back of the receipt. (The italics are ours. ] 
Such provision is nowhere noted in the face of the contract of 
insurance; it is nowhere noted in the application for the in- 
surance, and the only place it is found is upon the back of the 
receipt, no reference being made to any such provision else- 
where. Even if the provision were considered a part of the 
contract entered into between the parties, yet it is such a pro- 
vision that, if taken advantage of, would require affirmative 
action on the part of the company; that is to say, when the 
note was not paid at maturity the company should have within 
a reasonable time thereafter notified the insured that in view 
of the fact that his note given in part payment of the premium 
upon the policy had not been paid, the policy, which was is- 
sued in consideration of such note, ceased and determined. 
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There is no evidence that any such action was taken on the 
part of the insurance company.” 

The court also instructed the jury “ that it was the duty of 
the company to notify the insured of the nonpayment of the 
note, and that the policy because of such nonpayment, had 
ceased and determined, and that the company would no longer 
be liable thereunder.” 

These instructions, expressing the conception of the law, 
and the rights of the parties entertained by the court, and the 
court also regarding the conduct of the company as waiving 
proofs of death, naturally instructed the jury that it was its 
“duty to return a verdict for the plaintiff for the face of the 
policy,” with interest and penalty, and attorney’s fees, as pre- 
scribed by the Texas statute. “This, therefore,” said the 
court, “ leaves to the jury but one question to determine, the 
fixing of reasonable attorney’s fees for the prosecution of this 
suit.” 

Were the instructions correct? And first, as to what papers 
constituted the contract. 

The delivery of a policy of insurance and the payment of the 
premium are reciprocal or concurrent considerations. Neces- 
sarily, therefore, the payment of the premium can be exacted 
simultaneously with the delivery of the policy. Of course, 
such payment can be waived and a note—the credit of the as- 
sured—accepted, either absolutely or upon conditions. And 
we do not see how it can make any difference where the con- 
ditions are expressed—-whether in the policy, in the note, or in 
the receipt given for the premium, or whether on the face of 
the latter or on its back. The agreements of parties may be 
expressed in many papers, and if the connection of the papers 
is not apparent it may be shown by parole. The present case 
does not even need the aid of thatrule. The receipt expressed 
the conditions upon which the note was received—unmistak- 
ably expressed them. The receipt of the premium was ex- 
pressed to be “subject to the terms of the contract and the 
conditions on the back ” of the receipt. And the assured was 
directed to read the notice upon the back of the receipt. The 
notice was as follows: “If note be given for the payment of 
the premium hereon or any part thereof, and same is not paid 
at maturity, the said policy shall cease and determine.” 

It is not contended that it was not competent for the com- 
pany to make the condition. It is asserted that it did not. 
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become a part of the contract upon which the minds of the 
parties met— that the minds of the parties only met upon the 
‘application, the policy and the note. We cannot assent to 
this view. The payment of the premium was a very essential 
thing, and the manner of its payment, whether in cash or by 
note, and provision for the payment of the note and the effect 
of its nonpayment, were also essential things, and necessarily 
must have been of mutual concern to the parties and upon 
which their minds must be considered as having met. To 
hold otherwise would be to hold that the parties were indif- 
ferent to that which materially concerned them. It was cer- 
tainly of concern to the assured to know whether he would be 
indebted upon an overdue note or whether his insurance had 
lapsed. 

All of the papers, therefore, embodied the agreement of the 
parties. In Insurance Co. vs. Norton (96 U. S., 234), the agree- 
ment was considered as “embodied in the policy and the in- 
dorsements thereon, as well as in the notes and the receipt 
given therefor:” (Page 240.) 

2. But in determining that the minds of the parties met 
upon the receipt does not solve the main question in the case. 
The receipt provides that, if the note, or any part of it, be not 
paid at maturity, the policy shall “cease and determine.” 
What does this mean? That the policy shall cease and de- 
termine at the occurrence of maturity, or at the option and 
upon some affirmative action of the company? The latter is 
the contention of the defendant in error, and, as we have seen, 
the ruling of the trial court; the former is the contention of 
the plaintiff in error. Upon the issue thus made the cases are 
not harmonious. The decisions of this court, however, sup- 
port the contention of plaintiff in error. 

In New York Life Insurance Company vs. Statham et al. (93 
U. 8., 24), Mr. Justice Bradley, delivering the opinion of the 
court, said: “ Promptness of payment is essential in the busi- 
ness of life insurance. * * * Delinquency cannot be toler- 
ated nor redeemed, except at the option of the company. 
* * * Time is material and of the essence of the contract. 
Nonpayment at the day involves absolute forfeiture, if such 
be the terms of the contract. * * * ‘Courts cannot, with 
safety, vary the stipulation of the parties by introducing equi- 
ties for the relief of the insured against their own negligence.” 
The intervention of war was held not to avoid a forfeiture. 
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This case was quoted and its doctrine announced again in 
Klein vs. Insurance Co. (104 U. 8., 88); and again in Thompson 
vs. Insurance Co. (104 U. 8., 252). 

In Klein vs. Insurance Co. it was said: “If the assured can 
neglect payment at maturity and yet suffer no loss or forfei- 
ture, premiums will not be paid. The companies must have 
efficient means of enforcing punctuality. Hence their con- 
tracts usually provide for the forfeiture of ‘the policy upon de- 
fault of prompt payment of the premiums. If they are not 
allowed to enforce this forfeiture they are deprived of the 
means which they have reserved by their contract of com- 
pelling the parties insured to meet their engagements. The 
provision, therefore, for the release of the company from lia- 
biity on the failure of the insured to pay premiums when due 
is of the very essence and substance of the contract of life in- 
surance. To hold the company to its promise to pay the insur- 
ance, notwithstanding the default of the assured in making 
punctual payment of the premiums, is to destroy the very sub- 
stance of the contract.” 

A forfeiture, of course, may be waived, for the obvious rea- 
son expressed in Insurance Co. vs. Norton (96 U. S., 235): “A 
party always has the option to waive a condition or stipulation 
in its own favor,” and an agent can be given such power, and 
whether it has been given or not may be proved by parole. 

The latter case is an important one. The policy provided 
that not only a failure to pay any premium, but “ the failure 
to pay at maturity any note, obligation or indebtedness (other 
than the annual credit or loan) for premium or interest due 
under said policy or contract, shall then and thereafter cause 
said policy to be void without notice to any party or parties 
interested therein.” 

The court not only asserted the doctrine of strict punctuality 
of payment ad diem, but applied the rule to a note for part 
payment. 

Expressing its view of forfeitures, the court said: ‘“ For- 
feitures are not favored in the law. They are often the means 
of great oppression and injustice. And where adequate com- 
pensation can be made, the law in many cases, and equity in 
all cases, discharges the forfeiture upon such compensation 
beitig made. lt is true, we held in Statham’s Case (93 U. S., 
24), that in life insurance time of payment is material, and 
cannot be extended by the courts against the assent of the 
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company. But where such assent is given the courts could be 
liberal in construing the transaction in favor of avoiding a 
forfeiture.” 


We shall presently consider how far these principles apply 
to a claim of waiver of forfeiture in the case at bar. Our pres- 
ent inquiry is when and how does forfeiture occur, and it 
seems an obvious conclusion from the cited cases that forfei- 
ture occurs upon nonpayment of the premium ad diem. But 
against the conclusion Insurance Co. vs. French (30 Ohio 8t., 
240), and its appreval by this court in Thompson vs. Insurance 
Co. are cited. 


It was contended in the latter case that the mere taking of 
notes in payment of the premium was, in itself, a waiver of 
the conditional forfeiture, and Insurance Company vs. French 
(30 Ohio St., 240) was cited to support the contention. To the 
contention and citation it was replied: “ But in that case, no 
provision was made in the policy for a forfeiture in case of the 
nonpayment of a note given for the premium, and an uncondi- 
tional receipt for the premium had been given when the note 
was taken; and this fact was specially adverted to by the 
court. We think that the decision in that case was entirely 
correct. But in this case the policy does contain an express 
condition to be void if any note given in payment of premium 
should not be paid at maturity. We are of opinion, therefore, 
that whilst the primary condition of forfeiture for nonpay- 
ment of the annual premium was waived by the acceptance of 
the notes, yet, that the secondary condition thereupon came 
into operation, by which the policy was to be void if the notes 
were not paid at maturity.” 

A review of Insurance Company vs. French is demanded. 
Was the reasoning in that case approved or only its conclu- 
sion? The policy passed upon contained a provision for for- 
feiture if the premium should not be paid, but no provision for 
forfeiture if premium notes should not be paid. The receipt 
which had been given was absolute. The provision for for- 
feiture was contained in the note. The case was somewhat 
eomplicated by questions of fact regarding the power of the 
company’s agent to accept the notes or to grant extensions of 
time, but that the power existed was accepted as concluded by 
the verdict. The insurance company, nevertheless, asserted 
as a conclusion from the nonpayment of the note that the 
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policy had been forfeited. To this the court (Supreme Court 
of Ohio) replied :— 

“In most of the cases which have been cited in argument 
the policy contained a clause that it should be void upon non- 
payment of the premium. This policy, however, contains no 
clause of avoidance for the nonpayment of notes given for pre- 
mium. 


“Tt is not insisted that the nonpayment of the check alone 
forfeited the policy, but it is claimed that failure to pay the 
note does work out this result. It will be seen that the note 
stipulates in terms that if it is ‘not paid at maturity said 
policy is to be null and void.’ 

“Tt cannot be successfully maintained that this clause 
makes the policy absolutely void upon nonpayment of the 
note. Under the authorities such a clause, being introduced 
for the benefit of the insurance company, means that the 
policy shall be void if the company insist upon it; but it is 
their option to say whether this result shall follow or not.” 

And further :— 


“ We, therefore, cannot consider payment of this note as ab- 
solutely necessary before the renewal attached. It may not 
perhaps be necessary to hold, as did the court below, that de- 
mand of payment the day the note was due was necessary to 
work a forfeiture, but certainly something must be done be- 
tween the date the note was due and the end of the year to 
establish and proclaim the forfeiture, or it must be held to be 
waived.” 

To sustain the conclusion the following Illinois cases were 
cited: 77 Ill., 384; 37 Ill., 354; 49 Ill., 180. The court also 
cited Joliffe vs. Mad. Ins. Co. (89 Wis., 119), and quoted the fol- 
lowing principle: ‘“ Forfeitures are not favored in the law, 
and will not be sustained upon mere inferences. Where, upon 
breach by one party of a condition or stipulation in a contract, 
the other party thereto has the option to declare the contract 
forfeited, and thus relieve himself from liability upon it, and 
seeks to exercise such option, he must do so unconditionally, 
and in plain, positive and unmistakable terms.” And the 
court finally concludes that, “in the case at bar, the company 
should not have retained the check and note and remained 
silent, as they did. Yet it appears that on July 6, 1868, when 
Simpson refused the premium for that year, French offered to 





1903.] Iowa Life Ins. Co. vs. Lewis. 17 


give up bis policy if the company would return his check and 
note. This was refused.” 

What, then, did this court mean by pronouncing the decision 
in Insurance Company vs. French as “entirely correct” ? 
Were the various principles the law expressed in that case 
approved, or only the conclusion of the court from the facts? 
Did this court intend to approve the proposition that to cause 
a forfeiture some affirmative action was necessary by the com- 
pany—a declaration to that effect and the surrender of the 
premium notes? To hold the latter would be to hold that this 
court intended to reverse a number of decisions made upon 
careful consideration. Indeed, it would be contrary to the 
reasoning in the very opinion in which the French case is ap- 
proved. A replication was set up alleging a usage of the in- 
surance company to give notice to the assured of the date of 
payment, and answering it this court said: “This is no excuse 
for nonpayment. The assured knew or was bound to know 
when his premiums became due * * *, The reason why the in- 
surance company gives notice to its members of the time of 
payment of premiums is to aid their memory and to stimulate 
them to prompt payment. The company is under no obliga- 
tion to give such notice, and assumes no responsibility by giv- 
ing it. The duty of the assured to pay at the day is the same, 
whether notice be given or not.” 

And again, as to the usage of the company not to demand 
punctual payment at the day, or to give thirty days of grace, 
it was said: “This was a mere matter of voluntary indul- 
gence on the part of the company, or, as the plaintiff himself 
calls it, an act of ‘ leniency.’ ” 

In our other decisions, which we have cited, it was held that 
time is the essence of the contract, and nonpayment at the day 
involves absolute forfeiture. In none of the cases was there 
any affirmative action by the company. Forfeiture occurred 
from nonpayment of the premium. The same principle was 
announced and illustrated in Life Insurance Company vs. Pen- 
dleton, 112 U. 8., 696. In that case a foreign bill of exchange 
was accepted in payment of the premium, but upon presenta- 
tion to the drawee was not accepted. There was some contro- 
versy as to whether it was presented for payment. The trial 
court (Circuit Court of the United States) held (7 Fed. Rep., 
169), and instructed the jury that the true measure of the duty 


of the company was to be found in the rules of law governing 
Vou. XXXII.-2. 
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the holder of commercial paper; that by taking the draft the 
company assumed all of the duties of the holder of such paper, 
and that it was, therefore, the duty of the company to have 
had the draft protested and to have given notice of nonaccept- 
ance as a condition of forfeiture. This court disagreed with 
the Circuit Court, and held that protest and notice were un- 
necessary. In other words, held, not the law of commercial 
paper, but the contract of the parties determined the condi- 
tions of forfeiture, and that the contract of the parties was 
expressed in the draft to be that the policy should become void 
if the draft was not paid at maturity. “ We think it clear,” 
was said:— ° 

“Therefore, that notwithstanding the renewal receipt, the 
condition expressed in the draft was binding on the insured. 
As we have shown, that condition was that the policy should 
become void if the draft was not paid at maturity. The draft, 
being without grace, matured on the 14th of October, 1871. If 
not paid on that day the policy was forfeited, unless it was the 
usage of the New Orleans banks to grant days of grace even 
when they were waived, of which there was some evidence on 
the trial. In such case the forfeiture would take place, if the 
draft were not paid on the 17th of October. Of course, it must 
be presented for payment on the one day or the other—for the 
drawees could not pay it unless it was presented, for they 
would not know where to find it. But supposing it to have 
been presented for payment, and payment refused by the 
drawees, the condition of forfeiture was complete. Protest 
and notice of nonpayment might be further necessary to hold 
the drawer, if the insurance company desired to hold him; but 
they were not necessary to the forfeiture. That occurred when 
nonpayment at maturity or presentation occurred. The 
drawer, Pendleton, who took entire charge of the policy for 
his children, put its existence on the condition of payment of 
the draft at maturity; and it was his business, as agent or 
guardian of his children, to see that the draft was thus paid; 


that the requisite funds were in the hands of the drawees, or . 


that they would pay it whether in funds or not. Such, we 
think, was the clear purport of the condition, and as the court 
below took a different view, holding that the insurance com- 
pany was bound not only to present the draft for payment, but 
to have it protested for nonpayment, before a forfeiture would 
ensue, the judgment must be reversed.” 
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See also same case, 115 U. S., 339. 

It has been held in cases in the State courts, as in Insurance 
Co. vs. French, that no forfeiture is incurred until notice by 
the company has been given that it is claimed. And other 
cases hold that when the condition of forfeiture is in the note 
only, the mere fact of nonpayment at maturity does not of it- 
self avoid the policy. A review of the cases we do not consider 
necessary. We prefer to follow our own decisions. 

Some of those decisions hold, however, as we ‘have seen, that 
a waiver of forfeiture may be inferred from the conduct of the 
company, and that “courts seize hold of any circumstances 
that indicate an election or intent to waive a forfeiture:” 96 
U.S., 244. 

We do not think such circumstances exist in this case. Of 
course, such circumstances must have come from the company 
or from its agent acting within his authority. In the case at 
bar we need only look at that which took place after the note 
was given. What preceded that, including the arrangement 
between Starn, the agent of plaintiff in error, and the assured, 
for the employment of the latter by the former, must be con- 
sidered as having been approved by the company. Its rights 
and the rights of the assured depend, therefore, upon what it 
did in regard to the note before or after it became due, or what 
Starn did within his authority. The company did nothing but 
send the note to Starn for collection, and Starn deposited it 
for collection with the Farmers’ & Mechanics’ National Bank 
of Fort Worth, Tex., on August 24, 1898—a month before it 
was due. The assured did nothing; made no movement, as 
far as the record shows, for its payment. In other words, the 
day of maturity came and went, and ‘the note was not paid, and 
the condition upon which the policy should “ cease and deter- 
mine ” occurred, unless Starn’s authority lasted and could be 
exercised after the note became due. He received the note 
back from the bank on the 25th of September, and on the 29th 
of September he called at the residence of the assured—the 
latter then being confined to his bed with typhoid fever (of 
which he died October 7th). The evidence of what transpired 
there was conflicting, but the record admits would have sup- 
ported a verdict; “that Starn stated that he had called for 
the purpose of collecting the note; that the plaintiff promised 
that it should be fixed at once, and that Starn stated that it 
could be paid at any time before the date on which he was 
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required to make his monthly report; to wit: October Ist 
following.” And it must also be accepted as true that Starn 
told Dr. Green that he (Starn) had called at Lewis’ house to 
collect the note, and that the doctor notified Starn that 
Reeves, the druggist, would pay it, and the latter, on Septem- 
ber 30, in the presence of Dr. Green, tendered the amount of 
the note to Starn, who refused it. 

On the 29th of September, as set out in the statement of 
facts, Starn telegraphed to the company that Lewis offered to 
pay the premium, and asked if he should receive it. On the 
30th the company replied in the negative, and on the same day 
wrote to Starn. Were Starn’s acts authorized? They can 
only be so held as an inference from the authority given him 
to collect the note. In other words, that the authority to col- 
lect the note conferred authority to extend the time of pay- 
ment and to waive the forfeiture which had occurred by non- 
payment. It would be difficult to so hold even if his contract 
with the company did not forbid the exercise of such power and 
the provisions of the policy preclude it. The policy provides 
as follows: “Ail agreements made by this company are signed 
by the president or secretary. This power will not be dele- 
gated. No other person can alter or waive any of the condi- 
tions of this policy, or issue permits of any kind, or make an 
agreement binding upon said company.” 

And the contract constituting Starn the company’s agent 
contains the following: “The party of the second part agrees 
to submit to and abide by all rules and regulations of said 
company. * * * Agents are not authorized to collect any 
renewal premium after the day on which the same becomes 
due, except in accordance with special instructions from the 
company in each individual case.” 

There is no evidence of any course of dealing of the company 
or of Starn which enlarged or modified these instructions, or 
which induced and excused the default of the assured. 

3. The Circuit Court instructed the jury substantially that 
the plaintiff in error was estopped from setting up the provi- 
sion of the policy requiring proofs of death. The instruction 
is assigned as error. We concur with the Circuit Court. The 
conduct of the company was tantamount to a waiver: Life 
Insurance Co. vs. Pendleton, supra. 

4. Notwithstanding our decision in Mutual Life Association 
vs. Mettler (185 U. 8., 308), the plaintiff in error urges the un- 
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constitutionality of the Texas statute, authorizing the recov- 
ery of damages and attorney’s fees for failure by life and 
health insurance companies to pay losses. We are, however, 
entirely satisfied with the case and its reasoning. 

It is insisted, however, that to justify a recovery of the statu- 
tory damages, demand of payment of the policy before suit 
was necessary, notwithstanding the denial of liability by the 
company. The contention is sustained by the decision of the 
Court of Civil Appeals of Texas in the case of the Northwest- 
ern Life Assurance Co. vs. Sturdevant, 59'S. W. Rep., 61. That 
case also decided “ that the suit itself would not be such de- 
mand as the statute intended.” It was held, however, that 
demand could be made after suit and set up by “an amended 
petition as an original suit.” The Supreme Court of Texas 
refused a writ of error to review the case: 94 Tex., 706. We 
may therefore adopt its construction of the State statute. It 
can be easily conformed to by defendant in error if a new trial 
of the case at bar be prosecuted. 

On account of the errors indicated the judgment of the Cir- 
cuit Court is reversed and the cause remanded with directions 
to award a new trial. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


CARSTAIRS kT AL. 
v8. 


AMERICAN BONDING & TRUST CO. 
OF BALTIMORE CitTy.* 


An employer was indemnified against loss through defalcation by his 
manager under an indemnity bond which provided for certain 
statements to the company which should be a material part of the 
contract, and that any material misstatement or suppression of fact 
in the statements should avoid the bond. The treasurer of the 
employer rendered a certificate to the company upon a renewal of 
the bond, reciting that the books and accounts of the manager had 
been examined “ by us” and found in every respect correct, and all 
moneys accounted for ‘‘to the best of our knowledge and belief.” 
No examination of the manager’s accounts had in fact been made 
in some ten months. But a bookkeeper monthly made out state- 
ments showing current receipts and expenditures. The cash of the 
employer in bank was drawn on checks signed by the manager, and 
he had drawn out a large sum in excess of his salary, and shortly 
after became a defaulter. 


Held, That the certificate was a material misstatement which avoided 
the bond. 


Held, That the reservation of the question whether there is any evidence 
to go to a jury, and the direction of a judgment for the defendant 
on such reservation is within the province of the court, although 
there was a verdict rendered for the plaintiff. 


In error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 


Josepx DeF’. Junxin, for Plaintiff's in Error. 
F. P. Bracken, for Defendant in Error. 


Gray, C. J. 

In 1895, The Bourse Restaurant Company, Limited, a lim- 
ited partnership formed under the Pennsylvania statute, 
leased certain rooms and some other property from the 
Bourse Company, for the purpose of conducting a restaurant. 
One Carl G. Essner was employed by them as a general mana- 
ger of their restaurant business. A few months after the 
restaurant hhad been opened, it ‘was discovered that a license, 
under the Pennsylvania law, to sell liquors, could not be taken 
out by a corporation, and an ar?angement was made by which 


* Decision rendered, June 5, 1902. 








1903.] Carstairs et al. vs. American Bonding & Trust Co. 23 


Essner became the licensee, an agreement being made with 
him in the form of a lease of the premises, by which he was to 
render a rent amounting to $20,000 per annum, and was to be 
paid $3,500 for his services as manager. In November of the 
following year, an agreement was entered into, which made 
certain provisions with reference to how the rent should be 
paid, and that certain deductions might be made if the profits 
of the business were not sufficient to pay it. There was 
other evidence resting upon the testimony of witnesses and 
upon the course of business, tending to show that, though the 
relation between the restaurant company and assignor was in 
form that of lessor and lessee, yet in reality it was only a 
form, and he continued as their manager, handling all receipts 
and making all disbursements and rendering monthly ac- 
counts of the profits generally under the name of rent, the 
lease having been made merely to avoid the disability imposed 
by the Pennsylvania statute in regard to licenses upon the 
restaurant company. 

On the 23d of December, 1895, upon the application of the 
restaurant company, the ‘American Bonding & Trust Com- 
pany, defendant in error, issued to it what is called a “ fidelity 
bond,” in which, for the premium named, it covenanted, for 
the space of one year, to make good to the restaurant com- 
pany, as employer, any pecuniary loss, to the extent of $5,000, 
by reason of fraudulent or dishonest acts of ‘Carl.G. Essner, as 
the employed, in connection with the duties of his position, 
and which should amount to embezzlement or larceny com- 
mitted during said term. Among the stipulations contained 
in this bond are the following :— 


Whereas, the employed has been appointed general mana- 
ger in the service of the employer, and has applied to the 
company for the grant of this bond. And whereas the em- 
ployer has delivered to the company certain statements and 
declarations relative to the duties and accounts of the em- 
ployed, the manner of conducting the business of the em- 
ployer, and other matters, which, together with any state- 
ments or declarations hereafter required by or lodged with 
the company, do and shall constitute an essential part and 
form the basis of this contract. * * * (6) That the com- 
pany shall not be liable for any loss occurring after the dis- 
covery of any fraud or dishonesty on the part of the em- 
ployed unless the company shall in writing indorsed on this 
bond formally consent to a continuance of the ‘bond not- 
withstanding such fraud or dishonesty. * * * (9) That 








24 Insurance Law Journal. [Jan., 


any material misstatements or suppression of fact by the 
employer in any statement or declaration to the company, 
or in any claim made ‘under this bond, or in any failure of 
the employer to perform any of the provisions or conditions 
herein contained, shall render this bond void from the be- 
ginning. 


Annual renewals of this bond were made after 1895, the last 
renewal continuing the policy from December, 1899, to De- 
cember, 1900. The principal defalcations of Essner took 
place between February 9, and May 12, 1900. In December, 
1899, the defendant in error notified the restaurant company 
that the period for which the bond was issued was about to 
expire, and inclosed the usual certificate to be executed by the 
company as a condition precedent to continuing the contract. 
This certificate, which was duly signed and delivered to the 
defendant in behalf of the restaurant company, before the 
last renewal was issued, is as follows :— 


To American Bonding and Trust Company of Baltimore 
City: This is to certify, that on the 23d day of December, 
1899, the books and account of Mr. C. G. Essner, in our em- 
ploy as — were examined by us, and we found them cor- 
rect in every respect, and all moneys handled by him 
accounted for, to the best of our knowledge ‘and belief. He 
has performed his duties in an acceptable and satisfactory 
manner. We know of nothing in his habits or antecedents 
affecting unfavorably his title to confidence, and we know 
of no reason why the guaranty bond, issued on his behalf by 
the American Bonding and Trust Company should not be 
continued. His salary now is $———. 


Signature, William J. Ostheimer, Treasurer, 
On Behalf of Bourse Restaurant Co. Employer. 





The first notice that was given to the company of dishonest 
acts on the part of the assignor, was on May 19, 1900. The 
restaurant company, owing to the defalcation of Essner, was 
compelled to dissolve, as a joint-stock company, and the 
liquidating trustees brought the action in the court below 
against the defendant in error, to recover the amount of the 
indemnity named in its bond. The case is before us on the 
writ of error to the judgment entered by the court below, in 
favor of the defendant, non obstante veredicto. 

It appears from the testimony that a bookkeeper was em- 
ployed by Essner, and paid by the restaurant company, who 
kept all the accounts of the restaurant under Essner’s super- 
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vision. Monthly statements were made by this official to 
Essner, who submitted them to the board of directors at their 
stated meetings. A bank account was kept by Essner in the 
name of the restaurant company, subject only to his check as 
manager. It is also in evidence that Essner drew sums from 
this account from time to time, in payment of his salary of 
$3,500, the amounts of which were charged against him by the 
bookkeeper. On December 23, 1899, when the certificate 
above quoted was given by the treasurer of the restaurant 
company, no general audit or expert examination had been 
made of the books since the preceding February, and the 
treasurer, who signed the certificate, testifies as follows :— 

“Q. Are you familiar with Mr. Essner’s books? A. No, 
sir; not at all. Q. You never saw those books at all? A. No, 
sir. It was not my business to do that. Q. The only exami- 
nation of those books made by any one on your behalf was the 
annual examination made ‘by the auditor? A. We took his 
report. Q. You took his report entirely? <A. Yes, sir. Q. 
Did you see the accountant’s report which was made in Feb- 
ruary, 1900? ‘A. No, sir. I saw the letter; I did not see the 
report. Q. Was this report ever presented at the meeting of 
the board of managers? A. I do not know that it was. Q. 
Whose duty was it to examine this report? A. We had the 
letter. I was not there at that meeting which took place in 
January, I think. Q. Mr. Showell said he did not examine it, 
and you say you did not examine it. A. I merely saw the let- 
ter. Q. And never examined the report at all? <A. I did not 
examine it.” 

When the certificate signed by the witness was shown him, 
he testified as follows :— 

“Q. Did you sign that paper? (Paper shown witness.) A. 
Yes, sir. I signed that paper. Q. You signed that paper in 
advance of the renewal of this bond, did you not? A. When 
is the renewal date of the bond? Mr. Junkin: December 23d. 
By Mr. Bracken: Q. The bill and receipt for the money is 
dated January 10, 1900. This paper was signed before that? 
A. That was always done every year, because the, books were 
examined in February of the preceding year, and the bond 
fell due in January, and the renewals came in December. Q. 
You mean when you signed this paper that the accounts were 
right, that the books had been audited in February of the 
same year? A. I did not mean that at all. I had been to the 
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meeting. Our meetings are on the second Tuesday of each 
month, and on the second Tuesday in December we had a 
meeting at the Bourse restaurant, and the statement was pre- 
sented, and on the strength of that statement I signed that 
renewal. Q. You had not personally made any examination 
of the books at all. A. I only took the statement. By Mr. 
Junkin: Q. You took the regular monthly report as handed 
in by the bookkeeper? A. Yes, sir. By Mr. Bracken: Q. 
Have you that report here? ‘A. No; I haven’t that report. 
But I received the rent regularly, the amount due every 
month, so we had no suspicion.” 

It thus appears by the testimony of the treasurer of the 
restaurant company himself, who signed the certificate of De- 
cember 23, 1899, upon which the renewal of the bond, upon 
which suit was brought, was made, that he can give no better 
account of the information upon which he made the said cer- 
tificate than that just quoted from his testimony. This cer- 
tainly is not a satisfactory explanation of the positive state- 
ment made to the bonding company in that certificate, that 
“the books and account of Mr. C. G. Essner, in our employ as 
- were examined by us, and we found them correct in 
every respect, and all moneys handled by him accounted for, 
to the best of our knowledge and belief.” At the time this 
certificate was made, it is in testimony, and not denied, that 
Essner had taken out of the proceeds of the restaurant busi- 
ness, for his personal use, since the preceding February, $3,700 
in excess of the amount to. which he was entitled as salary. 
A part of this amount is included in the defalcation of over 
$18,000 for which suit is brought, and of which the bonding 
company was first notified in May, 1900. The monthly reports 
of which Ostheimer speaks in his testimony, were made by one 
West, the bookkeeper employed for the restaurant company 
by Essner, and whose accounts were kept under his, Essner’s, 
supervision. These reports, according to the testimony of 
West himself, were sometimes what he called “trial bal- 
ances,” and generally purported only to show current receipts 
and expenditures. These reports were made by West to Ess- 
ner, and by him submitted to the directors. They were not in 
any sense, nor did they purport to be, an audit of Essner’s 
books or accounts, or show the result of any’ examination of 
the bank account kept by Essner in the name of the restau- 
rant, and on which Essner alone drew the checks. It seems 
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to us obvious that Ostheimer, as treasurer, and in behalf of 
the restaurant company, falsely certified to a verification 
which in fact had not been had, and was guilty of such laches 
as should defeat a recovery. 

The learned judge of the court below submitted to the jury 
the question, whether, on all the testimony, Essner was to be 
regarded as lessee of the restaurant company, or merely their 
manager, correctly stating that, if they should find that he 
was the lessee, their verdict should be for the defendant, be- 
cause the moneys he received, he would in that case have re- 
ceived in his own right, owing to the restaurant company only 
the stipulated rent; his appropriation of money, therefore, 
would not come within the description of embezzlement or 
larceny. If, however, the jury should find that Essner was 
the manager, and not the lessee, of the restaurant company, 
then the question was submitted to the jury, whether the 
said restaurant company had discovered any fraudulent or 
dishonest acts on the part of Essner prior to the certificate of 
December 23, 1899, or had neglected to avail itself of such 
sources of information as it was bound to avail itself of, in 
order to discover whether such fraudulent or dishonest acts 
had been committed. Proper rules for their guidance, in the 
determination of these questions, were, in our opinion, given 
to the jury by the learned judge. The court reserved the ques- 
tion, covered by the prayer of counsel for the defendant, ask- 
ing for binding instructions, whether there was any evidence 
to go to the jury in support of plaintiffs’ claim. Upon a motion 
for judgment for defendant, non obstante veredicto, the court, 
after argument, granted the motion and directed judgment to 
be entered for the defendant on the point reserved. In this, 
we think the learned judge of the court below was right. 

It is quite true that the written contracts of indemnity, is- 
sued by such companies as the defendant in error, have come 
to be looked upon by courts, and to be treated, more as poli- 
cies of insurance than as bonds. As contracts of indemnity 
they will be liberally construed so as to effectuate the purpose 
for which they were issued, and as, like policies of insurance, 
they are generally prepared by the bonding company, the rule 
of contra proferentem will often be applied in construing their 
stipulations. “ But,” as was said by Mr. Chief Justice Fuller, 
in the recent case of Guaranty Co. of North America vs. Me- 
chanics’ Sav. Bank & Trust Co. (22 Sup. Ct., 124), “this rule 
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cannot be availed of to refine away the terms of a contract, 
expressed with sufficient clearness to convey the plain mean- 
ing of the parties, and embodying requirements, compliance 
with which is made the condition to liability thereon.” In 
this case the parties to the contract have seen fit to expressly 
declare that certain statements made by the restaurant com- 
pany, relative to the duties and accounts of the employed, to- 
gether with any statements or declarations thereafter 
required by or lodged with the company, do and shall consti- 
tute an essential part, and form the basis of their contract. 
This declaration is clear, unambiguous, and manifestly covers 
the certificate asked for by the defendant in error, as a condi- 
tion precedent to the renewal of its bond. Let us refer again 
to the language of this certificate. It is in part as follows:— 


To American Bonding & Trust Company of Baltimore 
City: This is to certify, that on the 23d day of December, 
1899, the books and account of Mr. C. G. Essner, in our em- 
ploy as were examined by us and we found them cor- 
rect in every respect, and all moneys handled by him 
accounted for to the best of our knowledge and belief. * * * 





This certificate was signed by William J. Ostheimer, as 
treasurer, and in behalf of the Bourse Restaurant Company. 
Yet, by the testimony of this same person, called on behalf of 
the plaintiffs in error, it appears that the books and accounts 
of Essner, as an employee of the restaurant company, had not 
been examined by the said treasurer, or by any other officer 
in behalf of said restaurant company, within any reasonable 
time prior to the date of said certificate” The monthly re- 
ports made by Essner, through West, his bookkeeper, and 
upon which alone Ostheimer testifies that he relied, in making 
his certificate, did not and could not furnish the information 
that would justify the statement of the certificate. It ap- 
pears, therefore, from the testimony offered by the plaintiffs, 
that no examination at all, of the books and accounts of Ess- 
ner, was made, as certified to by the restaurant company. 
There was then a clear and absolute noncompliance with this 
essential requirement. The certificate to the contrary was a 
false certificate, and as that certificate was made by express 
stipulation between the parties, to “constitute an essential 
part and form a basis of this contract,” the obligation of the 
contract itself is destroyed. 
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In the face of a requirement made so absolute and unequivo- 
cal by the terms in which it is expressed, the contention of 
the plaintiffs in error, that if the examination were such as 
the company was in the habit of making, it would be sufficient, 
or, that if the examination were made in good faith, and the 
certificate signed in good faith, all the requirements were ful- 
filled, cannot be sustained. As said by the learned judge of 
the court below, in his opinion upon the motion for judgment, 
non obstante veredicto, “if an examination of the employed’s 
accounts had been made, the employer would probably not 
have been bound to do more than act in this regard with a 
reasonable diligence and in good faith; but where no exami- 
nation at all is made, in spite of a positive certificate to the 
contrary, the employer must at least be charged with knowl- 
edge of what appears on the very surface of the accounts. 
What thus appears, was an apparent embezzlement of the em- 
ployer’s money; and of this fact, it need hardly be said that 
the defendant was entitled to be informed. It may have been 
capable of an explanation consistent with innocence, but the 
prima facies pointed toward guilt, and it is now clear that 
guilt was the fact behind the appearance.” 

The evidence bearing upon the point reserved was undis- 
puted. The certificate of December 23d, and the relevant pro- 
visions of the contract, speak for themselves. It was peculi- 
arly, therefore, a matter for interpretation by the court, and 
binding instructions to find for the defendant might properly 
have been given. Therefore, the motion for judgment, non 
obstante veredicto, was properly disposed of, and the judg- 
ment of the court below, in favor of the defendant, is affirmed. 


Acugson, C. J. (dissenting), 
Is am not able to agree with my Brethren in their expressed 
conclusions, and I dissent from the judgment of affirmance. 


1. In my view, there was no question of law properly re- 
served, upon which the court below could enter judgment for 
the defendant against the verdict in favor of the plaintiff. 
After evidence on both sides had been put in, and at the close 
of the court’s charge, the learned judge said: “I reserve the 
question whether there is any evidence to go to the jury in 
support of the plaintiff’s claim;” and, in response to an ob- 
servation by the defendant’s counsel as to the scope of the 
reservation, the judge added: “I reserve your last point, 
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which asks for binding instructions.” With great respect for 
the learned judge below and my associates ‘here, I must ex- 
press my conviction that this was not a reservation of any 
question of law, but a reservation of the whole case. If, 
under such reservation, judgment may be entered for the de- 
fendant notwithstanding a verdict in favor of the plaintiff, 
then the verdict becomes a mere matter of form, and the court 
ultimately exercises the function of both judge and jury. I 
cannot agree that such disposition of a case is equivalent to 
a binding instruction to the jury to find in favor of the defend- 
ant. For in that case judgment would be entered for the de- 
fendant upon a verdict in his favor. But here the verdict of 
the jury upon the facts was in favor of the plaintiff, and no 
stated question of law was reserved. The mode of procedure 
here followed, I think, is an unwarrantable departure from 
the constitutional provision: “In suits at common law, 
where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved, and no fact tried 
by a jury shall be otherwise re-examined in any court of the 
United States, than according to the rules of the common 
law.” 

2. But assuming that there was a proper reservation, the 
court, I think, erred in giving judgment for the defendant. 
Under the charge of the court, the jury, in rendering a verdict 
for the plaintiff, must have reached the conclusion that the 
employer, the Bourse Restaurant Company, Limited, at no 
time before the last renewal of the indemnity bond in Decem- 
ber, 1899, had discovered any fraudulent or dishonest act on 
the part of its manager, Essner, and that no fact had been 
brought to its attention which would fairly and properly give 
that information. The evidence fully justified such a finding. 
The bond required on the part of the employer good faith and 
reasonable diligence only. Section 9 of the bond declares 
that “any material misstatement or suppression of fact by 
the employer, in any statement or declaration to the com- 
pany,” shall avoid the bond; and section 10 provides that the 
bond shall be avoided “if the employed has, within the 
knowledge of the employer, been a defaulter at any time dur- 
ing his service.” Now it is demonstrable by this record that 
the jury must have found that the plaintiff company had no 
such knowledge at the time of the last renewal of the bond or 
before. Moreover, the certificate of December 23, 1899, which 
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the defendant sent to the plaintiff company to be executed, 
and which Mr. Ostheimer, the company’s treasurer, signed, in 
terms is “ to the best of our knowledge and belief.” The evi- 
dence showed the exercise of great vigilance by the Bourse 
Restaurant Company in respect to the acts of its manager, 
Essner, in the conduct of its business. ‘Annually, after the 
close of the business year, which ended on January 31st, there 
was an audit of his accounts and books by expert account- 
ants. Then monthly reports or statements in writing were 
made by the company’s bookkeeper(West),from the books, and 
were laid before the board of directors at their monthly meet- 
ings, which were held on the second Tuesday of every month. 
Such a report or statement was before the board at its meet- 
ing in December, 1899. There was no reason for the board, 
or Mr. Ostheimer, who was present at that meeting, to doubt 
the completeness of that statement made by the company’s 
bookkeeper from the books. It disclosed nothing wrong in 
the manager’s accounts or books. The learned judge below 
fell into inadvertent mistake of fact in saying that “no ex- 
amination whatever had been made of the books and accounts 
of the employed at the date named or for nearly a year be- 
fore,” and that the statement presented to the company in 
December, 1899, was made “ by the bookkeeper of Mr. Essner.” 
It clearly appears that Mr. West was the company’s own book- 
keeper, and the evidence justifies the conclusion that his 
December statement was made up from his examination of 
the books and accounts. The certificate of December 23, 1899, 
was signed by Mr. Ostheimer, the company’s treasurer, in per- 
fect good faith, after the December examination of the books 
and written statement were made by West. Such an exami- 
nation had to be made by some competent employee, and, 
under the proofs, I cannot doubt that Mr. Ostheimer, in sign- 
ing the certificate, had a right to act upon West’s examina- 
tion and written report. When the condition of this indem- 
nity bond speaks of the employer’s knowledge that the 
employee is a defaulter, surely it means actual knowledge, 
and not constructive notice through some subordinate em- 
ployee who may have acted negligently in his examination or 
report. The mere negligence of the insured or his servant 
does not take a loss thereby occurring out of the protection of 
the policy: Wood, Ins.,§ 101. If the foregoing views are not 
sound and apt, then, truly, are employers’ indemnity bonds 
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(so-called) instruments “ that palter with us in a double sense, 
—that keep the word of promise to our ear, and break it to 
our hope.” 

West did not call the attention of the board to Essner’s 
overdraft, and it was not known to Mr. Ostheimer or to any 
of the officials or directors of the company. The fact that 
Essner had overdrawn his account did not necessarily imply 
embezzlement. His ledger account on its face showed regular 
debit entries for all moneys he had drawn out. There was no 
attempt at concealment. Before the end of the then current 
business year the balance against Essner had been reduced to 
$969. The expert accountants who made the audit in Febru- 
ary, 1900, treated this balance of $969 as a legitimate debit. 
Moreover, Mr. Hayes, one of these expert accountants, testi- 
fied thus :— 

“Q. In making this report in February, 1900, did you find 
any evidence of any fraud? <A. No, sir; we saw no evidence 
of that kind. Q. Was there anything that you saw in the 
books to make you suspicious that Mr. Essner was embezzling 
the moneys of that concern? A. No.” : 

The report of the experts made in February, 1900, which 
covered the preceding business year, was entirely favorable to 
Essner. It was for the jury to determine whether entries ap- 
pearing in the books in December, 1899, imported embezzle- 
ment. Indeed, upon every question of fact, it was for the jury, 
and not for the court, to draw from the evidence the proper 
inferences. 





Datuas, C. J. (concurring). 

Upon the subjects mainly discussed in the principal opinion 
in this case, nothing further need be said; but upon one point, 
which the dissenting opinion has made a serious one, I deem it 
proper to add a few words. 

The judgment here complained of was entered upon a point 
which the learned trial judge reserved in these words: “I 
reserve the question whether there is any evidence to go to 
the jury in support of the plaintiffs’ claim.” In our opinion, 
this was a good reservation. The Supreme Court of Pennsyl- 
vania has, after argument and reargument before a full 
bench, distinctly so decided (Fisher vs. Scharadin, 186 Pa., 
565; Boyle vs. Borough of Mahanoy City, 187 Pa., 1); and 
within the knowledge of the writer, the Circuit Court for the 
Eastern District of Pennsylvania, from which this case comes, 
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has in a number of instances, and without protest or disap- 
proval in any, reserved precisely the same point. Indeed, 
counsel in this cause appear to have regarded the practice as 
settled, for “ the record shows no objection or any exception 
to the form of the reservation:” Boyle vs. Borough of 
Mahanoy City, supra. The reserved point, as it had been ex- 
plicitly stated, was not varied by the colloquy of the judge and 
defendant’s counsel at the conclusion of the charge. Counsel 
said: “I understand that the question whether or not the 
case can be submitted to the jury to find that the defendant is 
liable, is reserved by the court;” and the learned judge re- 
plied: “I reserve your last point, which asks for binding in- 
structions.” The intention and import of these remarks, 
when connectedly read, appear to have been, not to add 
another point to that which had already been stated, but to 
indicate the practical effect of its reservation; and whether 
this was or was not accurately done is unimportant, for it is 
quite manifest that the judgment which was subsequently en- 
tered was in fact rested solely upon the ground that there was 
no evidence to go to the jury in support of the plaintiffs’ claim; 
and consequently, even if the court had been in error in sup- 
posing, at the trial, that the reservation of that question was 
equivalent to reserving a request of defendant for binding in- 
structions, no harm would have been done to the plaintiffs. 
But in our opinion there is no substantial difference between 
a judgment entered upon a directed verdict for defendant and 
one entered in his favor notwithstanding a verdict rendered 
for plaintiff, subject to the question whether there was any 
evidence to warrant it. “ Whether there be any evidence 
which entitles the plaintiff to recover is necessarily a question 
of law ” (Fisher vs. Scharadin, supra); and that question it is 
which, by either method of procedure, and with like effect in 
each, the court decides. No encroachment is made upon the 
domain of the jury where either course is pursued. Its prov- 
ince of finding facts from evidence is not at all invaded. All 
that is adjudged is that a verdict which is unsupported by any 
evidence cannot properly be made the basis of a legal judg- 
ment; and the soundness of this fundamental proposition is 
now, we think, too well established to admit of question or be 
open to debate. 

Although certain questions of fact were submitted by the 


court, and were found for the plaintiffs, yet the question 
Vou. XXXII.-3. 








ee 


| 
} 
| 
} 
| 
; 
} 


34 Insurance Law Journal. [Jan., 


“ whether there was any evidence at all to go to the jury, upon 
a particular fact essential to the plaintiffs’ case,” was one of 
law, upon which binding instructions might have been given; 
and it was this question of the absence, not of the effect, of 
evidence, which the learned judge reserved and decided: 
Boyle vs. Borough of Mahanoy City, supra. 


SUPREME COURT OF GEORGIA. 


THORNTON 
vs. 
“TRAVELERS INS. CO. 
TRAVELERS INS. CO. 
ves. 


THORNTON.* 


A judgment granting a first new trial will never be reversed unless the 
law and the facts demanded the verdict rendered; and this is true 
notwithstanding the grant of a new trial may have been based upon 
a single ground in the motion, and though this ground may not 
have been well taken. But where, in such a case, the defendant in 
error brings a cross-bill of exceptions, the assignments of error 
therein relating to matters which will probably arise at another 
hearing will be decided. 

A judge of a city court, who has, under the act creating the court, 
‘‘ power and authority to hear and determine all civil cases of which 
the said court has jurisdiction,” when no demand for a jury is made 
within a given time, may hear all such cases without a jury; but he 
is not required to do so, and he may, in his discretion, submit any 
civil case to a jury, though no demand for that form of trial may 
have been made by either party. 

When an accident insurance company seeks to avoid liability under a 
clause in a policy providing that the “insurance shall not cover 
* * * accident, nor injuries, nor death, nor loss of limb or sight, 
resulting, wholly or partly, directly or indirectly, * * * from 
hernia,” and the insured had, at the time of the injury for which 
indemnity is claimed, an existing hernia in his system, it is incum- 
bent upon the company, after it has been prima facie shown that an 
injury to the plaintiff resulted from an accident within the meaning 
of the policy, to show that the existence of the hernia at that time 
was a substantial contributing cause, which wholly or partly, di- 
rectly or indirectly, brought about the injury resulting from the 
accident; and liability under the policy is not defeated by showing 
simply that the existence of the hernia rendered more serious the 
consequences resulting from the accident: Lumpkin, P. J., and Lit- 
tle, J., dissenting. 


* Decision rendered, Aug. 7, 1902. Syllabus by the Court. 
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Where, in a policy of insurance, there is an express stipulation that “no 
agent has power to waive any condition of this policy,” the insured, 
by an acceptance of the policy, is estopped from relying upon any 
agreement made with an agent having the effect of waiving one of 
the conditions enumerated in the policy. 


In a suit brought upon a policy of accident insurance to recover an in- 
demnity for loss of time during a period of total disability, it is 
error to allow an amendment setting up a claim under the policy 
for indemnity for a partial disability for a period of time following 
the period of total disability, when the amendment does not allege 
that proper proof of such claim was made within the time required 
under the policy. A refusal on the part of the company to pay a 
claim for a total disability or a denial of liability on its part for 
such indemnity, would not have the effect of relieving the insured 
from the necessity of making the proof necessary to establish his 
additional claim for a partial disability. 


Such of the assignments of error as are not referred to in the preceding 
notes which relate to matters which may arise upon another trial 
are dealt with in the opinion. 


Error from City Court of Americus. Action by W. J. 
Thornton against the Travelers Insurance Company. Judg-. 
ment for plaintiff for a part of the amount paid, and both 
parties bring error. 


J. H. Lumpxin, for Plaintiff. 
E. A. Hawsms, for Defendant. 


Coss, J. 

Thornton sued the insurance company in the City Court of 
Americus upon a policy of accident insurance, and recovered a 
verdict. The defendant filed a motion for a new trial, which 
was granted, the judge stating in the order sustaining the mo- 
tion that a new trial was granted for the reason that under the 
contract contained in the policy and the evidence produced at 
the trial he did not think the plaintiff was entitled to recover, 
and that a new trial was granted for this reason alone. To 
this judgment Thornton excepted, and the insurance company, 
by a cross-bill of exceptions, assigns error upon various rul- 
ings made during the progress of the case, and upon the re- 
fusal of the court to grant a new trial upon all of the grounds 
contained in the motion therefor. 

1. This was the first grant of a new trial, and, as the verdict 
rendered was not demanded under the law and the facts of the 
case, an affirmance of this judgment necessarily results: Car- 
ter vs. Dunson, 113 Ga., 374, and cases cited. As the effect of 
this affirmance is to leave the case to be tried again in the 
court below, it is necessary to decide such of the questions 
raised in the cross-bill of exceptions as relate to matters 
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which will likely arise at the next trial: Civ. Code, § 5527; 
Holmes vs. Langston, 110 Ga., 862. 

2. The plaintiff failed to make a demand for a jury trial at 
the first term, but such a demand was made in writing at the 
next succeeding term. ‘The court submitted the case to a 
jury, over the objection of the defendant, and upon this ruling 
error is assigned. The fourteenth section of the act creating 
the City Court of Americus is as follows: “ The judge of said 
city court shall have power and authority to ‘hear and deter- 
mine all civil cases of which the said court has jurisdiction, 
‘and to give judgment and issue execution thereon; provided, 
always, that either party in any case shall ‘be entitled to a 
trial by jury in said court upon entering a demand therefor by 
himself or his attorney in writing on or before the call of the 
docket at the terms to which the cause is returnable, in all 
cases where such a party is entitled to a trial by jury under 
the constitution and laws of this State.” Under this act the 
judge of the City Court of Americus has authority to try with- 
out a jury all civil cases in which no demand for a jury trial 
is made at the first term; but he is not required to do this, if, 
in his discretion, a jury trial is to be preferred: Railroad vs. 
Gleason, 69 Ga., 201. 

3. The present suit was brought for loss of time resulting 
from an injury received by Thornton while riding as a passen- 
ger upon a railway train using steam as a motive power. The 
contract of insurance contained a stipulation indemnifying 
the insured against loss of time “ resulting from bodily inju- 
ries effected during the term of this insurance through ex- 
ternal, violent, and accidental means which shall, independ- 
ently of all other causes, immediately and wholly disable him 
from transacting any and every kind of business pertaining to 
his occupation.” It also indemnified against loss of time from 
partial disability under certain circumstances. The policy 
contained a stipulation in the following language:— 





This insurance shall not cover * * * accident, nor 
injuries, nor disability, nor death, nor loss of limb or sight, 
resulting wholly or partly, directly or indirectly * * * 
from hernia. 


The insured was at the time of the injury, and had been for 
years before that time, afflicted with what is called by the 
medical experts who testified in the case a “ reducible hernia,” 
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and at the time of the injury this hernia was of such a char- 
acter as to require the insured to wear a truss. While travel. 
ing as a passenger upon a railway train, the insured arose 
from his seat, and walked along the aisle of the car for the 
purpose of obtaining a drink of water, and while thus walking 
in the ear a sudden lurch of the train threw him violently to 
one side, and the truss which he was wearing struck against 
the arm of one of the seats, and the blow thus received pro- 
duced what is termed by the medical experts “a strangulated 
hernia.” It was necessary, in order to relieve this strangu- 
lated hernia, that a surgical operation should be performed, 
and, as a consequence of the injury received by the insured, he 
was totally disabled from work for some weeks, and after this 
total disability ceased he was partially disabled for an addi- 
tional time, consisting of several weeks. Upon this state of 
facts the defendant contends that it is not liable to the in- 
sured, for the reason that, while the injury was a “ bodily in- 
jury effected through external, violent, and accidental means,” 
the loss of time did not result from this injury independently 
of all other causes, but was partly if not wholly, and indirectly, 
if not directly, the result of the hernia which existed in the 
system of the insured at the time of the accident. On the other 
hand, the insured claims that he is entitled to recover, for the 
reason that the hernia which existed in his system at the time 
of the accident was not the proximate cause of the injury; that 
the injury would ‘have resulted even if he had been a perfectly 
sound man, and altogether free from the bodily infirmity re- 
sulting from hernia; that the company is liable to him for the 
reason that he was injured as the result of an accident within 
the meaning of the policy; and that the mere fact that his 
injuries might have been aggravated by the existence of the 
hernia at the time of the injury does not defeat ‘his right to 
recover under the contract. There can be no question that 
the insured’s injuries were the result of an accident within 
the meaning of the policy. The question to be determined is 
whether the fact that the insured had at that time a hernia 
existing in his system would preclude him from recovering on 
the policy, when the effect of the injury resulting from the 
accident was to change the character of the complaint from 
which ‘he was suffering from that of a reducible hernia, which 
seems not to be necessarily of a serious nature, to that of a 
strangulated hernia, which seems to ‘be in some cases of a 
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dangerous, and in all cases of a serious, nature. It seems to 
us that the test to be applied in order to determine whether 
there is a liability under the contract is whether the condition 
of the insured in having, at the time of the accident, a reduci- 
ble hernia, contributed to the accident in whole or in part, 
directly or indirectly. If it did contribute, the company 
would not be liable. But if the existence of the hernia in the 
system of the insured at the time of the accident did not sub- 
stantially contribute, wholly or partly, directly or indirectly, 
in bringing about the injury, but merely aggravated the con- 
sequences of the accident, then the plaintiff would be entitled 
to recover. If the insured had been a perfectly sound man at 
the date of the accident, and it had resulted in producing a 
hernia, the company would be liable. In Accident Ass’n vs. 
Alexander (104 Ga., 709) it was ‘held ‘that the insurer was not 
relieved from liability upon an accident policy by a clause 
therein providing that the policy should not cover 

Injuries or death resulting from or caused directly or indi- 

rectly, wholly or in part,,by disease or bodily infirmity, 

hernia, * * * rupture, 
Etc., although the injury received may have produced ‘hernia, 
which caused the death of the insured. In that case the in- 
sured was a perfectly sound man, a blacksmith by trade, and 
a blow made by him with a sledge hammer produced a stran- 
gulated hernia, from which death resulted. The ruling in 
that case was, in substance, that under the facts there was no 
injury resulting from hernia, but a hernia resulting from an 
injury. This ruling is amply supported by authorities both 
English and American, some of which are cited in the opinion. 
See, also, 1 Cycl. Law & Proc., 263; 1 Am. & Eng. Enc. Law (2d 
Ed.), 318, note 1; 3 Joyce, Ins., § 2833; Nibl. Acc. Ins. (2d Ed.), 
§ 396; Benetit Ass’n vs. Grauman, 107 Ind., 288, 7 N. E., 233. 
In construing a policy of life insurance, that interpretation is 
to be placed upon the words of the policy which is most favor- 
able to the insured, and all ambiguities and doubts are to be 
resolved in favor of a liability against the insurer: Benefit 
Ass’n vs. Robinson, 104 Ga, 256; Warwick vs. Knights of 
Damon, 107 Ga., 121. And especially is this rule of construc- 
tion to be adhered to and applied in cases where the insured 
has prima facie established a right to recover the terms of the 
policy, and the company is seeking to defeat such a liability 
by showing that the act complained of is within one of the 
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exceptions reserved in the contract as a defense to an action 
on the policy. All such exceptions are to be construed strictly 
against the company, and liberally in favor of the insured. 
Accident policies generally contain a clause the purpose of 
which is to relieve the insurer from responsibility in case of 
death or disability of the insured from disease. The language 
of this clause is not the same in all policies, and the determi- 
nation of the question whether, under such a clause, the com- 
pany is relieved in a particular case, depends upon the exact 
language in which the exception is couched. The American 
and English Encyclopedia of Law (vol. 1 [2d Ed.], p. 315 et 
seq.), in referring to clauses of this character in policies of ac- 
cident insurance, says: “The tendency of the courts, under 
the settled rules of construction applicable to insurance con- 
tracts, is to interpret the clause in a manner favorable to the 
insured; and where the accident can be considered as the 
proximate cause of death, although disease may have been 
present as a secondary cause, or where the death is the rea- 
sonable and natural consequence of the injury, although dis- 
ease may have supervened, the policy is not avoided unless the 
exception plainly includes such case. Policies excepting 
‘death or disability in consequence of disease,’ or ‘ injury hap- 
pening directly or indirectly in consequence of disease, or 
caused wholly or in part by disease,’ or ‘injury caused by or 
arising from natural disease,’ have received interpretation in 
accord with the above principles; yet where the death is di- 
rectly due to disease, and not to accident, the exception pro- 
tects the insurer.” In the case of Travelers’ Association vs. 
Smith (56 U. 8. App., 393) Sanborn, C. J., in referring to the 
question. as to when an accident insurance company would 
be liable under a contract containing clauses similar to those 
in the policy under consideration, says: “If the death was 
caused by a disease, without any bodily injury inflicted by ex- 
ternal, violent, and accidental means, as in ‘the case of the 
malignant pustule (Bacon vs. Accident Ass’n, 123 N. Y., 304), 
and as in the case of sunstroke (Sinclair vs. Assurance Co., 3 
El. & El., 478; Dozier vs. Casualty Co. [C. C.], 46 Fed., 446), 
the association was free from liability by the express terms of 
the certificate. If the deceased suffered an accident, but at 
the time he sustained it he was already suffering from a dis- 
ease or bodily infirmity, and if the accident would not have 
caused his death if he had not been affected by the disease or 
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infirmity, but he died because the accident aggravated the dis- 
ease, or the disease aggravated the effects of the accident, as 
in the case of 'the insured who was subject to such a bodily in- 
firmity that a short run, followed by stooping, which would not 
have injured a healthy man, produced apoplexy (Insurance Co. 
vs. Selden, 42 U. 8S. App., 253), the association was exempt 
from liability, because the death was caused partly by disease 
and partly by accident. If the death was caused by bodily in- 
juries effected by external, violent, and accidental means 
alone, the association was liable to pay the promised indem- 
nity. If the death was caused by a disease which was not the 
result of any bodily infirmity or disease in existence at the 
time of the accident, but which was itself caused by the ex- 
ternal, violent, and accidental means which produced the 
bodily injury, the association was equally liable to pay the 
indemnity. in such a case the disease is an effect of the acci- 
dent, the incidental means produced and used by the original 
moving cause to bring about its fatal effect, a mere link in the 
chain of causation between the accident and the death; and 
the death is attributable, not to the disease, but to the causa 
causans—to the accident—alone: Insurance Co. vs. Robbins’ 
Adm’r, 27 U. 8. App., 547, 560, 561; 12 C..C. A., 544, 552; Rail- 
road Co. vs. Callaghan, 12 U. S. App.., oa 550; 6 C. C. A., 205, 
210; Railroad Co. vs. Kellogg, 94 U. 8., 469, 475; Accident 
Ass’n vs. Shyrock, 36 U.S. App., 658, on 20 C.C. A., 3.5.” In 
Lawrence vs. Insurance Co. (7 Q. B. Div., 216) the policy sued 
on contained the following condition :-— 

This policy insures payment only in case of injuries acci- 
dentally occurring from material and external cause operat- 
ing upon the person of the insured, where such accidental 
injury is the direct and sole cause of death to the insured; 
but it does not insure in case of death arising from fits, 

* * or any disease whatsoever arising before or at the 
time of or following such accidental injury, whether conse- 
quent upon such accidental injury or not, and whether caus- 
ing such death directly or jointly with such accidental in- 
jury. 

It appeared that the insured, while in a railway station, 
was seized with a fit, and fell forward off the platform across 
the railway, when an engine and carriages which were passing 
went over his body and killed him. It was held that his 
death was caused by an accident, within the meaning of the 
policy, and that the insurer was liable. Denman, J., said: 
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“IT think we are bound to hold that the death arose from the 
engine destroying the insured by coming across him, and not 
from the previous fact of a fit having attacked him, and so 
brought him there.” And Williams, J., said: ‘The true 
meaning of this proviso is that, if death arose from a fit, then 
the company are not liable, even though accidental injury con- 
tributed to the death in the sense that they were both causes, 
which operated jointly in causing it. That is the meaning, in 
my opinion, of this proviso. But it is essential to that con- 
struction that it should be made out that the fit was a cause 
in the sense of being the proximate and immediate cause of 
the death, ‘before the company are exonerated, and it is not 
the less so because you can show that another cause inter- 
vened and assisted in the causation. * * * I therefore 
put my decision on the broad ground that, according to the 
true construction of this policy and this proviso, this was not 
an act arising from a fit, and therefore whether it contributed 
directly or indirectly, or by any other mode, to the happening 
of the subsequent accident, seems to me wholly immaterial, 
and the judgment of the court ought to be in favor of the 
plaintiff.” 

The language contained in the clause of the policy now un- 
der consideration is altogether different from that which was 
contained in the policy in the Lawrence Case. It is distinctly 
- provided in the policy now before us that if the injury is one 
resulting wholly or partly, directly or indirectly, from hernia, 
the company is not liable. When the plaintiff shows that his 
loss of time resulted from a bodily injury inflicted through ex- 
ternal, violent, and accidental means, this imposes prima facie 
a liability upon the company under the terms of the policy, 
and if it seeks to avoid liability on the ground that the plain- 
tiff’s injury was received in such a manner as to bring the case 
within one of the exceptions contained in the policy, the bur- 
den ig upon the company to establish this defense. It was, 
candies in the present case, incumbent upon the defendant, 
in order to defeat liability, to show that the injury which the 
plaintiff had received resulted either wholly or in part, di- 
rectly or indirectly, from the fact that at the time of the in- 
jury a hernia existed in his system. If the hernia that so ex- 
isted did not substantially contribute to the injury which 
resulted from the accident, the plaintiff would be entitled to 
recover, notwithstanding the fact that the presence of the 
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hernia might aggravate the consequences of the accident, and 
thus result in the plaintiff’s disability continuing for a longer 
time than it would have continued but for the presence of the 
hernia. The fact that the plaintiff had a hernia would not 
alone relieve the company from liability if his injury was the 
result of ‘the accident. The effect of the stipulation is simply 
that the company will not be responsible for injuries received 
as a result of an accident in which the existing hernia is either 
the sole or a contributing cause. That clause in the policy 
which excepts from the operation of the policy injuries result- 
ing from disease, etc., properly construed, excepts an accident 
which is the result of disease, and not the consequences flow- 
ing from an accident which was entirely disconnected with 
the disease. To illustrate: If a policyholder should have a 
serious and long-continued illness, such as a fever of some 
nature, and while recovering therefrom, and in a condition 
unable to resist successfully any serious shock, should receive 
a blow upon the head from falling plastering from which 
death ultimately, though not immediately, resulted, the proxi- 
mate cause of the death would be, not the fever, but the blow 
from the plastering, although death may not have resulted 
but for the debilitated condition of the injured person result- 
ing from 'the fever. In such a case the immediate cause of the 
death was the blow on the head, though the consequences 
might be the result of the disease from which he suffered. In 
order to defeat a recovery under such a clause in the policy, it 
must be shown that the disease was the substantial cause of 
the injury; and the mere fact that the disease may aggravate 
the consequences of the injury, and make them more serious 
than they would have been otherwise, does not bring the case 
within the exception stated in the policy. Many other illus- 
trations might be used, but we think this sufficient to show 
that in a case like the one now under consideration the in- 
sured will not be precluded from recovering simply because 
he had a hernia, and while thus afflicted sustained an acci- 
dental injury, which any one, even in sound health, would 
have sustained under similar circumstances; the only effect 
of the hernia being to aggravate the consequences resulting 
from the accident. If upon another trial of the case it should 
be made to appear that the fact that the plaintiff had at the 
time of the injury a reducible hernia did not substantially 
contribute to the injury, he will ‘be entitled to recover, not- 





1903.) Thornton vs. Travelers Ins. Co. 43 


withstanding it might appear that the consequences resulting 
from the injury might have been more serious on account of 
the presence of the hernia than they would have been if the 
plaintiff had been free from this infirmity. On the other hand, 
if it should be made to appear that the existence of the hernia 
in the system of the insured was a substantial contributing 
cause in ‘bringing about the injury, and the injury was the re- 
sult, either in whole or in part, directly or indirectly, from the 
. fact that at the time it was inflicted the insured had within 
his system the reducible hernia, then the defendant would 
have made out its defense, and the plaintiff would not be en- 
titled to recover. ‘We express no opinion upon the facts dis- 
closed ‘by the present record, as the case goes back for another 
trial, at which a different state of facts may be made to ap- 
pear. 

4. The plaintiff testified that he told the agent of the com- 
pany to whom the application for the policy was made, at the 
time the application was made, that he had hernia, and that 
the agent told him that it was not necessary to state this in 
the application; that he did not want it in the application; 
that the company did not require it. The purpose of this testi- 
mony seems to ‘have been to establish a waiver on the part of 
the company of its right to insist upon that provision in the 
policy that it would not ‘be liable for injuries resulting from 
hernia. The policy delivered to the plaintiff had in it a stipu- 
lation that “no agent has power to waive any condition of 
this policy.” Even if the evidence offered was sufficient in it- 
self to show a waiver, the agent had no authority to make this 
waiver in behalf of the company; and when the policy was 
delivered to the plaintiff with this stipulation appearing in the 
face thereof, he was put on notice that this waiver by the 
agent was not binding on the company, and he is precluded 
from setting up the waiver claimed to have been thus made: 
Porter vs. Friendly Society, 114 Ga., 987; Cleaver vs. Insur- 
ance Co., 65 Mich., 527; Cook vs. Insurance Co., 84 Mich., 12. 

5. The petition of the plaintiff, as originally filed, claimed 
indemnity for a total disability continuing for ten weeks; it 
being alleged that, in accordance with the conditions of the 
policy, he had given to the company immediate notice in writ- 
ing of the injury which he had sustained, and for which he 
claimed indemnity. At the trial an amendment was offered, 
in which the plaintiff claimed additional indemnity for twen- 
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ty-tive weeks of partial disability, at the rate of $40 a week. 
The defendant objected to the allowance of this amendment, 
upon the ground that the same added a new and distinct cause 
of action; and also for the reason that there was no allega- 
tion in the amendment that the plaintiff had given to the de- 
fendant immediate written notice of the full particulars of 
the accident and injuries sued for, and furnished it affirmative 
proof of the duration of such partial disability within thirteen 
months of the ‘time of the accident, as required by the condi- 
tions of the policy. ‘The court overruled the objections to the 
amendment, and allowed the same, and to this ruling the de- 
fendant excepted. The petition alleged that the insured was 
injured on the 17th day of April, 1900, and the amendment 
was allowed on the 6th day of August, 1901. The policy, copy 
of which was attached to the petition, contained a provision 
that :— 

Immediate written notice, with full particulars, and full 
name and address of insured, is to be given said company at 
Hartford, Conn., of any accident and injury for which claim 
is made. Unless affirmative proof of death, loss of limb or 
sight, or duration of temporary disability, and of their being 
the proximate result of external, violent, and accidental 
means, is so furnished within thirteen months from time of 
such accident, all claims based thereon shall be forfeited to 
the company. 

We think the court erred in allowing this amendment. 
Under the stipulation in the policy it was incumbent upon the 
insured, as soon as he was injured, to give immediate notice 
of this fact to the company, and under the allegations of the 
petition this was done. A compliance, however, with this 
provision of the policy did not give him a right of action upon 
the policy. As a condition precedent to suit it was incumbent 
upon him, in addition to the immediate written notice pro- 
vided for, to furnish to the company, within thirteen months 
from the date of the accident, affirmative proof of the dura- 
tion of the disability; and upon his failure to do this any 
claim that he had against the company would be forfeited. 
According to the allegations of the petition, the insured did 
furnish within due time, affirmative proof showing a total dis- 
ability for a period of ten weeks, and made claim for indem- 
nity for such disability. The company absolutely refused to 
pay this claim. He did not furnish to the company within 
thirteen months, proof of any other disability than a total 
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disability for ten weeks; nor did he, prior to the bringing of 
the suit, make any demand or claim against the company 
other than that for indemnity for a total disability. It is said 
that the absolute refusal to pay on the part of the company 
relieved the insured from the necessity of making this proof. 
Of course, it is well settled that an absolute refusal to pay, or 
a denial of liability, dispenses with the necessity of making 
formal proofs of loss under a policy of insurance: Insurance 
Co. vs. Wickham, 110 Ga., 129. We do not understand, how- 
ever, that this rule applies to a case where the insured has two 
separate and distinct claims of indemnity, and makes a de- 
mand for only one, and the refusal to pay is limited to the 
demand so made. It seems that the principle of the ruling 
made in the case cited would go no further than to relieve the 
insured from the necessity of making proper proofs of loss so 
far as the demand for indemnity made by him is concerned. 
The present case is an illustration of what a hardship would 
result if the rule were broader in its operation than that just 
indicated. The insured made a demand for a total disability 
of ten weeks, and the company had no notice whatever of any 
other claim or demand on his part against it under the policy. 
For reasons satisfactory to it, it refused to pay this claim; 
and now it is contended that, as a result of this refusal, the 
insured is relieved from the necessity of making proper proofs 
of an entirely separate and distinct claim under the policy, of. 
which the company has never had any notice. It had notice 
that the plaintiff was injured, and it had notice that the 
plaintiff claimed indemnity for a total disability of ten weeks, 
but it has never had any notice that the plaintiff claimed, in 
addition to the total disability, a partial disability for twenty- 
five weeks, until after a suit had been brought upon the policy 
to recover indemnity for the total disability, and after the 
time for making proofs of loss under the policy had expired. 
We do not mean to hold that the plaintiff, by making proofs 
of loss for an indemnity of ten weeks at a time when he did not 
know whether there would or would not be a partial disability 
following this total disability would be precluded from mak- 
ing a demand for indemnity for such partial disability. But 
we do hold that, even if he could make a separate demand for 
such partial disability, such demand must have ‘been made 
within the time stipulated in the policy,—that is, within thir- 
teen months from the date of the injury,—and that no suit 
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can be brought on the policy for indemnity for such partial 
disability until this proof has been made. 

6. 'The foregoing ‘deals with all of the questions involved in 
the present case which it is necessary to discuss at length. 
There was no error in admitting evidence relating to Thorn- 
ton’s ability to labor prior toe the injury. This evidence might 
have some bearing upon the question as to whether the exist- 
ence of 'the hernia substantially contributed to the injury re- 
ceived by him. There was no error in excluding the letters” 
written by the plaintiff and his counsel to the defendant. 
The letters of counsel clearly showed that they were written 
for the purpose of inaugurating negotiations for a compro- 
mise, and there was nothing in the letter of the plaintiff which 
was at all relevant to any issue on trial. It simply showed 
that the plaintiff was irritated at the refusal of the company 
to pay his claim, and, as a consequence of this irritation, made 
a foolish and an idle threat to injure the company’s business 
in the several States of the Union. The charge of the court, 
which instructed the jury substantially that if they believed 
that 'Thornton procured the insurance by falsely representing 
that he was free from bodily infirmity, and such representa- 
tion was material and false, and he knew it was false at the 
time of making it, and if this fact was unknown to the com- 
pany or its authorized agent, the plaintiff could not recover, 
was certainly not erroneous as against the company, and we 
are not called upon to decide whether it contained any error 
as against the plaintiff. Let the case be tried again in the 
light of what is contained in the foregoing opinion. 

Judgment on main bill of exceptions affirmed; cross-bill re- 
versed. All the justices concurring, except Lewis, J., absent 
on account of sickness. 


Lumpkin, P. J. and Lirrtz, J. (concurring specially). 
We concur in the judgment rendered upon both bills of ex- 
ceptions, and in each of the rulings announced in the head- 
notes except the third. From that, and from the reasoning 
of the court in support thereof we dissent. There cannot, in 
our opinion, upon the facts disclosed by the record in this 
case, be any lawful recovery against the insurance company. 
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UNITED STATES SUPREME COURT. 


PETER HAGAN anp EDWARD F. MARTIN, Petitioners, 


v8. 
SCOTTISH UNION & NATIONAL INS. CO.* 


A marine policy on a tug insured H. & Co. “ for whom it may concern.” 
H., the owner, subsequently sold a part interest to M. 


Held, That the intention of the words used was to protect such interest 
as he had in mind, which was in this case the entire ownership of 
the boat, regardless of what parties in the future should acquire an 
interest, and hence included M. : 


Heid, That the case was not affected by a printed policy provision that 
it should be void in case of change of title, where it appeared that 
the policy used was an ordinary land form, used for a marine con- 
tract whose written language, as above, implied a possible transfer 
of interest. 


On writ of certiorari to the United States Circuit Court of 
Appeals for the Third Circuit to review a judgment which re- 
versed a judgment of the District Court for the Eastern Dis- 
trict of Pennsylvania in favor of libellants in a libel in ad- 
miralty on a policy of marine insurance. 


Statement of facts by Peckuam, J. 

This is a libel in admiralty by the petitioners, Peter Hagan 
and Edward F. Martin, on a policy of insurance issued by the 
Scottish Union & National Insurance Company, November 
19th, 1897, against loss or damage by fire to an amount, not 
exceeding $2,000, on the tugboat Senator Penrose. The Dis- 
trict Court made a decree for the libellants. This decree was 
reversed by the Circuit Court of Appeals for the Third Circuit: 
43 C. C. A., 55. 

By the policy it is provided, among other things, that the 
company :— 

In consideration of the stipulations herein named and of 
twenty-five dollars premium does insure Peter Hagan and 
Company for account of whom it may concern for the term 
of one year from the 19th day of November, 1897, at noon, to 
the 19th day of November, 1898, at noon, against all direct 
loss or damage by fire, except as hereinafter provided, to an 
amount not exceeding two thousand dollars, to the follow- 


ing-described property while located and contained as de- 
scribed herein, and not elsewhere; to wit:— 


* Decision rendered, June 2, 1902. 








48 





Insurance Law Journal. [ Jan., 


On the iron tug Senator Penrose, her hull, tackle, apparel, 
engines, boilers, machinery, appurtenances, furniture, and 
supplies. 

Privilege to engage in such employment as may be inci- 
dental to her trade; also to lay up and haul out on railways 
and dry docks and to undergo alterations and repairs; alse 
to use kerosene oil for lights. 


Other insurance ‘permitted without notice until required. 
N. Y. and Penna. standard. 
Percentage coinsurance clause. 

If at the time of fire the whole amount of insurance on the 
property covered by this policy shall be less than 80 per cent 
of the actual cash value thereof, this company shall, in case 
of loss or damage, be liable for only such portion of such 
loss or damage as the amount insured by this policy shall 
‘bear to the said 80 per cent of the actual cash value of such 
property. 

Attached to policy No. 2,139,457, Scottish U. & N. Insur- 
ance Co. S. D. Hawley & Son, 
Agents, Resident Managers. 








* * * * 





* 


This entire policy, unless otherwise provided ‘by agree- 
ment indorsed hereon or added hereto, shall be void if the 
insured now ‘has, or shall hereafter make or procure, any 
other contract of insurance, whether valid or not, on prop- 
erty covered in whole or in part by this policy; or if the sub- 
ject of insurance be a manufacturing establishment, and it 
be operated in whole or in part at night later than 10 
o’clock, or if it cease to be operated for more than ten con- 
secutive days; or if the hazard be increased by any means 
within the control or knowledge of the insured; or if 
mechanics be employed in building, altering, or repairing 
the within-described premises for more than fifteen days at 
any one time; or if the interest of the insured be other than 
unconditional and sole ownership; or if the subject of insur- 
ance be a building or ground not owned by the insured in 
fee simple; or if the subject of insurance be personal prop- 
erty and be or become encumbered by a chattel mortgage; 
or if with the knowledge of the insured foreclosure proceed- 
ings be commenced or notice given of sale of any property 
covered by this policy by virtue of any mortgage or trust 
deed; or if any change, other than by the death of an in- 
sured, take place in the interest, title, or possession of the 
subject of insurance (except change of occupants without 
increase of ‘hazard), whether by legal process or judgment. 
or by voluntary act of the insured, or otherwise; or if this 
policy be assigned before a loss, 
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Ete. The words “ Peter Hagan and Company for account of 
whom it may concern ” are written with a pen, while the para- 
graphs commencing with the words “On the iron tug,” and 
ending with the words “8. D. Hawley & Son, Agents, Resident 
Managers” are in typewriting, and on a separate strip at- 
tached to the face of the policy. 

In June, 1898, Peter Hagan, who obtained the insurance, 
sold one-half interest in the tug to Edward F. Martin, and the 
latter held that interest at the time of the destruction of the 
tug by fire. No notice was given to the insurance company of 
the fact that Martin had acquired an interest in the boat, 
The respondents denied all liability to the plaintiffs because. 
no notice was given of the change of ownership or of the inter- 
est in the tug by respective libellants as required by the terms 
of the policy. . 
Joun F. Lewis and Horace L. Curyney, for Petitioners. 

Henry R. Epmunps, for Respondent. 


Pecxuam, J. (after stating the facts). ~ 
The decision of this case turns upon the significance to be 
given to the written provision of the policy which provides for 
insuring “ Peter Hagan and Company for account of whom it 
may concern.” 
In the District Court Judge McPherson said :— 


“The decision of the case depends upon the effect to be 
given to the words ‘for whom it may concern.’ This clause, 
so far as it may be in conflict with other language in the 
policy, must, upon familiar principles, be regarded as domi- 
nant. It expresses the special agreement of the parties, for it 
is in writing, while the conflicting provisions are in print; and 
general printed conditions usually give way to deliberately 
chosen written words. Moreover, even if the court doubted 
which provision should prevail, another well-known rule re- 
quires the policy to be construed against the company rather 
than against the insured; and, therefore, upon either ground, 
the clause now under consideration is controlling. * * * 
The first step, therefore, in a given case is to determine what 
interest the person taking out the policy intended to protect. 
It is not essential that he should have had any specific indi- 
vidual in mind. It is enough if he intended to protect the 


interest that afterward passed to the person injured; and if 
VoL. XXXII.—4. 
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he so intended, the policy may be adopted afterward by a sub- 
sequent sole or partial owner of the interest, although such 
owner may have been unknown to the person taking out the 
insurance, or to the company, at the time the policy was writ- 
ten. In the present case I have no doubt (and I find the fact 
to be) that Hagan intended to insure and to keep insured for 
one year, the entire title to the boat. He did not intend 
merely to protect such interest as he himself might have from 
time to time. If this had been his object the policy would 
more naturally have been taken out in his own name, omitting 
the qualifying phrase. But he intended to protect the own- 
ership of the boat, whether vested in himself alone, or shared 
with, or transferred to, other persons. This being his inten- 
tion, and Martin having afterward adopted the policy by the 
agreement of sale and ‘by accounting for a proper share of the 
premium, I think no further difficulty exists. The facts bring 
the dispute within the rule laid down in Hooper vs. Robinson 
(98 U. S., 528), and in other cases to which reference need not 
be made.” 

The decree of the District Court was reversed by the Circuit 
Court of Appeals, with directions to dismiss the libel with 
costs. Judge Dallas, speaking for that court, said:— 

“It is true that the written terms of the policy will control 
where they are in plain conflict with its printed clauses; but 
no part of the instrument is to be rejected if it can be main- 
tained as a whole, and in the present instance the printed pro- 
visions in question and the written words ‘for account of 
whom it may concern,’ are not irreconcilably repugnant. That 
the policy was issued for account of whom it might concern 
is undeniable, but whom could it concern? Possibly the then 
existing or future creditors of the boat, or perhaps the con- 
stituents of Peter Hagan & Co.; but, no matter for whose ac- 
count the insurance may have been effected, it cannot be sup- 
posed that it was taken for the benefit of any one who, by the 
express, though printed, terms of the contract, was distinctly 
excluded from having or acquiring any interest under it. It 
is not necessary to our conclusion that we should question the 
rule of law which was applied by the court below, and we do 
not do so. It is not doubted that a policy in the name of a 
special party, on account of whom it may concern, will cover 
the interest of the person for whom it was intended by the 
party who ordered it, although the particular person intended 
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was not known; but we find nothing in this case to support a 
finding that Hagan intended to insure a subsequent vendee of 
the boat, or of an interest therein. On the contrary, we think, 
as we have already said, that the retention in the policy of the 
provision that it should be entirely void if any transfer in in- 
terest, title, or possession should be made, absolutely pre- 
cludes the inference of an intent to make the policy applicable 
to any person claiming under or by virtue of such a transfer.” 

In these two extracts from the opinions delivered in the 
courts below we find the different views of the judges of those 
courts upon the question at issue. It is to be observed, in the 
first place, that the policy in question covers property on the 
water; viz.: a tugboat, vet the printed portion of the policy 
shows that it was intended generally to be used for insuring 
property on land. A marine policy was made out upon blanks 
not intended for that kind of insurance. Consequently many 
of the printed provisions were wholly inapplicable to insur- 
ance of property on the water. 

Where a marine policy is thus taken out upon a blank policy 
providing by many of its terms for insurance on property or 
goods on land, it becomes doubly important to keep, and ap- 
ply with strictness, the rule that the written shall prevail over 
the printed portion of a policy, as in such “case the written, 
even more clearly than usual, will evidence the real contract 
between the parties. Courts will not endeavor to limit what 
would otherwise be the meaning and effect of the written lan- 
guage, by resorting to some printed provision in the policy, 
which, if applied, would change such meaning and render the 
written portions substantially useless and without applica- 
tion. 

In Dudgeon vs. Pembroke, decided in the English House of 
Lords, in 1877 (L. R. 2, App. Cas. 284, at 293), in speaking of 
this question of the difference between the written and the 
printed portions of a policy, and in delivering the opinion of 
the court, Lord Penzance said :— 

“My lords, the policy in this case is a time, and not a voy- 
age, policy, and not only so. but an ordinary time policy. 
There can, I apprehend, be no doubt upon that point. It has 
been suggested that, by reason of the policy having been 
drawn up on a printed form, the printed terms of which are 
applicable to a voyage and also to goods as well as to the ship. 
the policy is something less, or something more, than a time 
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policy. But the practice of mercantile men of writing into 
their printed forms the particular terms by which they desire 
to describe, and limit the risk intended to be insured against, 
without striking out the printed words which may be applica- 
ble to a larger or different contract, is too well known, and 
has been too constantly recognized in courts of law to permit 
of any such conclusion.” 

This rule is recognized and assented to by both courts be- 
low. If there be any inconsistency between the written pro- 
vision of the policy and the printed portions thereof, the writ- 
ten language must prevail. It becomes necessary, therefore, 
to determine what is the meaning of the written portion of the 
policy, and what was intended by the parties by the language 
“on account of whom it may concern.” Both courts below 
concur in the statement that a policy so worded will cover the 
interest of the person for whom it was intended by the party 
taking out the insurance, even though the particular person 
intended was not then known. It was said in the District 
Court that it was enough if the person taking out the insur- 
ance intended to protect the interest that afterward passed 
to the person injured; that it was not essential that he should 
have had any specific individual in mind at the time when he 
took out the insurance. ‘The opinion of the Court of Appeals 
concedes that a policy in the name of a special party, “on ac- 
count of whom it may concern,” will cover the interest of the 
person for whom it was intended by the party who ordered it, 
although the particular person intended was not known. But 
the Court of Appeals was unable to discover anything in the 
case to support a finding that Hagan (the person taking out the 
insurance) intended to insure a subsequent vendee of the boat 
or of an interest therein, because of the retention in the policy 
of the printed provision that it should be entirely void, unless 
otherwise provided by agreement, if any change in the inter- 
est, title, or possession should be made. The retention of this 
printed provision, the court said, precluded the inference of 
any intent to make the policy applicable to any person ciaim- 
ing under or by virtue of such transfer. ; 

We concur in the view that by virtue of the language con- 
tained in the policy, “ on account of whom it may concern,” it 
is not necessary that the person who takes out such a policy 
should have at that time any specific individual in mind. If 
he intended the policy should cover the interest of any person 
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to whom he might sell the entire or any part of the interest 
insured, that would be enough. In Hooper vs. Robinson (98 
U. 8., 528) it was said that a policy upon a cargo in the name 
of A, on account of whom it may concern, will inure to the in- 
terest of the party for whom it was intended by A, provided 
he at the time of effecting the insurance had the requisite au- 
thority from such party or the latter subsequently adopted it. 
The facts in that case differ materially from those presented 
by this record, but the meaning of the language “ on account 
of whom it may concern ” is stated in the opinion of the court, 
and authorities are therein cited which show that it is not 
necessary that at the time of effecting the insurance the per- 
son taking it out should intend it for the benefit of some then 
known and particular individual, but that it would cover the 
case of one having an insurable interest at the time of the 
happening of the loss, and who was intended to be protected 
at the time the party took out the insurance. 

In 1 Phillips, Insurance, it is stated :— 

“Sec. 385. The rule, that an insurance ‘for whom it may 
concern’ will avail in behalf of the party for whom it is in- 
tended, does not mean that any specific individual must be 
intended * * * But ‘he may intend it for whatever party 
shall prove to have an insurable interest in the specified sub- 
ject, in which case it will be applicable to the interest of any 
person subsequently ascertained to have such an insurable 
interest, who adopts the insurance. 

Sec. 388. One may become a party to the insurance effected 
in his behalf, in terms applicable to his interest, without any 
previous authority from him, by adopting it, either before or 
after a loss has taken place and is known to ‘him, though the 
loss may have happened before the insurance was made.” 

In 2 Duer, Marine Insurance, p. 28, it is stated as follows :— 

“In England, the policy in its usual and almost invariable 
form contains a general clause, the terms of which are suffi- 
ciently comprehensive to embrace all persons who have an in- 
surable interest in the property, and a lawful right to be 
insured. The insurance is expressed to be ‘in the name of 
A. B. (the person effecting the policy), as well in his own name 
as for and in the name and names (without specification) of all 
and every other person and persons to whom the same (the 
property insured) doth, may, or shall appertain, in part or in 
all.” In the United States, as on the continent of Europe, the 
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of such person between the time of taking out the insurance 
and the occurrence of the loss. This, we think, was the inten- 
tion of the party taking the insurance, to be arrived at by 
reading the written language of the policy and by reference to 
the fact that he intended to insure the whole title, and not his 
mere interest therein from time to time. Otherwise we do 
not see what effect is given to the written portion of the in- 
strument. 

There is no doubt, and the District Court so found, that 
Hagan intended by the policy to secure the insurance upon 
the entire title, and he therefore intended thereby to protect 
that title during the running of the policy, and when the 
clause is added in writing that it was issued on account of 
whom it may concern, it shows that he intended that such title 
should be protected in the hands of any person to whom he 
might transfer the same or any portion thereof. If otherwise, 
and the intention were only to protect his own interest; the 
policy, as stated by the district judge, would naturally have 
been taken out in his own name, omitting the qualifying 
phrase, on ‘account of whom it may concern. This phrase was 
put in for some purpose, and such purpose was, as it seems to 
us, to protect the whole title without making it necessary to 
notify the company and obtain its consent to any transfer of 
interest. 

At the time when Hagan took out the policy he was the sole 
owner, and unless he intended the written words to apply to 
those to whom he might afterward assign his interest or some 
portion thereof, the language would seem to fill no purpose. 

If the policy were to become void in case of a transfer of all 
or any part of the interest of the person taking out the insur- 
ance unless the company were notified and provided by agree- 
ment indorsed on the policy for such change, we do not see 
that any alteration in its terms and meaning was accom- 
plished by the insertion of the phrase in question. By the in- 
terpretation contended for by the company, it would have the 
same right, if the written provision were contained therein, 
to refuse to otherwise provide by agreement for the transfer 
of an interest, that it would have if such provision were 
stricken out, and the terms of the policy would in truth be un- 
altered by the insertion of that provision. We think this 
would be a totally different result from that contemplated by 
the parties. The words “on account of whom it may con- 








eS TE 


54 Insurance Law Journal. [ Jan., 


general clause is framed in various forms of expression, and 
the construction necessarily varies, as the terms used are more 
or less extensive in their application. In some cases the in- 
surance is expressed to be ‘on account of the owners.’ In 
some, on ‘account of a person or persons, to be thereafter 
named;’ but its most usual form is, ‘on account of whom it 
may concern.’ An insurance on account of the ‘ owners,’ is 
probably limited to those who have a legal interest in the sub- 
ject insured. But the words, ‘on account of whom it may 
concern,’ are coextensive in their possible application with 
the general clause of the London policy.” 

And the learned author adds in a note the following :— 

“The Philadelphia policies retain the English form; and 
why it has been departed from in any of the cities of the 
Union, it is not easy to understand. The words are the most 
comprehensive and significant that could be chosen, since they 
apply not only to all persons, but to every species of interest. 
As the clause, however, ‘for whom it may concern,’ has re- 
ceived the same construction, it is not now necessary to alter 
ag 

The English form insures the person to whom the property 
insured “doth, may, or shall appertain,” thus insuring the 
owner or one who has an interest in the property at the time 
when the loss occurs. And the author says the words “ on ac- 
count of whom it may concern ” have the same significance as 
the language used in the English form. 

We are constrained to differ from the conclusion arrived at 
by the Circuit Court of Appeals in its statement that there 
yas nothing in the case to support a finding that Hagan in- 
tended to insure a subsequent vendee of the boat, or of an 
interest therein, because of the retention in the policy of the 
provision that it should be entirely void, unless otherwise 
provided by agreement, if any change, etc., should be made. 
It seems to us that the very purpose of stating that the insur- 
ance was on account of whom it may concern 'was to do away 
with the printed provisions in regard to the sole ownership 
and to the change of interest. It was an agreement “ other- 
wise provided,” than in the printed portion of the policy. It 
provided for the happening of a contingency by which at the 
time of the loss the person taking out the insurance might not 
be the sole and unconditional owner of the thing insured be- 
‘ause of a change in the interest or title happening by the act 
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cern ” do not refer to those interested in the policy simply at 
the time it is taken out. The terms refer to the future. It is 
not a question of the persons concerned when it is taken out, 
but of those who may be concerned when the loss may occur, 
and who were within the contemplation of him who took out 
the insurance at the time that he did so. It is on account of 
those who in the future, at the time of the happening of a 
loss, have the insurable interest and in regard to whom the 
policy will be applied. We think this is the common-sense in- 
terpretation of the language used, and that it is justified and 
required by the authorities, many of which are cited in Hooper 
vs. Robinson, 98 U. 8., 528, 25 L. Ed., 219. 

Northern Assur. Co. vs. Grand View Bldg. Ass’n (183 U. S., 
308, ante, 133) has no bearing upon this case. There the party 
insured proved by parol an alleged waiver, by the general 
agent of the company, of one of the conditions in the policy, 
which required that such waiver should only be given in writ- 
ing and indorsed on the policy. It was contended that the 
company was estopped because of the conduct of the agent in 
the existing circumstances in issuing such policy and taking 
the premium, from setting up and claiming the benefit of the 
condition. This court held that the evidence was improperly 
received, and reversed the judgment. 

In this case there is no question of receiving parol evidence 
to alter or change any condition in the policy. It is simply a 
question of construction as to the meaning of the language 
used in the policy, and as to the intention of the party taking 
it out, and whether the written portion (the intention of the 
party being as stated) is inconsistent with any printed portion 
thereof; and if so, whether it should prevail as against such 
printed portion. We think the written portion is inconsistent 
with the printed condition as to change of interest, and as to 
sole ownership, and there being such inconsistency the writ- 
ten portion must be held to cover the assignee of a part inter- 
est in the tug, as intended at the time by the party taking out 
the insurance. 

The judgment of the Circuit Court of Appeals must be re- 
versed, and that of the District Court of the United States for 
the Eastern District of Pennsylvania affirmed, and it is so 
ordered. 

Mr. Justice Gray did not ‘hear the argument and took no 
part in the decision of this case. 
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UNITED STATES SUPREME COURT. 


OcTOBER TERM, 1902. 


KNIGHTS TEMPLARS’ & MASONS’ LIFE 
INDEMNITY CO., Petitioner, 


v8. 


ROSA B. JARMAN.* 


An assessment policy was issued in 1885, subject to the constitution and 
by-laws of the company, which was from another State, and pro- 
viding for its avoidance in case of self-destruction, sane or insane. 
The insured took his life while insane, in 1898. A State statute in 
force in 1885 provided that “ suicide’’ should be no defense to any 
policy unless it were shown that it was contemplated at the time of 
insuring, and any policy stipulation to the contrary should be void. 

Held, That the word suicide, as used in the statute, referred to voluntary 
self-destruction, whether sane or insane. Its significance was not 
limited, as in the insurance contract, to self-destruction only while 
sane. 

In 1887 an act was passed that companies doing business on the assess- 
ment plan and complying with the act should be exempt from the 
general statute. 


Held, That the act did not apply to policies already issued, in which the 
general statute was already part of the contract. 


In 1897 an amendment was passed applying the suicide provision of the 
general statute to assessment companies. 


Held, That the effect was to repeal the act of 1887 as to suicide, and sub- 
ject such companies again to the provision of the original statute. 


Held, That where the tilte of an act, however brief, clearly indicates 
the character of the general subject with which it deals, it is not in 
violation of a constitutional provision that it shall contain only one 
subject clearly expressed. 


Held, That an act merely referring to the section of a previous act, which 
it is designed to amend, is a sufficient designation of the proposed 
amendment. 


Held, That the suicide statute as originally applied to the policy had not 
been repealed at the time of death. 


Hleld, That amendments of the constitution of the company as to the 
amount of benefits, implying a prospective application to future 
policies will not affect pre-existing contracts. 


On writ of certiorari to the United States Circuit Court of 
Appeals for the Eighth Circuit. 


This was a writ of certiorari to review a judgment of the 
Circuit Court of Appeals affirming a judgment of the Circuit 
Court for the Western District of Missouri, overruling the 
defense of suicide to an action upon a policy of life insurance, 
"*Decision rendered, Dec.8,102 22 .. 
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and awarding plaintiff judgment for the amount of the policy 
and assessments thereon. 


An agreed statement of facts shows defendant to be an Il 
linois corporation, organized “for the purpose of furnishing 
life indemnity or pecuniary benefits to widows,” &c.; and that 
on October 19, 1885, it issued to John P. Jarman, plaintiff’s 
husband, and a citizen of Missouri, a policy of insurance or 
certificate of membership, subject to the constitution and by- 
laws of the company and certain conditions in the policy, one 
of which provided for its avoidance in case of self-destruction, 
“whether voluntary or involuntary, sane or insane.” The 
seventh stipulation was that “ John P. Jarman, while insane 
to such an extent as to be incapable of understanding the na- 
ture or consequences of his act, took his own life, and came 
to his death on the 12th day of September, 1898, by a gunshot 
wound, inflicted by himself. It is not contended, however, by 
plaintiff, that such self-destruction was the result of acci- 
dent.” The further material facts are set forth in the opinion. 

Defendant having refused to pay the amount of the policy 
on account of the suicide of the insured, Rosa B. Jarman, his 
widow and beneficiary, brought an action January 19, 1899, in 
the Circuit Court of Grundy County to recover the amount of 
the policy, $5,000, and assessments, which action was subse- 
quently removed to the Circuit Court of the United States 
for the Western District of Missouri, upon the ground of diver- 
sity of citizenship. The case was submitted to the court with- 
out the intervention of a jury, and resulted in a judgment in 
favor of the plaintiff in the sum of $6,006.30, which was af- 
firmed by the Circuit Court of Appeals. Whereupon petitioner 
sued out a writ of certiorari from this court. 


Browy, J. 
This case turns principally upon the applicability to the 
policy in question of section 5982 of the Revised Statutes of 
Missouri of 1879, afterward section 5855, Rev. Stat. 1889 (here- 
inafter termed the suicide statute), which was in force in 1885, 
when this policy was written. The section is as follows :— 


In al] suits upon policies of insurance on life hereafter 
issued by any company doing business in this State, it shall 
be no defense that the insured committed suicide, unless it 
shall be shéwn to the satisfaction of the court or jury trying 

- the eause that the insured contemplated suicide at the time 
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he made his application for the policy, and any stipulation 

in the policy to the contrary shall be void. 

1. The first defense in order of time is that Jarman did not 
commit suicide within the meaning of this act, since the stipu- 
lated fact was that he shot himself while insane to such an 
extent as to be incapable of understanding the nature or con- 
sequences of his act. The position of the company in this con- 
nection is that the enactment above quoted, that “it shall be 
no defense that the insured committed suicide,” relates only 
to cases where the insured takes his own life voluntarily, 
while sane, and in full possession of his mental faculties; and 
hence, the provision of the policy, that “ in case of the self-de- 
struction of the holder of this policy, whether voluntary or 
involuntary, sane or insane, * * * this policy shall be- 
come null and void,” applies, and exonerates the company 
from all liability beyond that provided in the policy, “ that in 
the case of the suicide of the holder of this policy, then this 
company will pay to his widow and heirs or devisees such an 
amount of his policy as the member shall have paid to this 
company on the policy in assessments on the same without in- 
terest.” 

This contention is founded upon the ruling of this court in 
Life Insurance Co. vs. Terry (15 Wall., 580), and cognate cases, 
to the effect that a similar provision avoiding a policy in case 
the insured should “ die by his own hand ” applied only where 
the insured intentionally takes his own life, while in posses- 
sion of ‘his ordinary reasoning faculties, and does not apply 
when he is unable to understand the moral character, the gen- 
eral nature, consequences and eftects of the act he is about to 
commit, or when he is impelled thereto by an insane impulse, 
which he has not the power to resist. 

But we are of opinion that the word “ suicide ” is not used 
in this statute in its technical and legal sense of self-destruc- 
tion by a sane person, but according to its popular meaning of 
death by one’s own hand. irrespective of the mental condition 
of the person committing the act. The result of the construc- 
tion urged by the defendant would be that, if a perfectly sane 
man voluntarily and from anger, pride or jealousy, or a mere 
desire to escape from the ills of life, puts an end to his life, 
and thereby becomes guilty of the crime of self-murder, and of 
a fraud upon the insurance company, the company would still 
be responsible, unless it could be shown that the insured con- 
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templated suicide at the time he made his application for the 
policy; while, if he committed the same act while insane, and 
therefore irresponsible, the statute would not apply, and the 
company would not be liable under the terms of the policy, 
which provided that it should become void “in case of the 
self-destruction of the holder, * * * whether voluntary 
or involuntary, sane or insane.” In the one case, as we held 
in Ritter vs. Mutual Life Insurance Co. (169 U. S., 139); that is, 
of self-destruction by a sane man, not Only would the policy 
be void, whether there were a provision to that effect or not, 
but even a contract that it should be valid under such circum- 
stances was thonght to be against public policy and sub- 
versive of sound morality (p. 154), while in the other case of a 
suicide by an insane person, the insured is guilty of no wrong 
to the company, if he be incapable of understanding the moral 
consequences of his own act, and there is no reason in law or 
morals why the company should not pay. It is impossible to 
suppose that the Legislature could have contemplated such a 
contingency, and a construction that would lead to this result 
should be deemed inadmissible, unless the language of the 
statute were too plain to be misunderstood. 

The statute was manifestly intended to apply to all cases 
of self-destruction or suicide, unless the same were contem- 
plated at the time application was made for the policy, and 
the fact that we may have given a different construction to 
the same words when used in a policy of insurance does not 
militate against this theory. The same words may require a 
different construction when used in different documents, as, 
for instance, in a contract, and a statute; and identity of 
words is not decisive of identity of meaning where they are 
used in different connections and for different purposes. In a 
contract, the technical rights of the parties only are involved 
—in a statute, an important question of public policy. If this 
statute were read alone and disembarrassed by the construc- 
tion given to these words in policies of insurance, not a doubt 
would arise as to its application to all cases of self-destruc- 
tion; and when we examine the theory of the defendant, and 
find that it leads to the conclusion that the company would be 
liable if the insured had committed a fraud upon it, and would 
not be liable if he had taken his life, though guilty of no fraud, 
the theory must be rejected without hesitation. The con- 
struction we have given to the words “ committed suicide ” in 
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this act is fortified by reference to section 6570 (Rev. Stat. 
Missouri, 1889), referring to the construction of statutes, 
which provides that “ words and phrases shall be taken in 
their plain, ordinary and usual sense; but technical words 
and phrases, having a peculiar and appropriate meaning in 
law, shall be understood according to their technical import.” 
Undoubtedly the word suicide in its usual sense includes all 
cases of self-destruction. 

2. We are next brought to the consideration of the applica- 
bility of the suicide statute (section 5982) to policies of this 
company issued at this time. This act, upon its face, applies 
to all insurance companies “ doing business in this State,” and 
to all policies issued by such companies after the date of the 
act. It undoubtedly governs the rights of the parties in this 
case, except so far as the same may have been modified by an 
act passed in 1887, authorizing the incorporation of insurance 
companies on the assessment plan. Section 10 of this act 
(Laws 1887, pp. 199, 204) is now known as section 5869 of the 
Revised Statutes of Missouri of 1889, ad provides that cor- 
porations “ doing business under this article ” shall make cer- 
tain annual statements, which, as well as other requirements, 
are also made applicable to foreign companies, with the fol- 
lowing proviso :— 

Provided, always, That nothing herein contained shall 
subject any corporation doing business under this article to 
any other provisions or requirements of the general insur- 
ance laws of this State, except as herein distinctly set 
forth. 

It appears that the defendant in this case, which is a citizen 
of Illinois, elected to take advantage of this law, and on June 
18, 1888, received from the insurance department of the State 
authority to do business thereunder upon the assessment 
plan. As to policies issued upon the assessment plan subse- 
quent to this date and prior to 1897, the Supreme Court of 
Missouri held that the suicide statute, above quoted, does not 
apply: Haynie vs. Knights Templars &c. Co., 139 Mo., 416. 
To the same effect are Hanford vs. Mass. Ben. Association, 
122 Mo., 50; Jacobs vs. Omaha Life Association, 142 Mo., 49; 
and Aloe vs. Association, 49 S. W. Rep., 553. It is true the 
authority of these cases was somewhat shaken by the recent 
case of Aloe vs. Fidelity Mutual Life Association (55 S. W. 
Rep., 993), which did not involve the repeal of the suicide stat- 
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ute, but of another statute, providing that no misrepresenta- 
tion should be deemed material, unless the matter misrepre- 
sented should have contributed to the death of the insured. 
The case, however, turned, as did the case above cited, upon 
the scope of the proviso of section 5869, and a persuasive opin- 
ion was delivered by Judge Valliant in favor of the theory 
that the proviso was intended to relate only to the organiza- 
tion of the corporations, and the extent to which they should 
be subject to the supervision of the Department of Insurance, 
and under the superintendent’s control. This opinion was de- 
livered in the first department of the Supreme Court, and, 
there being a dissent, the cause was transferred to the court 
in banc, wherein a majority of the court apparently differed 
from the views expressed by Judge Valliant, and reaffirmed 
the cases above cited. These cases, including the Haynie 
Case, must therefore be regarded as representing the views of 
the Supreme Court that the suicide statute was actually re- 
pealed by the act of 1887 as to policies thereafter issued, and 
that view is, of course, binding upon this court. 

But we are of the opinion that ‘this statute was intended to 
be prospective in its operation, and that the rights of the de- 
ferndant as an assessment company under the act of 1887 
began in June, 1888, with its certificate of authority to do 
business «under that act, and with respect to policies anterior 
to that date the rights of the parties are to be determined by 
the suicide statute, section 5855, R. S. 1889. It must be borne 
in mind that the repealing act of 1887, now known as section 
5869, R. S. 1889, was not passed as an independent statute, 
but as section 10 of a new statute of fourteen sections, enti- 
tled “An act to provide for the incorporation and regulation 
of associations, societies or companies, doing a life or casualty 
insurance business on the assessment plan.” The prior sec- 
tions define what shall be deemed a contract of insurance 
upon the assessment plan, how the corporations are formed, 
what the policies should specify, giving general details with 
regard to the management of the business, and then provid- 
ing, in section 10, for annual statements made by “ every cor- 
poration doing business under this act,” with the provision 
that “nothing herein contained shall subject any corporation 
doing business under this act to any provisions or require- 
ments of the general insurance laws of this State, except as 
distinctly herein set forth.” This whole act slightly amended 
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in language, was carried into the Revised Statutes of 1889 as 
chapter 89, article III. It seems to us quite clear that the 
declaration of the proviso that corporations “ doing business 
under this act” shall not be subject to the general insurance 
laws of the State, applies only to corporations which took out 
a certificate of authority from the insurance department to do 
business on the assessment plan, and to policies thereafter is- 
sued by such companies, notwithstanding the fact that such 
companies may have issued policies under the general insur- 
ance laws of the State prior to the act of 1887. The words 
“doing business’ evidently refer to issuing policies and not 
to paying them. A man does business when he contracts obli- 
gations—he ceases to do business when he discharges them. 

This is not onlythe natural construction of the act, but to 
hold that the proviso applies to policies antecedently issued 
might open it to the imputation of impairing the obligation 
of contracts previously entered into between these companies 
and their insured, since these policies amounted to a special 
agreement on the part of the companies that they would be 
liable in case of suicide—an agreement upon which the in- 
sured and his beneficiary were entitled to rely. The provision 
of the suicide statute, that it shall be no defense that the in- 
sured committed suicide, and that any stipulation in the 
policy to the contrary shall be void, must be considered as im- 
' posing a condition upon every policy thereafter issued, not- 
withstanding any stipulation in the policy to the contrary. It 
must be treated as an independent and binding obligation, 
and as overriding and nullifying any stipulation of the parties. 
As Mr. Justice Gray observed in Equitable Life Insurance Co. 
vs. Clements (140 U.S., 226): “The statute is mandatory, and 
controls the nature and terms of the contract into which the 
company may induce the assured to enter.” 

But we do not find it necessary to express an opinion 
whether, if the act of 1887 were plainly applicable upon its 
face to antecedent policies, it would be objectionable as im- 
pairing the obligation of contract, entered into between the 
insurance company and insured, inasmuch as we are clearly 
of opinion that it should not be held to apply to such unless 
its language imperatively demand it: Oity Railway Co. vs. 
Citizens’ R. Co., 166 U. S., 557, 565. 

Were the act of 1887 more ambiguous than it is as to its 
application to past transactions, we should still be disposed 
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to apply the cardinal rule of construction, that where the 
language of an act will bear two interpretations, equally ob- 
vious, that one which is clearly in accordance with the provi- 
sions of the constitution is to be preferred: Endlich on Stat- 
utes, section 178. This rule was applied by this court in 
Granada County “Supervisors vs. Brogden, 112 U. 8., 261; 
Presser vs. Illinois, 116 U. S., 252, 269; and Hooper vs. Cali- 
fornia, 155 U. 8., 648, 657. 

We do not wish to be understood, however, as expressing 
an opinion upon the constitutionality of the act of 1887, if it 
were applied to prior policies, but simply as holding that, in 
view of the language of the act, and the doubtfulness of its 
constitutionality as applied to prior policies, it should only be 
given effect in cases of policies thereafter issued. 

But there is another argument in this connection which 
ought not to be overlooked, and which is, in our opinion, de- 
cisive that the suicide statute is applicable to this policy. In 
1897 a law was passed by the Legislature of Missouri, specially 
applying the suicide statute to insurance companies doing 
business upon the assessment plan. This was done by an 
amendment to section 5869, which will hereafter be consid- 
ered. Two objections to the applicability of this statute are 
deserving of consideration. First, that it is in conflict with 
article LV., section 28, of the Constitution of Missouri, declar- 
ing “that no bill * * * shall contain more than one sub- 
ject, which shall be clearly expressed in its title;’ and also 
article IV., section 25, that “ no law shall be passed except by 
bill, and no bill shall be so amended in its passage through 
either house as to change its original purpose.” 

The act was entitled “An act to repeal section 5869 of arti- 
cle III., chapter 89, of the Revised Statutes of Missouri of 
1889, entitled ‘ Insurance companies on the assessment plan’ 
and to enact a new section in lieu thereof, and designated as 
section 5869 ” of the same chapter, “ relating to statement of 
affairs of assessment insurance companies and misrepresenta- 
tions made in securing a policy of insurance and defense 
thereon, for such misrepresentations,” and as first introduced 
contained the section as herein printed in the margin.* Sub- 





* Src. 5869. Every corporation doing business under this article shall 
annually, on or before the first day of February, return to the superintendent 
of the insurance department, in such manner and form as he shall prescribe, 
a statement of its affairs, for the year ending on the preceding 31st day of 
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sequently the bill was amended by inserting between the 
word “sections ” and the figures “5912” the figures “ 5855,” 
(the suicide statute). This was not strictly germane to the 
other sections cited, which related to the purposes set forth 
in the title to the act, and it is argued that the Legislature 
exceeded its constitutional powers in inserting these figures. 

In the absence of an express adjudication of the Supreme 
Court of the State upon this question, we are forced to rely 
upon other decisions concerning the construction given to this 
provision of the State Constitution. In State vs. Miller (45 
Mo., 495), it was held that the object of this provision was to 
prevent logrolling, and surprise and fraud on members; and 
in State ex rel. Wolfe vs. Bronson (115 Mo., 271, 276), it is said 
that “ these and other cases show that this section of the con- 
stitution is to be reasonably and liberally construed and ap- 
plied, due regard being paid to its object and purpose. It was 
designed to prevent ‘the insertion of disconnected matters in 
the same bill. The section asserts only two propositions. The 
first is that no bill shall contain more than one subject, and 
the second is that this single subject must be clearly expressed 
in the title. If all the provisions of the bill have a natural 
relation and connection, then the subject is single, and this 
too, though the bill contains many provisions. As to the sec- 
ond proposition; namely, that the single subjects must be 
clearly expressed in the title, it is sufficient to say that the 
Legislature may select its own language, and may use few or 
many words. It is sufficient that the title fairly embraces the 
subject-matter covered by the act; mere matters of detail 
need not be stated in the title.” And in State vs. Heege (135 
Mo., 112, 118), it is said: ‘A mere reference to the section to 
be amended, without other description of the subject-matter 
of the amendatory law, is under the rulings of this court a 


December, and the said superintendent, in person or by deputy, shall have 
the power of visitation of and examination into the affairs of such corpo- 
ration, which are conferred upon him in the case of life insurance companies 
by the laws of this State; and all such foreign companies are hereby de- 
clared to be subject to, and required to conform to the provisions of sections 
5912, 5849 and 5850 of the Revised Statutes of Missouri of 1889, and governed 
and controlled by all the provisions in said section contained: Provided, 
always, That nothing herein contained shall subject any corporation doing 
business under this article to any other provisions or requirements of the 
general insurance laws of this State, except as distinctly herein set forth and 


provided. 
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sufficient title to enact which deals exclusively with the 
subject-matter of the section amended.” It was also said in 
State vs. County Court (128 Mo., 440): “ The practice of legis- 
lation by reference to sections of the authorized version of the 
statutes (without other description of the subject of the 
amending act) has been followed quite generally in this State 
on the faith of early rulings of the Supreme Court approving 
such methods of lawmaking. So much has been done, and so 
many rights have been acquired, on the basis of those rulings, 
that we hold that the question of their correctness ought not 
to be reopened at this day. We adhere to them and follow 
them as an expression of the settled law of Missouri.” 

As the new act was simply an amendment of section 5869 
these two last cases would seem to be decisive of the opinion 
of the Supreme Court upon the statute in question, upon 
which its decision is, of course, obligatory upon this court. 

Section 5869 of the Revised Statutes of 1889 deals with four 
questions relating to the law of insurance by companies doing 
business on the assessment plan. First, providing for ‘an an- 
nual statement; second, a visitation and examination into 
the affairs of the corporation; third, a general statement that 
foreign companies are subject to certain provisions; and, 
fourth, a recital as to what, among the general insurance laws 
of the State, shall be applicable to these companies. 

While, as already stated, the Supreme Court has not: de- 
cided as to the constitutional power of the Legislature to in- 
corporate the suicide statute into this amended section 5869, 
the decisions above cited, that a mere reference to the section 
amended is sufficient to sustain the validity of the law, would 
seem to cover the case, and for this reason the suicide statute, 
though not strictly germane to the other sections mentioned, 
is germane to the business of insurance on the assessment 
plan. Bearing in mind that the suicide statute was originally 
repealed. as to these policies, by section 5869, as enacted in 
1887, it would seem that an amendment introduced into the 
same section restoring its application to these same policies 
would not be unconstitutional. 

A second objection to the application of this statute is that 
if the petitioner be right in his contention that, by the repeal 
of the suicide statute, the contract between the assured and 
the company relieving the latter from liability in case of sui- 
cide, became effective, the Legislature could not thereafter, 
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by re-enacting the statute or attempting to subject assess- 
ment companies to its provisions, impair the contract subsist- 
ing between the assured and this petitioner. 

The answer to this argument is not difficult. No new con- 
tract was made and no new rights were vested between the 
act of 1887, repealing the suicide statute; and the act of 1897, 
restoring it. All that the latter act purported to do was to 
reinstate the parties in their original rights prior to the act 
of 1887, which rights had not been affected by anything done 
during the ten years between the two acts. Upon defendant’s 
theory, if the act of 1887 had been in existence but a single 
day the same result would have followed. 

Our conclusion, then, is that the court below was correct in 
holding that the suicide statute, as originally applied to this 
policy, had not been repealed at the death of Jarman in 1898, 
when the cause of action arose. 

3. It is also assigned as erorr in this case that the court per- 
mitted a recovery, not only of the amount of the policy, but 
of all money paid by assured in assessments upon such 
policy. j 

The promise of the company was to pay the plaintiff “ the 
sum of $5,000, and all the money paid on the policy in assess- 
ments, subject to the limitation as to the amount of such pay- 
ment as is provided in section 1 of article VII. of the consti- 
tution on the ‘back of this policy, which section reads as 
follows :— 

Section 1. Upon due notice and satisfactory proof of the 
death of a member of this company, the board of directors 
shall within sixty (60) days pay the widow, children or heirs 
of the deceased member (and in the order named unless 
otherwise ordered by the member during his lifetime or in 
his will) the amount set forth in the deceased member’s 
policy of membership: Provided that a policy of member- 
ship for $5,000 shall be good for all the money in the death 
fund arising from one assessment; provided, it shall not 
exceed $5,000 and all the money paid on the policy in assess- 
ments; and a certificate for $4,000 shall be good for four- 
fifths of all the money in the death fund arising from one 
assessment. provided it shall not exceed $4,000 and all the 
money paid on the policy in assessments; and so on in the 
same proportion as to all certificates. 

The assessments paid upon the policy amounted 'to $811.83, 
and the right of the plaintiff to recover this amount in addi- 
tion to the principal sum of $5,000 would be beyond question, 
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were it not for certain changes thereafter made in the consti- 
tution, which it is insisted were binding upon the plaintiff 
under the following clause, found in the application of Jar- 
man for membership: “I further agree, if accepted, to abide 
by the constitution, rules and regulations of the company, as 
they now are, or may be constitutionally changed hereafter.” 

The application further stated that the application was 
made a part of the policy by reference thereto. © 

In virtue of the privilege thus given to amend its constitu- 
tion the company, on January 8, 1889, amended article IV., 
section 3, of the constitution so as to read as follows :— 

Section 3. Policies of membership may be issued upon 
a basis of benefits ranging in amounts to $5,000, and all the 
money paid in assessments upon the policy for the first five 
years. 

The proviso of article VII., section 1, was also amended at 
the same time to correspond with the above amendment and 
to read as follows :— 

Provided, That a policy of membership for $5,000 shall 
be good for all the money in the death fund arising from 
one assessment; provided, that it shall not exceed $5,000 
and all the money paid on the policy in assessments for the 
first five years. 

On February 20, 1894, this section was again amended by 
striking out the proviso altogether. 

It seems that these sections thus changed from an agree- 
ment to repay all assessments upon policies to an agreement 
to pay all assessments for the first five years, was found or 
deemed to be too liberal; and in January, 1898, the company 
made an important additional amendment by striking out en- 
tirely the proviso for the repayment of assessments, under 
which it now claims to be relieved altogether from paying 
more than the principal sum of the policy. The article as 
finally amended reads as follows:— 

Section 3. Policies of membership may be issued upon a 
basis of benefits ranging in amounts to $5,000, but no mem- 
ber shall hold more ‘than one policy at the same time, except 
one additional policy on the term plan, &c. 


In view of the fact that both of these amendments imply a 
prospective operation upon policies which may be issued, it 
would seem to be unnecessary to consider the question dis- 
cussed with much detail in briefs of counsel, whether the 
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amendments were intended to operate upon policies already 
issued. In our opinion it is clear that they were not, and con- 
ceding the proposition that Jarman had agreed to abide by 
the constitution, rules and regulations of the company, as 
they then were, or might be constitutionally changed there- 
after, this agreement could have no operation upon changes 
which, upon their face, indicated that they applied only to 
policies thereafter to be issued. To cover this case he should 
have promised to abide by amendments thereafter made, 
though they were intended to apply only to future policies. 

The judgment of the court below awarding the plaintiff the 
full amount agreed upon in the policy, without damages, is 
accordingly affirmed. 

Mr. Justice Harlan took no part in the decision of this case. 


SUPREME COURT OF INDIANA. 


GERMANIA FIRE INS. Co. 
v8. 
PITCHER.* 


Allegations in the complaint that the adjuster continued negotiations 
concerning the loss with insured until the expiration of the time 
required to furnish proofs authorizes a submission to the jury of 
the question of waiver of proofs of loss. 


Where such adjuster through his negotiations led the insured to believe 
that the loss would not be settled until after the time for furnishing 
proofs had expired, and payment was then refused on other grounds, 
the furnishing of proofs within the stipulated time was waived. 

Failure to charge that no recovery could be had unless the plaintiff was 
owner of the property was not reversible error where there was no 
dispute as to ownership, and witness referred to it as her property, 
and a deed to her was in evidence. 

Under a statute providing that if it appear that the merits of the case 
have been fairly tried and determined, an erroneous instruction will 
not be ground for reversal where it appeared that no other verdict 
would have been justified. 


Appeal from Superior Court, Vanderburgh County. Appeal 
by defendant from judgment in favor of plaintiff. 


Cuampers, Pickens & Moorss, and Gucurist & Dz Bruter, for Ap- 
pellant. 
Gerorce A. Cunnincuam, for Appellee. 
* Decision rendered, Oct. 14, 1902. 
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Guett, J. 

This action is based on a fire insurance policy executed by 
appellant to appellee. There was a judgment below in favor 
of appellee. Appellant assigns as error the overruling of its 
separate demurrer to the second and third paragraphs of com- 
plaint and the overruling of its motion for a new trial. 

The second and third paragraphs of complaint disclose the 
fact that proofs of loss were not made within sixty days after 
the fire, as required by the policy, but, in lieu thereof, the ap- 
pellee seeks in said paragraphs to charge a waiver of such re- 
quirement. Appellant’s counsel contend that said pleadings 
are in this respect insufficient. In the second paragraph of 
complaint it is alleged that when the fire occurred the appel- 
lee gave oral notice thereof to appellant’s local agents, who 
had issued said policy; that said agents gave notice to ap- 
pellant; that the latter sent its adjuster to adjust the loss on 
appellee's said building; that said adjuster and an agent of 
appellee examined said building with a view to the adjust- 
ment of said loss; that said adjuster and the appellee’s said 
agent entered into negotiations concerning said loss, and con- 
tinued said negotiations from time to time until after the 
time within which, by the terms of said policy, the appellee 
was required to furnish formal proofs of loss; that appellee 
and appellant were unable to agree as to the amount of said 
loss; that the same has never been adjusted or settled; that 
the appellant refused, and still refuses, to pay the same, but 
that the appellant did not base its said refusal on the failure 
of appellee to furnish proofs of loss, but on other grounds al- 
together. By way of showing the theory of the pleader, there 
is added to the averments upon this subject the averment or 
statement “that by its said conduct the defendant waived 
notice in writing from the plaintiff and the formal proofs of 
loss required by the terms of said policy.” The third para- 
graph of complaint contains the same allegations in sub- 
stance, except that it does not allege that the negotiations 
continued until after the time for furnishing formal proofs of 
loss expired, and it states explicitly that appellant made no 
objection to appellee’s claim because of her failure to furnish 
proofs of loss. An adjuster who has been sent for the express 
purpose of adjusting a loss has authority to waive a provision 
of the policy concerning proofs of loss. Insurance Co. vs. 
Shryer. 85 Ind., 362; Insurance Co. vs. Capehart, 108 Ind., 270; 
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McCollum vs. Insurance Co., 67 Mo. App., 66, and cases there 
cited. It must be confessed that the second paragraph of 
complaint is wanting in the allegation of facts sufficient to 
constitute a technical estoppel, although the paragraph goes 
some length in that direction. We think, however, that it can 
be affirmed froin the facts alleged that, if there has not been a 
waiver that can be declared as a matter of law, the appellee 
was at least entitled to take the verdict of a jury upon the 
mixed question of law and fact as to whether there was a 
waiver. In Insurance Co. vs. Norton (96 U. S., 234), where the 
fact was that an agreement has been made by an insurance 
company to extend the time of payment of a premium note, it 
was said by the Supreme Court of the United States: “ For- 
feitures are not favored in the law. They are often the means 
of great oppression and injustice. And, where adequate com- 
pensation can be made, the law in many cases, and equity in 
all cases, discharges the forfeiture, upon such compensation 
being made. It is true we held in Statham’s Case (93 U. S., 24) 
that in life insurance time of payment is material, and cannot 
be extended by the courts against the assent of the company. 
But where such assent is given the courts should be liberal in 
construing the transaction in favor of avoiding a forfeiture. 
The case of leases is not without analogy to the present. It is 
familiar law that, when a lease has become forfeited, any act 
of the landlord indicating a recognition of its continuance— 
such as distraining for rent, or accepting rent which accrued 
after the forfeiture—is deemed a waiver of the condition. 
* * * In Ward vs. Day (4 Best & S., 337), after a forfeiture 
of a license to gather minerals off of a manor had been in- 
curred, the landlord entered into negotiations with the 
licensee and his son to grant to the latter a renewal of the li- 
cense when it should expire, and terms were agreed on, which 
the landlord afterward refused to carry out. It was held that 
by entering into these negotiations he waived the forfeiture 
of the original license. The negotiations assumed that the 
original license was to be continued to its termination. The 
exaction of the forfeiture was in the landlord’s election, and 
he evinced his election not to enforce it by entering into the 
negotiations. Justice Blackburn says: ‘ Most of the cases in 
which the doctrine of election has been discussed have been 
cases of landlord and tenant under a regular lease, in which 
has heen reserved a right of re-entry for a forfeiture,—that is, 
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an option to determine the lease for a forfeiture; but this doc- 
irine is not, as Mr. Russell seems to think, confined to such 
cases. So far from being so, the doctrine is but a branch of 
the general law that, where a man has an election or option 
to enter into an estate vested in another, or to deprive another 
of some existing right, before he acts he must elect, once for 
all, whether he will do the act or not. He is allowed time to 
make up his mind; but when once he has determined that he 
will not consider the estate or lease, whichever it may be, 
void, he has not any further option to change his mind.’ And 
then the learned judge cites authorities, going back to the 
Year Books, to show that a determination of a man’s election 
in such cases may be made by express words or by act, and 
that if by word or by act he determines that the lease shall 
continue in existence, and communicates that determination 
to the other party, he has elected that the other shall go on as 
tenant. These cases show the readiness with which courts 
seize hold of any circumstances that indicate an election or 
intent to waive a forfeiture. We think that the present case 
is within the reason of these authorities, and ‘that the objec- 
tion that the note was already past due when the agreement 
to extend it was made is not sufficient to prevent said agree- 
ment from operating as a waiver of the forfeiture.” In the 
opinion of the court in Insurance Co. vs. Young 86 Ala., 424) 
we find the following language: ‘“ Conditions in a policy of 
insurance limiting or avoiding liability are strictly construed 
against the insurer, and liberally in favor of the assured. 
Though a waiver may be in the nature of an estoppel, and 
maintained on similar principles, they are not convertible 
terms. The courts, not favoring forfeitures, are usually in- 
clined to take hold of any circumstances which indicate an 
election to waive a forfeiture. A waiver may be created by 
acts, conduct, or declarations insufficient to create a technical 
estoppel. If the company, after knowledge of the breach, en- 
ters into negotiations or transactions with the assured, which 
recognize and treat the policy as still in force, or induce the 
assured to incur trouble or expense, it will be regarded as 
having waived the right to claim the forfeiture.” In Kiernan 
vs. Insurance Co. (150 N. Y., 190) it was said by the New York 
Court of Appeals: ‘“ There may be a waiver by express agree- 
ment or through estoppel; ‘but neither is required to effect 
that result, as words or acts from which an intention to waive 
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may reasonably be inferred are sufficient, at least when acted 
upon: Titus vs. Insurance Co., 81 N. Y., 410, 419; Roby vs. In- 
surance Co., 120 N. Y., 510; Armstrong vs. Insurance Co., 130 
N. Y., 560. The distinction between waiver and estoppel, as 
applied to the law of insurance, is not in all respects clearly 
defined. ‘An express waiver is in the nature of a new contract 
modifying to some extent the old one. It does not require a 
new consideration, unless it is by inducing a change of posi- 
tion; for the law of waiver seems to be a ‘ technical doctrine, 
introduced and applied by courts for the purpose of defeating 
forfeitures: People vs. President, etc., of Manhattan Co., 9 
Wend., 351, 381; ‘Insurance Co. vs. Norton, 96 U. 8., 234. An 
estoppel forbids the assertion of the truth by one who has 
knowingly induced another to believe what is untrue, and to 
act accordingly. While express waiver rests upon intention, 
and estoppel upon misleading conduct, implied waiver may 
rest upon either; for it exists when there is an intention to 
waive unexpressed, but clearly to be inferred from circum- 
stances, or when there is no such intention in fact, but the 
conduct of the insurer has misled the insured into acting on a 
reasonable belief that the company has waived some provision 
of the policy.” 

Cases in this State, as well as elsewhere, justify the con- 
clusion that there are some acts that the courts will treat as 
a waiver per se. In the carefully considered case of Insur- 
ance Co. vs. Shryer, supra, where insuflicient proofs had been 
furnished within the time, it was said: “The doctrine that 
an insurance company, by putting its refusal to pay the loss 
upon a definite ground different from want of preliminary 
proofs, or of defect in their form or substance, waives the 
right to insist upon the failure to make such proof as a de- 
fense to an action on the policy, is in harmony with the ele- 
mentary principle that a party who places his refusal upon 
one ground cannot. after action brought, change it to an- 
other and different one: Hanna vs. Phelps, 7 Ind., 21, 63 Am. 
Dec., 410; Turner vs. Parry, 27 Ind., 163; Bartlett vs. Adams, 
48 Ind., 447; Blair vs. Hamilton, 48 Ind., 32; Inhabitants of 
Embden vs. Inhabitants of Augusta, 12 Mass., 307; Gerrish 
vs. Norris, 9 Cush., 167. There is no reason why ‘this rule 
should not apply to policies of insurance as well as other con- 
tracts:” Page 368. In a subsequent case it was said by this 
court: “ Beside, since it appears by the complaint that an 
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adjustment had been made by an agent duly empowered for 
that purpose, and that the company had afterward notified 
the plaintiffs that the loss would not be paid, it must be 
deemed that further notice and proof have been waived. 
After an insurance company bas itself taken cognizance of a 
loss, and prepared such proofs as it deems essential to an ad- 
justment, the assured may assume, until notified to the con- 
trary, that additional proofs and notice are not required:” 
Insurance Co. vs. Sweetser, 116 Ind., 370, 19 N. E., 159. Ina 
still later case this court said: “ The complaint alleged that 
the appellant had been notified by the appellee of the loss, 
and the appellant took possession of the policy, and refused to 
adjust or pay the loss, and notified appellee that it would not 
adjust or pay the same. Under this state of facts the appel- 
lee had the right to believe that proof of loss was unneces- 
sary, and would be of no avail, and it was ‘a waiver upon the 
part of appellant, and it is estopped from setting up such 
breach of the policy:” Society vs. Girton, 124 Ind., 217. Ina 
number of cases the Appellate Court of this State has held 
that a denial of liability before the insured is in default in 
furnishing the proofs is a waiver: Insurance Co. vs. Chew, 11 
Ind. App., 330; Insurance Co. vs. Strout, 16 Ind. App., 160; 
Insurance Co. vs. Whitacre, 15 Ind. App., 506; Assurance Co. 
vs. McCarthy, 18 Ind. App., 449; Insurance Co. vs. Boyd, 19 
ind. App., 173; Insurance Co. vs. Sylvester, 25 Ind. App., 207. 
As said in Insurance Co. vs. Whitacre, supra: ‘“ They pro- 
ceeded to investigate the loss, and denied their liability upon 
other grounds. There was, therefore, a waiver of the require- 
ment for strict proof.” 

It would be ditficult to formulate in advance rules by which 
it could in every instance be determined whether the conduct 
of the insurer amounts to a waiver per se, or is only evidence 
of a waiver that should be submitted to a jury to ascertain 
whether it will draw the inference of an intent to waive. In 
cases that rest on an election made after the policy ceases to 
be operative, if the act of election is unequivocal, the only 
question to be determined by the jury is the existence of the 
facts by which it is manifested. In cases that rest not on the 
intent of the insurer, but upon conduct during the time that 
proofs of loss may be made, we think that, as applied to acts 
that by necessary implication give the assured to understand 
that proofs of loss need not be furnished, it may be affirmed, 
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without more, that such acts are a waiver per se of the right 
to such proofs. - If, before the time for furnishing proofs of 
loss has expired, an insurance company denies liability upon 
the policy the assured can only infer that it would be a use- 
less act to submit proofs of loss, and therefore the company 
will not be permitted to afterward object that such proofs 
were not furnished. If, during such time, the company puts 
its refusal to settle on other grounds, and not on the ground 
that proofs of loss have not been furnished, it ought not, as 
pointed out in Insurance Co. vs. Shryer, supra, to be permitted 
to shift its ground in court to the extent of insisting upon a 
condition in its policy in the nature of a forfeiture that it is 
too late to comply with. We see no reason why such cases 
should not be put on the ground of election. The company, 
instead of awaiting proofs as a basis for investigation, volun- 
tarily assumes a position that, if maintained, would render it 
useless to furnish proofs; and, as the condition is in the na- 
tore of a forfeiture that the courts are disposed to relieve 
from if there is any basis for so doing, it seems but reasonable 
to prevent the company from taking an inconsistent position 
with reference to the clause thereafter. But, whatever is the 
philosophy of the rule, we think, in view of the authorities we 
have cited, that such conduct during the time that the proofs 
might have been made is a waiver per se. In the Shryer Case, 
to which we have referred, it was said: ‘Another reason for 
holding that the appellant waived the preliminary proof of 
loss is that payment was withheld upon other and different 
grounds. The objections were, as we have seen, not that 
proof had not been made, but ‘that there were other grounds 
which vitiated the insurance. The writer from whom we have 
quoted, says: ‘Thus, where the insurers refuse to pay on 
special grounds,-—as that the contract was never completed, 
or that the insured had no interest, or on any other grounds 
having no reference to the sufficiency or insufficiency of the 
preliminary proof,—it is a waiver of their right to object to 
any deficiency in this particular.’ At another place this au- 
thor says: ‘So if the insurers decline to pay without giving 
any reason upon which to rest their refusal, such a refusal, by 
necessary implication, gives the assured to understand that 
the production of preliminary proof will be useless,—an idle 
ceremony, which the law will not require him to perform. So 
if the refusal to pay is upon the ground that the property lost 
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was not included in the risk, or that the assured has forfeited 
his right to recover by fraud: May, Ins., §§ 468, 469. Many 
cases are cited in support of the text, to which may be added 
Little vs. Insurance (©o., 123 Mass., 380; Graves vs. Insurance 
Co., 12 Allen, 391; Insurance Co. vs. Kittle, 39 Mich., 51; In- 
surance Co. vs. Taylor, 73 Pa., 342; Insurance Co. vs. Meckes, 
12 Reporter, 314; Insurance Co. vs. Moyer, 97 Pa., 441:” Page 
367. 

Under the facts pleaded in the second paragraph of com- 
plaint relative to the negotiations continuing until after the 
time for furnishing proofs of loss had expired, it may be that 
it cannot be affirmed that there was an election, because it is 
not alleged that the adjuster had knowledge that the proofs 
of loss had not been furnished, and it is also to be noted that 
it is not alleged that appellee’s agent was an agent for the 
purpose of settling the loss, or that she affirmed his acts. We 
are inclined to think that, if the paragraph is sufficient, it 
must be because of the allegations that are subsequent to 
those pointed out. The great trouble about the pleading is 
that, after alleging the negotiations between the adjuster and 
plaintiff's agent, the paragraph proceeds to allege, without 
laying any time, that the “ plaintiff ” and “ defendant ” were 
unable to agree as to the amount of the loss; that the loss 
has never been adjusted or settled; that the “ defendant ” re- 
fused to pay the same; that it did not base its refusal on the 
failure to furnish proofs of loss, but on other grounds alto- 
gether. We have concluded that the paragraph is sufficient. 
If, during the sixty days after the fire, there was a refusal to 
pay on other grounds, and not on the ground that proofs of 
loss had not been furnished, we think, as we have said, that 
there was a waiver per se; while, if such portion of said para- 
graph be construed as referring to a time after a forfeiture 
had been incurred, then we regard such refusal upon other 
grounds, coupled with silence as to the fact that proofs had 
not been furnished, when taken in connection with the pro- 
tracted negotiations, as conduct tending to evince the election 
of the company not to enforce the forfeiture; thus making it 
proper, as the acts, so far as they can be said ‘to be an evi- 
dence of mere intent, were equivocal in their character, to 
submit the question as a mixed one of law and fact as to 
whether there was an intent to waive the particular ground of 
defense. As to what was the particular theory of the com- 
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plaint we will discuss hereafter. We regard the third para- 
graph of complaint as more clearly sufficient than the second. 

It is contended by appellant’s counsel that these paragraphs 
should be held bad on the ground that the averment that the 
parties were unable to agree upon the amount of loss or dam- 
age controls the averments that defendant made no objection 
to plaintiff’s claim on account of her failure to furnish proofs 
of loss, but based its refusal to pay the claim on other 
grounds. We do not think so. A refusal to pay because the 
claim of logs is excessive may be a waiver of the furnishing of 
proofs of loss as much as where the refusal is put on any other 
ground. If the assured regards his damage as amounting to a 
certain sum, and will not take less, while the company refuses 
to give that sum, it but remains to submit the contention to 
the courts. The requirement of the contract that proofs of 
loss be furnished is to enable the company, without suit, to 
comply with its contract to indemnify the assured against 
damage, not exceeding the amount of the insurance; but if it 
gives notice that it will not make the adjustment the assured 
claims it should, then it is an idle act to furnish it with proofs 
of loss that it is known that it will not make use of for the 
purpose of adjustment. We quote the following from the lan- 
guage of the court in Insurance Co. vs. Simmons (49 Neb., 811): 
“The evidence tended to show that the fire occurred on the 
Sth day of November, 1892; that the insured at once gave no- 
tice of this to the insurance company, and that within a few 
days thereafter the adjuster of the company came to the farm 
of the assured, examined and inquired into the loss, the cause 
of the tire, etc.; that the insured stated to the adjuster the 
particulars of the fire, submitted to him a written memoran- 
dum of the items of property destroyed, and their value. 
Some conversations and negotiations took place between the 
adjuster and the assured, which resulted in the adjuster 
finally offering to the assured $900, in full settlement of the 
loss. This offer was declined by the assured, whereupon the 
adjuster departed. We think the conduct of 'the adjuster 
justified the conclusion of the jury that the insurance com- 
pany had refused to pay the loss.” 

The evidence clearly supports the verdict. The policy was 
upon a brick building known as No. 308 Upper Water Street, 
in the city of Evansville. About the middle of September, 
1899, while said policy was in force, an attached building, 
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known as No. 310 Upper Water Street, was destroyed by fire. 
Said fire caused a slight damage to the ceilings, wallpaper 
and floors of said former building, and later, in December. 
1899, the intervening wall of said buildings, that belonged, 
however, wholly to appellee, and stood entirely upon said in- 
sured premises, fell, carrying with it a part of the roof of her 
building. The company acted upon an oral notice of the fire, 
and about a week after its occurrence sent an adjuster to ad- 
just the loss. He met with the appellant’s rental agent, and 
they went upon the premises, and had some negotiation about 
the loss. This agent testified upon the trial that he had no 
authority to act for appellee except in the collection of rents. 
There appears to have been little of difference between the 
adjuster and the said rental agent over the items that were 
discussed, which did not include the wall. The matter was 
not closed up that day. <A few days later the company sent 
proofs of loss to its local agent. Appellee’s said agent refused 
to execute the papers because he had not had the wall ex- 
amined. About this time the board of public works served 
notice on said agent that the wall was unsafe, and must be 
torn down. The adjuster returned to the city about the mid- 
dle of the next month, and he and the appellee’s son, who was 
authorized to represent her, went before the board, and at- 
tempted to have the enforcement of the order delayed. It is 
not disputed that the adjuster stoutly contended that the 
wall was safe, and advised appellee’s son to let the city tear 
down the wall at its peril. The son testified that the adjuster 
then proposed “to let the matter rest for ‘a while.” There 
appears to have been no further conversation about the proofs 
of loss after the matter of the wall being unsafe came up. 
The adjuster testified that he told appellee’s son, on the occa- 
sion of said adjuster’s second visit, that the loss had been 
adjusted on the basis of $16; that he was not willing to pay 
any more; that he considered the loss settled, and he ad- 
mitted that he did not say anything about the omission to 
furnish proofs of loss. 

It is claimed that there was error in the giving of the first 
instruction, because it did not advise the jury that it was 
necessary for appellee to prove that she was the owner of the 
property at the time of the fire. There was no dispute upon 
this subject. It appears that the ‘appellee had had the posses- 
sion of the property from the time the policy issued until after 
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the time of the fire; witness referred to it as her property; 
and a warranty deed to appellee, dated May 19, 1890, covering, 
as we may presume, the property in question, although 
we cannot identify it as the property known as No. 308 Upper 
Water Street, was put in evidence without objection. We re- 
fuse to reverse on this ground. There is no more of merit in 
the objection that the court did not instruct the jury that 
under the first paragraph of the complaint the appellee must 
show that proofs of loss were made within sixty days after the 
fire. The instruction did not purport to relate to any particu- 
lar paragraph. It undertook, in general terms, to state to 
the jury what appellee must prove in order to recover; and 
when the element of proofs of loss was reached the court in- 
structed the jury that the appellee must prove that appellant 
had waived such provision of the policy. Subsequent instruc- 
tions dealt fully with the subject of waiver. Instruction No. 
3 is, in the abstract, a correct statement of the law of waiver, 
and it is in accord with the evidence, but it is objectionable 
because it instructed the jury as to the consequence if the jury 
should find, in connection with other matters of hypothesis, 
that the appellant admitted its liability during the course of 
the negotiations. We,think that the court instructed without 
the issues in the particular mentioned. This would ordinarily 
lead to a reversal, but as an examination of the evidence, both 
of appellant and appellee, makes it plain that the jury could 
not have reached any other just conclusion upon the subject 
of waiver than the conclusion that it did reach, we deem it 
our duty to follow the mandate of the statute, which provides 
that the judgment shall not be reversed “ where it shall ap- 
pear to the court that the merits of the cause have been fairly 
tried and determined in the court below:” ' Section 670, Burns’ 
Rev. St., 1901; Stockwell vs. Brandt, 97 Ind., 474; State. vs. 
Ruhlman, 111 Ind., 17; Woods vs. Board, 128 Ind., 289; Mode 
vs. Beasley, 143 Ind., 306; Stanley vs. Dunn, 143 Ind., 495. 
The other instructions complained of relate to the subject of 
waiver. With the exception of the fifth, they contain correct 
instructions as to the law. ‘The fifth is indefinite as to the 
time of the refusal to pay on other grounds. If it was after 
the time for furnishing proofs had expired, we think that it 
would only be evidence tending to show an election, and not 
‘i waiver per se, as the court charged; but, as the appellant’s 
own evidence showed what amounted to a refusal to settle 
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within the time that the proofs might have been furnished, the 
instruction, especia!ly when taken in connection with the in- 
structions generally, could not have misled the jury. 

It is a matter of grave difficulty to determine the theory of 
the second and third paragraphs of complaint as to when the 
waiver occurred, although, as we have shown, a cause of ac- 
tion was stated in either event. But having examined the 
appellee’s evidence, as well as that of appellant, and finding 
that the evidence as to waiver was directed to the question as 
to a waiver by conduct during the sixty days, and that the 
appellant’s own evidence made out a waiver within that time, 
we feel justified in holding that the theory upon which the 
case was tried was that there was a refusal to pay before the 
time for furnishing proofs of loss had expired, and to that 
theory the parties will therefore be held on appeal. We find 
no prejudicial error. 

The judgment is affirmed. 


SUPREME COURT OF NEBRASKA. 


OYSTER 
v8. 


BURLINGTON RELIEF DEPARTMENT OF 
CHICAGO, B. & Q. R. CO. ET AL.* 


Terms in a benefit certificate of the Burlington Voluntary Relief De- 
partment of the Chicago, B. & Q. R. Co., providing that, where mem- 
bers of that department shall elect to accept the benefits provided 
by the certificate, they must waive all right of action against the 
railroad company for the injury received, examined, and held valid. 


The election of the widow of a member of the Voluntary Relief Depart- 
ment of the Chicago, B. & Q. R. Co. to accept the provisions of a 
relief certificate in which she is the beneficiary does not bar an 
action by the personal representative of the deceased against the 
railroad company, under the provisions of section 2, c. 21, Comp. St. 
Neb., for the benefit of the minor children of the deceased. 


A judgment recovered by an administrator under the provisions of sec- 
tion 2, c. 21, Comp. St. Neb., is for the exclusive benefit of the widow 
and the next of kin of such deceased person, and the fact that the 
administrator, in his petition for damages, fails to name all the 
legal beneficiaries provided for in this act, will not bar any legal 
distributee not named in his petition from receiving his distributive 
share of the judgment recovered. 


* Decision rendered, Sept. 18, 1902. Syllabus by the Court. 
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Where the full penalty prescribed by statute has been recovered from 
the Chicago, B. & Q. R. Co. for the unlawful killing of one of its 
employees who is a member of the voluntary relief department of 
such company, the beneficiary named in the certificate of such em- 
ployee cannot maintain a cause of action against the railroad com- 
pany on such benefit certificate. 


Error to District Court, Lancaster County. Action by 
Margaret E. Oyster against the Burlington Relief Department 
of the Chicago, Burlington & Quincy Railroad Company and 
another. Judgment for defendants, and plaintiff brings error. 
Affirmed. 


Assotr & Lang, for Plaintiff in Error. 
J. W. Dewezse and Frank E. Bisnop, for Defendants in Error. 


OpuaM, C. 
This was an action brought in the District Court of Lan- 
caster County to recover on a beneficiary certificate issued to 
one Granville R. Oyster by the Voluntary Relief Department 
of the Chicago, Burlington & Quincy Railroad Company, and 
payable in case of his death to his wife, the plaintiff herein. 
The certificate was issued April 6, 1891, and Granville R. 

Oyster was killed in a railroad accident on the 31st day of 
July, 1894, while in the employ of the Chicago, Burlington & 
Quincy Railroad Company, and also while a member in good 
standing in the relief department of said company. There is 
no disputed question of fact in the record. The case was tried 
without the intervention of a jury to the court, and judgment 
was rendered for the defendant, and plaintiff brings error to 
this court. 

_ After the death of Granville R. Oyster, Margaret Oyster, 
wife of the deceased, procured letters of administration on his 
estate, and prosecuted a cause of action against the Chicago, 
Burlington & Quincy Railroad Company for negligently caus- 
ing his death, under the provisions of chapter 21 of the Com- 
piled Statutes of Nebraska, and recovered a judgment against 
the company for $5,000, the full amount allowed by statute. 
In this suit the plaintiff, as administratrix, sought to recover 
damages for the benefit of the minor children of the deceased 
alone, and did not name his widow as one of the beneficiaries. 
This judgment was reviewed by this court in the case of Rail- 
road Co. vs. Oyster (58 Neb., 1), and affirmed, and the damages 


were paid in full by the defendant railroad company before 
Vou. XXXII.—6. 
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the trial of the case at bar in the District Court. The provi- 
sions of the benefit certificate under which defendant claims 
exemption from liability are, in substance, that the accept- 
ance of the benefit from the relief department was to operate 
as a release and satisfaction of all claims for damages against 
the railroad company for such injury, and that, if suit was 
brought against the company, no payment would be made 
from the relief fund on account of the injuries until the said 
suit was discontinued, and, if the suit should proceed to judg- 
ment, or be compromised, all claims upon the relief fund were 
to be precluded. The question of the validity of the foregoing 
conditions in similar certificates of this relief department has 
been before this court, fully discussed, and fully upheld in the 
cases of Railroad Co. vs. Bell, 44 Neb., 44; Railroad Co. vs. 
Curtis, 51 Neb., 442; Clinton vs. Railroad Co., 60 Neb., 692. It 
is urged, however, by counsel for plaintiff, that the beneficiary 
in the relief certificate has never prosecuted any action on her 
own behalf and for her own benefit against the railroad com- 
pany for damages on account of the death of her husband, but 
that in the suit which was prosecuted she only appeared in 
her representative capacity to recover damages for the minor 
children of the deceased, who are not parties to this suit. The 
holding of this court in the case of Railroad Co. vs. Wymore 
(40 Neb., 645) is relied upon by plaintiff to sustain this conten- 
tion. In that case it was held that the election of the wife to 
accept the provisions of one of these benefit certificates did 
not estop a personal representative of the deceased from 
prosecuting an action for damages against the company under 
the provisions of section 2, ce. 21, Comp. St., for the benefit of 
his minor heirs, but that the beneficiary alone was barred by 
this act. The reason of the rule laid down in that case is that 
neither the deceased nor the beneficiary named in his certifi- 
cate are authorized to contract against the liability prescribed 
by section 2, ¢. 21, supra, commonly called “ Lord Campbell’s 
Act;” that while the beneficiary in the certificate may con- 
tract with reference to her own right of recovery under this 
act, yet she cannot extend such contract so as to bar the right 
of recovery of her minor children. In other words, that deci- 
sion stands on the proposition that the Lord Campbell’s act 
gives a right of recovery to minor children for the loss of sup- 
port and maintenance, caused by the negligent or unlawful 
killing of their father, which neither he nor the wife surviving 
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him can waive by contract. In that case the widow first ac- 
cepted the benefit of the certificate, and then, having been 
appointed administratrix, brought the action in ‘her repre- 
sentative capacity for herself as widow and the minor children 
as the next of kin of the deceased, and it was held that she 
might prosecute the action for the benefit of the minors, but 
not for her own benefit as widow. In the case at bar the 
widow of the deceased, as beneficiary of the certificate in 
issue, did not, in the first instance, elect to claim the benefit 
provided by such certificate, but, on the contrary, she took out 
letters of administration on the estate of the deceased, and in 
her representative capacity prosecuted the defendant railroad 
company under the provisions of the Lord Campbell’s act,, 
omitting, however, to name herself as widow among the bene- 
ficiaries. The result of the action was the recovery of the full 
amount allowed by statute for the wrongful killing of the 
deceased. In this action it is clear that the administratrix 
sued as trustee for all the beneficiaries permitted to recover 
under the provisions of section 2, c. 21, supra;—i. e., for the 
widow and the next of kin,—and the mere fact that the peti- 
tion omitted to name some. one of the beneficiaries would not 
and could not prevent such beneficiary from participating in 
the distribution of the fund when recovered. If the plaintiff, 
as widow of the deceased, has not received her distributive 
share of this $5,000 from ‘herself as administratrix of the es- 
tate of Granville R. Oyster, then she, as widow and distributee 
of this fund, has a good cause of action against herself, as ad- 
ministratrix of the estate of the deceased, for her proportion- 
ate share of the money recovered. 

Seeing, then, that the railroad company has paid the full 
penalty prescribed’ by law for the unlawful killing of Gran- 
ville R. Oyster to his personal representative, we must then 
look to the terms of the certificate on which this cause of ac- 
tion is predicated to determine whether or not it gives a fur- 
ther right of action to plaintiff for this same injury. It is 
plain that, if any such additional right of action for the 
wrongful killing of this man exists at all, it must be by the 
terms of the benefit certificate of the voluntary relief depart- 
ment of the defendant; and these terms provide that, if any 
authorized person brought a suit against the company which 
was prosecuted to judgment, or afterward compromised, the 
beneficiary would have no claim on the relief fund. Plaintiff 
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must take this certificate with the conditions imposed by the 
contract, or not take it at all. Without the contract con- 
tained in this certificate, she has no right of action; and with 
the contract, by the condition it contained, she is barred from 
a recovery: Maine vs. Railroad Co. (Iowa), 70 N. W., 630; 
Donald vs. Railroad Co. (Iowa), 61 N. W., 971; Railroad Co. 
vs. Cox (Ohio), 45 N. E., 641. 

It is therefore recommended that the judgment of the Dis- 
trict Court be affirmed. 

Barnes and Pound, CC., concur. 


Perr Curiam. 
For the reasons stated in the foregoing opinion, the judg- 
ment of the District Court is affirmed. 


SUPREME COURT OF MICHIGAN. 


VOSS ETAL. 
ves. 


CONNECTICUT MUT. LIFE INS. CO.* 


The policy was payable to the wife, or in case of her previous death, to 
her children. The insured survived the wife and the money was 
paid to their son as administrator, who represented himself as sole 
heir, and was appointed administrator of her estate, and by him 
was accounted for to the court, and was by it decreed to be sole heir. 

Held, That the company cannot be compelled to pay again to a reputed 
stepson on the ground that he was intended by the insured to share 
in the proceeds. 


Error to Circuit Court, Wayne County. Action by Anna 
Voss and others against the Connecticut Mutual Life Insur- 
ance Company. Judgment for defendant, and plaintiffs bring 
error. 


Tuomas Histor, fur Appellants. 
Moore & Gorr, for Appellee. 
Moore, J. 
This case is brought here by writ of error. The subject-mat- 
ter thereof, and all the parties thereto, except Joseph Engel- 
king, were before this court in the case of Voss vs. Insurance 
Co., 119 Mich., 161. A demurrer was interposed in that case. 


* Decision rendered, Nov. 11, 1902. 
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The declaration averred that Joseph Engelking was one of 
the children of Katharina Engelking. The demurrer was sus- 
tained because Joseph Engelking had not been made ‘a party. 
After the decision in that case, an amended declaration was 
filed, in which Joseph Engelking was made a _ plaintiff. 
After the testimony was all in, the defendant requested the 
judge to direct a verdict in its favor for a number of reasons, 
which it is not necessary ‘to set out here, when the following 
occurred in open court: “It is stipulated by the plaintiffs’ at- 
torney that if, upon a motion for a new trial, the court be- 
comes convinced that he should have directed a verdict at this 
time for the defendant, he may direct a verdict for the defend- 
ant which shall have the same force and effect as if directed 
at this time; and you can make a motion for a new trial, 
should the jury find against you on the facts stipulated, and, 
if I conclude to set it aside and direct a verdict, the finding of 
the jury will be part of the record, and goes 'to the Supreme 
Court.’ Mr. Goff: I want to have my objection noted to the 
submission of the case in the form indicated by the court.” 
Later a motion was made for a new trial. This motion was 
granted, and a verdict was directed in favor of defendant. 
The case is now here, after a trial upon the merits, and upon a 
very different record from that presented when it was here 
before. In granting a motion for a new trial, the circuit judge 
filed a written opinion, which states what is disclosed by the 
record, and from which we quote in part: “ This is an action 
brought by the plaintiffs against the defendant company to 
recover under an insurance policy on the life of George En- 
gelking; the plaintiffs being the children of George Voss, who 
was brought up by George Engelking and Katharina Engel- 
king, his wife. The father of plaintiffs died in 1880. The in- 
surance policy in question was issued on the 22d day of Sep- 
tember, 1866, on the life of George Engelking, and was made 
payable to Katharina Engelking, or, in case of her death prior 
to death of insured, to her children. Katharina died May 12, 
1886, and George died May 6, 1888. Joseph G. Engelking, a 
reputed son of George and Katharina Engelking, upon the 
death of his father, in 1888, furnished proof to the company of 
his father’s death, stating he was the only child and sole heir 
of Katharina Engelking. He also procured his appointment 
as administrator of the estate of Katharina Engelking, and on 
July 14, 1888, payment was made by the defendant company 
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to Joseph G. Engelking in the sum of $1,400.43; being the 
amount in full of the policy, less notes and interest due by 
the insured thereunder. The amount of insurance was paid 
to Joseph G. Engelking as administrator, and he accounted to 
the Orphans’ Court in the city of Pittsburg in the month of 
May, 1889; and a decree of that court was made, determining 
that he was the sole next of kin of Katharina Engelking, and 
that the fund be turned over to him, as such next of kin. 
George Voss, the father of the plaintiffs in this case, was an 
inmate of the Engelking family up to the time he was about 
twenty-three years of age. He was born in 1830; his father 
being Eberhard Heinrich Voss, and his mother Wilhilmine 
Voss. Wilhilmine having died, Katharina Diekman married 
Eberhard Voss; and after the death of Eberhard Voss, and 
on Febraury 24, 1846, she married George Engelking, the in- 
sured. At that time George Voss must have been about six- 
teen years of age. The family moved to Pittsburg in the year 
1847. After the year 1854 George Voss does not seem to have 
returned to Pittsburg. During his residence with the family 
he seems to have been regarded as one of the family, although, 
from the records produced, the records of ‘his birth and the 
marriage of his parents and their death, it seems quite clear 
that he was not related by blood to either Katharina Engel- 
king or her husband George. * * * The case was started 
once before, at which time the plaintiff, Joseph G. Engelking, 
was not made a party. The defendant company demurred to 
the declaration on the ground that he was a necessary party, 
and on the case being taken to the Supreme Court the de- 
murrer was sustained. The plaintiff therefore amended his 
declaration by making Joseph G. Engelking a party plaintiff. 
The testimony of Joseph G., taken in the case, shows that he 
is an unwilling plaintiff, having been made a party without 
authority from himself, and frankly admitting the receipt by 
him of the entire amount paid by the company, and claiming 
that his representation to the company at the time of his 
mother’s death was truthful, and ‘that he was and is the sole 
heir and next of kin of Katharina Engelking, deceased; that 
George Voss was simply a foster brother of his own, and ac- 
quired no rights under the policy in question by the death of 
Katharina Engelking. A very anomalous condition is pre- 
sented by the verdict in question, because, as 'the matter now 
stands, and if judgment were entered upon such verdict, the 
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plaintiffs, including Joseph G. Engelking, would be entitled 
to recover from defendant company the amount of the verdict, 
in spite of the fact that one of the plaintiffs admits that he 
received in his own person the entire amount of said claim 
under the policy.” It is true, it is now claimed by counsel 
that Joseph G. Engelking was not in fact the son of Katha- 
rina Engelking; but it was alleged in both the original and 
amended declarations that he is, and we think the proof is 
overwhelming of that fact. 

A great many interesting questions are presented, which 
we do not deem it necessary to discuss. This iis not ‘a proceed- 
ing in the nature of an interpleader to decide a contest be- 
tween persons, each of whom claims to be entitled to the 
insurance, but it is a claim that though an insurance com- 
pany has in good faith paid over the insurance in full to a per- 
son who answers the description in the contract of insurance, 
and who produces the policy of insurance, and is adjudged by 
the Orphans’ Court to be entitled to the fund, it may be com- 
pelled to again pay one-half of the insurance to the children 
of a person who does not answer to the description in the con- 
tract, because it is said the assured intended to have him 
share in the fund. Under the facts disclosed by this record, 
we think the trial judge should have directed a verdict in 
favor of defendant, without submitting the case to the jury. 

The judgment is affirmed. The other justices concurred. 
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SUPREME COURT OF NEBRASKA. 


FARMERS’ MUT. INS. CO. or NEBRASKA 
vs. 


TIGHE.* 


Where several buildings were insured and’ only a part against tornado, 
and the insured notified of a damage from the latter, but without 
specifying the buildings, the company waived nothing by calling for 
estimates and afterward denying liability upon discovery that the 
buildings damaged were not among those covered against wind. 


Error to District Court, Cass County. Action by Edward 
Tighe against the Farmers’ Mutual Insurance Company of 
Nebraska. Judgment for plaintiff. Defendant brings error. 
Reversed. 


E. M. Corrin and E. J. Cuement, for Plaintiff in Error. 
M. Genina, for Defendant in Error. 


Ames, C. 

We cannot discover any substantial dispute, either of law 
or of fact, in this record. The defendant in error made a writ- 
ten application for, and obtained from the plaintiff in error, 
an insurance company organized under the laws of this State, 
a policy of insurance upon his farm buildings against loss or 
damage by fire, lightning, wind, or tornado. The written ap- 
plication, the policy of insurance, and one of the’ by-laws, 
which was expressly made a part of the contract, each con- 
tained the following paragraph: “Open sheds, single corn- 
cribs, windmills, and hay and grain in stack will not be 
insured against wind and tornado.” There were verbal differ- 
ences in the clause as repeated in the several documents,— 
such as, for instance, the omission of the word “ wind ” before 
the word “tornado” in the policy,—but the three instru- 
ments, read together, leave no room for doubt that the intent 
of the parties was accurately expressed by the foregoing quo- 
tation from the application. No fraud, misrepresentation, or 
mutual mistake is pleaded or proved, or attempted to be, ex- 
cept that it is alleged that at the time of making the contract 
the insured asked the agent if his corncrib and cattle shed 

Decision rendered, July 22, 1902. 
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were insurable, and was answered in the affirmative. The 
answer was true, because the policy did insure them against 
loss or damage by fire or lightning, and it is not contended 
that the agent supposed that other insurance was referred to 
by the inquiry. In view of the language of the written agree- 
ment, the contrary inference was the natural one, and the one 
which probably the agent made. A single corncrib and an 
open shed belonging to the defendant in error, and a part of 
the property insured, were destroyed by wind or tornado, and 
he notified the company by letter of that fact. In response, 
the company, through one of its officers, requested him to 
make and forward an estimate of the amount of his loss, which 
he did, fixing the amount at $50. In neither of his communi- 
cations did he describe the exact character of the structures 
destroyed, and the company first learned that they were a 
single crib and open shed, and therefore excluded from indem- 
nity afforded by the contract, from an adjuster whom they 
sent to the defendant in error’s premises to ascertain and set- 
tle the loss. The company then promptly refused to make 
payment, and this suit was begun. It does not appear that 
the company, or any of its agents, made any misrepresenta- 
tion to the defendant, or said or did anything which can be 
construed as a recognition of liability on account of the trans- 
action, after learning the true state of affairs, or that misled 
him to his damage or prejudice in any respect. There is, 
therefore, nothing in the record to support the defense’ of es- 
toppel upon which the defendant in error relies. The verdict 
and judgment of the District Court in favor of the defendant 
in error are unsupported by evidence, and it is recommended 
that they be reversed, and a new trial granted. 

Albert and Duffie, CC., concur. 

Per Curis. 

The conclusion reached by the commissioners is approved, 
and it appearing that the adoption of the recommendation 
made will result in a right decision of the cause, it is ordered 
that the judgment of the District Court be reversed, and a 
new trial granted. 
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SUPREME COURT OF VERMONT. 


ESTABROOKS’ ADM’RS 
v8. 


UNION CASUALTY & SURETY CO.* 


The plaintiff was insured as proprietor of a grist mill, and a lesser in- 
demnity in case of accident in any occupation or exposure classed 
as more hazardous was stipulated. He was injured while engaged 
in overseeing the work of haying on his father’s farm during the dis- 
ability or absence of the latter, and while riding on a horserake. 


Held, That this was not merely incidental to his ordinary business, but 
a different occupation within the meaning of the policy. 


Exceptions from Caledonia County Court. Action by War- 
ren Estabrooks and George Richardson, administrators of 
Fred W. Estabrooks’ estate, against the Union Casualty & 
Surety Company. From a pro forma judgment for plaintiff, 
defendant brings exceptions. 


Dunnett & Stack, for Plaintiff. 
Epwarp H. Deravirt, for Defendant. 


Monson, J. 

The plaintiff was insured as “ proprietor of a gristmill; su- 
pervision only,”—an occupation classed as preferred. The 
policy provided that in case of an injury received in any occu- 
pation or exposnre classed as more hazardous than preferred, 
the insured should recover only such amount as the premium 
paid would have purchased at the rates fixed for such in- 
creased hazard. Among the occupations classed as more haz- 
ardous was that of farmer and farm laborer. On the 8th day 
of July the plaintiff went to his father’s farm in Danville, to 
assist temporarily during the absence or disability of his 
father, in overseeing the work of haying, then being carried 
on by hired help. On the following day a shower came up, 
and the plaintiff jumped onto a horserake, and started hastily 
to drive it under cover, and was injured in so doing. The case 
finds that the work being performed by plaintiff at the imme- 
diate time of his injury was work ordinarily performed by a 
farmer and farm laborer. It is doubtless true that individual 
acts outside the stated occupation do not constitute a change 
~* Decision rendered, Aug.95,192, 0 #£#°22.0..  — 
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of employment, within the meaning of the provision above re- 
cited. Such a provision may well be construed to permit the 
occasional doing of the various acts of recreation, exercise, 
accommodation, and duty which are recognized as proper inci- 
dents in the lives of men of all occupations. The merchant 
spends a day in hunting; the agriculturist acts as superintend- 
ent of police at a fair; the teacher looks after the workmen 
who are building his barn; the manufacturer, visiting a rela- 
tive, assists in loading hay; the farmer goes to the rescue of 
a shipwrecked crew; the supervising farmer repairs a bridge 
upon his own land,—and these things are held not to consti- 
tute a change of occupation: Association vs. Frohard, 134 
Ill., 228; Association vs. Kelsey, 46 Ill. App., 371; Stone’s 
Adm’rs vs. Casualty Co., 34 'N. J. Law, 371; Insurance Co. vs. 
Burroughs, 69 Pa., 48; Tucker vs. Insurance Co., 50 Hun, 50; 
Society vs. Taylor, 42 Ill. App., 97. But we think the work in 
which the plaintiff was engaged at the time of his injury can- 
not be treated as incidental and occasional, within the mean- 
ing of these decisions. His was not the case of a visiting rela- 
tive who rides the horserake, or throws on a. load of hay by 
way of amusement, exercise, or accommodation. He went to 
take his father’s place because of his father’s disability, and 
presumably would have continued in that place until the hay- 
ing was done if he had remained uninjured, and his father’s 
disability had continued so long. The work undertaken was 
not the doing of a single act, nor the rendering of occasional 
assistance. It was the continuous performance of the series 
of acts which constitute the occupation of the haying season. 
In thus taking his father’s place, he assumed, for the time 
being, his father’s occupation, and brought himself within the 
clause under consideration. It cannot reasonably be said 
that the company assumed the hazard of this work at the pre- 
mium charged for the lesser risk. We reach this conclusion 
without considering the meaning of the term “ exposure,” or 
giving any effect to it. 

Pro forma judgment reversed, and judgment that defendant 
recover its costs after tender. 
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LOWER COURT DECISIONS. 


ALLEGED FRAUD IN CASE OF AWARD. 


Supreme Court of New York. 


CHARLES DEKAY TOWNSEND Et AL., Plaintiff, 
vs. 


GREENWICH INS. CO. anp LOUISE C. BLYTHE, Defendant.* 


An award by arbitrators under a written agreement to arbitrate cannot 
be set aside in a subsequent suit on the policy for the difference be- 
tween the award and the amount claimed, on the ground of an 
alleged oral agreement with the agent at the time of signing the 
written agreement that a specified sum in excess of the award was 
admitted, and the arbitration should be confined to claims in excess 
of such sum, and which was not known to the arbitrators. 


No element of fraud or mistake was involved. 


No such action could be maintained without tendering back the money 
received by a mortgagee under the award, though the mortgagee 
would not join in the suit. 


Action on a policy of insurance on a building by the owners. 


The complaint is in the usual form on the policy, alleging a 
total loss, compliance with all the terms of the policy, etc., and 
prays for judgment for $2,500, the amount of the policy. It 
also alleges that the policy was, by its terms, payable to the 
defendant, Blythe, who holds a mortgage for $20,000 on the 
premises, and that she is made a defendant because she refused 
to join with the plaintiffs in bringing the action. 

The answer pleads as a defense that after the loss the plain- 
tiffs and the said mortgagee and the defendant company en- 
tered into an appraisal agreement in writing to fix the amount 
of the loss, as provided for by the terms of the policy, and that 
the appraisers fixed the amount; viz. $4,156.58, by their award 
in writing, and it was paid to and received by the said mort- 
gagee. 

There were two other similar actions tried at the same time; 
viz.: One against Continental Insurance Company and 
one against Hanover Fire Insurance Company (the said Blythe 
being also made a defendant in each in the same way), on simi- 

* Opinion filed, Nov. 6, 1902. a 
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lar policies for $2,000 and $2,500 respectively on the same 
building, and payable to the said mortgagee, Blythe. 

The same testimony applied to all of the cases, and the three 
companies were parties to the said appraisal. 


Wituum D. Gamarp and Mortimer S. Brown, for Plaintiffs. 
Micnaet H. Carvozo, for Defendanis. 


Gaynor, J. 

When the defendants had put in evidence the written ap- 
praisal agreement and the award thereunder, and proved pay- 
ment of such award; viz., $4,156.58, to the mortgagee; i. e., 
the defendant, Blythe, as required by the policies, the plain- 
tiffs gave evidence that prior to and at the time of the execu- 
tion of such appraisal the agent of the defendant companies 
stated to them and orally agreed in substance that notwith- 
standing the said written appraisal agreement was in general 
terms for the ascertaining of the amount of the loss,’ $6,000 
would be allowed without dispute and the appraisal would be 
confined to determining whether more than $6,000 should be 
the amount of the loss, the plaintiff’s claiming $7,000, which 
was the total insurance by the three companies; and that 
they were induced thereby to execute such written agreement. 
Strangely enough, neither side to the arbitration communi- 
cated such oral arrangement to the appraisers, but left them 
to act under the terms of the written agreement, which re- 
quired them to ascertain and appraise the actual loss as they 
should find it, and they found it to be less than $6,000; viz., 
$4,156.58. The jury found by special verdict that such oral 
agreement was made, and the cash value of the building at 
the time of the destruction to have been $9,000. All questions 
of law were reserved, and both sides move for judgment, the 
defendants having also moved for a direction of a verdict in 
tl.eir favor at the close of the evidence, which was reserved 
until after verdict. 

1. The oral evidence, received under objection and exception 
by the defendants, varied the written appraisal agreement, 
which was that the appraisers should appraise and ascertain 
the actual loss. Such agreement was complete on its face and 
covered the whole subject. If the understanding was that 
the award had to be at least $6,000, it needed to be in the writ- 
ten agreement. It was in no sense collateral; it was essen- 
tially of the subject-matter of the appraisal. The oral evi- 
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dence was therefore incompetent and must be disregarded: 
Wilson vs. Dean, 74 N. Y., 531. 

2. The oral evidence was not sufficient to show fraud or mu- 
tual mistake by the defendant companies. There was no mis- 
take at all about the written agreement; the plaintiffs con- 
cededly knew its contents thoroughly. Fraud cannot be 
predicated upon the promissory statement of the agent of the 
companies that the appraisal would be confined to whether 
the loss was more than $6,000: Ex parte Fisher, 18 Wend., 
607. 

3. There was no issue of fraud or mistake on the pleadings. 
The complaint did not seek to have the arbitration agreement 
annulled; it was simply a complaint in a common-law action 
to recover the amount of the policy. A defendant cannot be 
made to meet an issue of fraud or mistake in the making of a 
contract unless it be tendered to him by the complaint. In 
Sullivan vs. the Traders’ Insurance Co. (169 N. Y., 213), a reply 
alleging fraud by appraisers in the making of an award, which 
was pleaded as a defense, was allowed to eke out the com- 
plaint which contained no such allegation, but was like the 
present one. There is no reply here; and beside that case is 
generally understood to be a border one, and not to serve as a 
precedent except in an exactly similar case. 

4, Finally, in order to maintain this action, which is one at 
law, the plaintiffs had first to rescind and restore the amount 
they had received; and to maintain a suit in equity to set aside 
the written appraisal agreement and the award thereunder 
they would have to offer in their complaint to restore the 
amount received, and also tender it to the defendant compa- 
nies in court at the opening of the trial. That the amount of 
the award was not paid directly to the plaintiffs, but to their 
mortgagee in reduction of the mortgage, does not make a dif- 
ference. It was paid for their account and benefit. They 
cannot retain it and take the chance of getting more. They 
must first restore it, and take the chance of getting less: 
tould vs. Cayuga Bank, 86 N. Y., 75; 99 N. Y., 333; Remington 
Paper Co. vs. London Assurance Corporation, 12 App. Div., 
218. Judgment for the defendants. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


BENEVOLENT Soctety.—CHANGE oF By-Laws as To Sucre. 


In the case of Weber vs. Supreme Tent of Knights of Mac- 
cabees of the World, decided by the Court of Appeals of New 
York, Nov. 18, 1902, the rules and the policy in a benevolent 
order provided that it should be void in case of suicide within 
a year, whether sane or insane. It was held that the contract 
vested rights which could not be affected by a subsequent 


change in the by-laws extending the period of forfeiture to 
five years. 


Presumption oF Dearu. 

In the. case of Winter vs. Supreme Lodge, Knights of 
Pythias of the World, decided.by the Court of Appeals at St. 
Louis, Mo., August 4, 1902, the following syllabus was fur- 
nished by the court :— 


Plaintiff sued upon a benefit certificate. Her testimony 
showed that the insured disappeared more than seven years 
before, and that he had not been heard from since. It ap- 
peared also that there was a deficit in his accounts as an 
officer of the lodge, which would have become known on the 
day following his disappearance. Held error to instruct 

the jury that, if they found that he disappeared and had not 
been heard of for seven years, “ then, in the absence of any 
rebutting circumstances, he is presumed to be dead.” 

The presumption of death arising from unexplained - ab- 
sence for seven years does not necessarily imply that the 
person died at the end of that period. Circumstances may 
show the probability of his death at an earlier date. 

A presumption of death from long absence is not an im- 
perative rule of law where the circumstances of disappear- 
ance permit any different inference. 





96 Insurance Law Journal. {Jan., 


Missouri statutes declaring a presumption of death after 
seven years’ absence discussed, and held not to destroy the 
general rules of evidence in regard to said presumption. 

The secretary of a section in the Knights of Pythias is 
the representative of the society concerning payment of pre- 
miums and delivering blanks for proofs of death. A waiver 
by him of proofs is valid in the circumstances described in 
the opinion. 

A refusal to furnish blanks on which to make proofs of 
loss is held a waiver of such proofs, as is also an absolute 
denial of liability. 

Where a transaction takes place between plaintiff and the 
agent of a fraternal society, and the agent dies, plaintiff is 
not a competent witness to prove conversations with him 
tending to show a waiver of the rights of the society. 

It is improper for the court to declare to the jury that 
plaintiff has made out a prima facie case, or to advise the 
jury that it is presumed that every one exercises ordinary 
care or that the conduct of a person is presumed to be in 
conformity to law. 

When circumstances in evidence permit the jury to draw 
an inference adverse to the presumption, it is error for the 
court to instruct the jury that a presumption exists “in the 
absence of rebutting circumstances.” 

In Missouri the court is not permitted to comment upon 
the weight or credibility of the testimony, nor should it sub- 
mit a disputable presumption as an imperative rule of law. 

The mere phraseology of the instruction is not prejudicial 
error if its practical bearing on the result is correct. 

The beneficiary in the insurance certificate in suit had the 
burden of proof to establish the fact of death by a prepon- 
derance of evidence. 


Presumption or Draru. 

In the case of Supreme Council of Royal Arcanum vs. Kacer 
et al., decided by the Court of Appeals at St. Louis, Mo., Au- 
gust 6, 1902, it was held that where two persons perish in a 
common disaster there is no presumption of survivorship, and 
the burden of proof is on the one claiming through one of 
them as survivor of the other. The naming ofa beneficiary in 
a benevolent certificate gives no vested interest, and where 
the by-laws provide that in case of the death of such benefici- 
ary before the insured relatives take, and both insured and 
beneficiary die in a common disaster, such relatives will take 
in the absence of proof of survival by the beneficiary. 





Bostwick vs. Mutual Life Ins. Co. 


SUPREME COURT OF WISCONSIN. 


BOSTWICK 
v8. 


MUTUAL LIFE INS. CO. or New York.* 


A person who, in a business deal with another, signs a written instru- 
ment, is conclusively presumed, as to that other and all persons 
claiming under him through such instrument, to know the contents 
thereof, no fraud or deceit being used by such other or by any one 
for whose conduct he is responsible, reasonably calculated to and 
which does induce such person to become a party to such instru- 
ment without reading it. 

If a person by the fraud of another, or of some one for whose conduct he 
is responsible, becomes a party to a written instrument without 
reading it or personally knowing the contents thereof, he is not pre- 
cluded thereby from obtaining judicial redress in some form of ac- 
tion, for any injury which may be thereby caused to him through 
such instrument not being what he supposed it to be. 


Mere ignorance of the contents of a paper by one who becomes a party 
thereto under a mistake as to its import, will not enable him to 
avoid his act. 


The doctrine that a person is not inexcusably negligent in signing a 
paper in a business transaction with another, relying upon positive 
false statements on the part of that other or of some one for whose 
conduct he is responsible, as to its import, applies only where the 
deceit is practiced at the time, and in the transaction, of such sign- 
ing. 

If a person contracts with another for an article to be delivered or gives 
an order therefor, and thereafter a thing is delivered to him osten- 
sibly in compliance with the order or fulfillment of the contract, un- 
less, at the time thereof or within a reasonable time thereafter, he 
notifies such other that such article will not be accepted as satisfy- 
ing the contract or order, he will be conclusively presumed to have 
waived all departures therein from the thing bargained for which 
are obvious to the senses by ordinary exercise thereof. This is sub- 
ject to what follows. 


The reasonable time mentioned in the foregoing rule commences to run 
from the time the person receiving the article has reasonable op- 
portunity to observe its defects, unless the opposite party, by fraud 
or deceit, prevents such person from examining it or induces him 
not to do so; but such person cannot successfully refer merely to 
deception practiced upon him at the time of his giving the order or 
entering into the contract, to excuse failure to observe obvious de- 
partures in the thing delivered from that bargained for, at or within 
a reasonable time after the delivery. 

Upon the reception of an article by a person under the circumstances 
stated in the two foregoing rules, nothing occurring then for which 
the opposite party is responsible, reasonably preventing him from 
using, or inducing him not to use, his senses so as to discover obvi- 
ous departures therein from the thing bargained for, the rule ap- 
plies that the law requires men, in their dealings with each other, 
to exercise proper diligence and apply their attention to those 


*Decision rendered, Nov. 11, 1902. Syllabus by the Judge. 
VoL. XXXII.—7. 
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particulars which may be supposed to be within reach of their judg- 
ment, and not to close their eyes to means of information which are 
accessible to them. Vigilantibus et non dormientibus jura subveni- 
unt. 


The rule that contributory negligence is not a defense to an intentional 
wrong does not apply to a situation where negligence is so inex- 
cusable as not to be really a contributing cause, but to be really a 
cause intervening between the wrong and the injury as the real pro- 
ducing cause thereof. 


He who is inexcusably negligent in a business transaction forfeits the 
right to judicial remedies for relief, and not because of any favor or 
indulgence which the law extends to the wrongdoer, but because of 
failure on the part of the injured person to exercise that care for his 
own protection which the policy of the law requires as a condition 
of its protection, such policy being to aid only those who exercise 
some reasonable care to guard their own interests. 


Negligence of a person in not asserting his right as against another by 
whom he has been defrauded in a business transaction, is not a de- 
fense, strictly so called, to an action on the former’s part for redress, 
but is evidence of submission to or waiver of the wrong, more or 
less strong according to the circumstances, and may be conclusive 
evidence thereof; or, it may be so gross as to forfeit such person’s 
right to judicial redress; or, in connection with some injury to the 
wrongdoer, it may operate to estop such a person from claiming re- 
dress for the wrong first inflicted. 


If a person, in a business transaction with another, is deceived by the 
latter to his injury, such person may rescind the transaction within 
a reasonable time after he discovers or has reasonable opportunity 
to discover the fraud, constructive knowledge thereof being just as 
effective as actual knowledge to set the time for rescission running 
and to mark its limits. 


If a person receives a policy of insurance ostensibly in response to an 
application therefor, which he signed and parted with in the belief, 
induced by the fraud of the agent taking the same, that it called for 
a policy different from that which it called for in fact, he is bound 
as a matter of law to examine the policy within a reasonable time 
after it comes to his hand, and to discover obvious departures there- 
in from the one which he supposed he was to get, and promptly, upon 
discovering the same, to rescind the transaction, give the company 
due notice thereof, and do all on his part which justice requires to 
restore the former situation, or he will he held to have accepted the 
policy as satisfying his application, so as to be precluded from re- 
scinding the same. 


The reasonable time for discovering that the policy differs from the one 
supposed to have been applied for in the circumstances stated in the 
foregoing rule, commences to run immediately upon the reception of 
the paper, nothing occurring then to reasonably excuse the applicant 
for omitting to examine his contract. In such circumstances four 
and a half months’ delay in discovering the fraud and exercising the 
right of rescission is, as a matter of law, too long a time. 

If, in the situation stated in the last foregoing paragraph, the element 
be added of the applicant for insurance being fraudulently deterred 
from examining his policy by something occurring at the time of 
the delivery thereof to him, four and a half months’ delay in dis- 
covering the fraud is not, as a matter of law, so long as to forfeit 
the right of rescission. 

’ The existence of a cause of action at law to recover the consideration 
parted with upon a contract, on the ground of fraud, presupposes 
the actual termination of the contract because of the fraud, and that 
requires a repudiation of such contract by the insured person in toto, 
or so far as justice may require, and an unconditional offer on his 
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part, so far as justice may require, to restore the wrongdoer to his 
former situation, or a waiver of.such offer by such conduct on the 
latter’s part as to clearly indicate that a tender to him of that which 
he parted with in the transaction would be useless because he would 
not accept it. 


If a judgment in an equity case or an action at law tried by the court 
be reversed on appeal to this court, and there is an unsolved ques- 
tion of fact that must be determined before final judgment can be 
rendered, and there are conflicting reasonable inferences as to how 
such issue should be solved, rendering it doubtful which way is the 
right of the matter, lest injustice may be done by the exercise of 
jurisdiction to decide the issue here as an original matter, the court 
will remand the cause to the trial court to determine such issue and 
then to apply the law to the case as directed. 


On rehearing. Reversed. 
: Manrsuatt, J. 

A rehearing having been had in this case, we have examined 
the questions involved with this result: We are satisfied the 
law was correctly laid down in the former decision, though it 
is considered that the same was not in all respects correctly 
applied to the facts. If we should attempt to write an opinion 
discussing at length all the propositions advanced in defense 
of the judgment appealed from, reviewing each of the multi- 
tude of authorities cited in support thereof, eliminating in de- 
tail those believed not to be in point as to any proposition 
legitimately in the case, harmonizing those which are cor- 
rectly decided, and pointing out the errors of expression there- 
in, and such errors and decisions in the others, we are fearful 
the result would be an opinion of such great length that in so 
attempting to light a clear way through the mass of things to 
which our attention has been called, the law, though correctly 
stated, would not be so clearly declared as to enable trial 
courts and the profession to easily understand the position of 
this court by which they ‘are to be guided in future cases in- 
volving the same questions. The ground required to be ex- 
plored to that end, if we were to take the course indicated, 
would be so extensive that the essential principle finally eluci- 
dated would after all be in a measure obscured to one who, 
from necessity or otherwise, must act from a quick view of 
things, and the result would be mistakes in the application of 
the law. Desiring, however, to leave nothing untouched that 
might, in any event give rise to a thought on the part of coun- 
sel who with much labor presented the case for consideration, 
that material matters have been overlooked, we will endeavor 
to cover all the important contentions urged upon our notice, 
supplementing briefly, as seems practicable, what was for- 
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merly said on some points, and discussing others so far as 
seems necessary to show the infirmity of counsel’s reasons for 
a different decision as to the law, and wherein and why we 
have concluded to apply the same to the facts with a some- 
what different result than at first decided upon. 

A brief restatement of the facts seems appropriate to the 
end that the change decided upon from the previous result, 
may be better understood. We treat the facts as found by the 
court as verities, and add such undisputed matters on the evi- 
dence, not mentioned specifically in the findings, as are of im- 
portance. ’ 

Appellant’s agent induced respondent to sign an application 
for a $10,000 policy of life insurance by representing to him 
that it called for one that would be fully paid for in ten annual 
payments of a specified amount. He signed and parted with 
such application, relying on the truth of such representations. 
During the negotiations between respondent and appellant’s 
agent, resulting as stated, the latter urged the former to take 
out what he called a 5 per cent debenture policy, while re- 
spondent insisted from first 'to last that he wanted and would 
purchase only a contract that would be fully performed on his 
part by ten annual payments In due time a policy was sent to 
respondent by mail, ostensibly responsive to his application, 
accompanied by a letter from appellant’s agent to the effect 
that it was a 5 per cent debenture policy issued pursuant to 
the application. Respondent put the policy away among his 
papers without making any examination thereof, relying upon 
its being what the agent assured him the application called 
for. He gave cash and notes therefor to the amount of $1,062 
for the first premium, which notes he subsequently paid. 
About four and a half months after receiving the policy he ex- 
amined it for the first time, and then easily and at once dis- 
covered that it was an annual-payment life policy, requiring 
him to pay $1,062 each year during his life. He immediately 
made complaint to appellant’s managing agent in respect to 
the matter, expressing dissatisfaction, and making known 
that he wanted a different policy, one such as he bargained 
for. He continued negotiations for several months, endeavor- 
ing to have appellant give him what he supposed his applica- 
tion called for, ending with his becoming convinced that no 
satisfaction would be given him, whereupon, and about eleven 
months after the policy was received, ‘he wholly rejected it. 
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One George H. Parker applied to appellant for a $5,000 
policy of life insurance under circumstances similar in all re- 
spects to those characterizing respondent’s application, except 
the one Parker supposed he was to obtain was a twenty an- 
nual-payment life contract. In due time a policy was deliv- 
ered to him by mail, accompanied by a letter, not stating any- 
thing to the effect that it was pursuant to or in accordance 
with his application. He gave cash and notes to the amount 
of $144 for the first premium, which notes he afterward paid. 
He examined the policy for the first time about four months 
after its receipt, readily and at once discovering that it was 
an annual-payment life policy instead of one such as he sup- 
posed his application called for. A few days ‘thereafter he 
notified appellant’s managing agent that he had been deceived 
into applying for, receiving and keeping a policy different 
from the one he desired, tendered the policy back, and de- 
manded to be restored to his former position by a refunding to 
him of all that he had given for the policy except a propor- 
tionate amount of the premium to cover the time his life had 
been insured, which demand was refused. 

Arthur H. Barrington, under circumstances similar to those 
last detailed, applied to appellant for a policy of life insur- 
ance, supposing he was to obtain a twenty annual-payment 
life contract. His application in fact called for an annual-pay- 
ment life contract. In due time he received such a policy, ac- 
companied by a letter not stating anything to the effect that 
it was in accordance with the application. He gave his note 
for the first premium, amounting to $195.50, which he after- 
ward paid. About five months after receiving the policy he 
examined it for the first time, immediately and readily discov- 
ering that it was not what he supposed he was to get. A few 
days thereafter he notified appellant’s managing agent of the 
facts, tendered back the policy, and demanded to be restored 
to his former position, which was refused. 

There was nothing in either instance misleading the appli- 
cant into receiving and retaining his policy as stated, other 
than what occurred at the time the application was made, ex- 
cept, in respondent’s case, the circumstance of the assurance, 
in the letter accompanying the policy, that it was the one ap- 
plied for. 

Parker and Barrington severally assigned their rights 
against appellant to respondent before this action was com- 





102 Insurance Law Journal. [Feb., 


menced. The court held that in each case, by artifice and 
fraud of appellant’s agent, the assured signed his application 
for a policy, supposing it to call for one different from that 
actually sent in response thereto; that by reason thereof the 
applicant was not estopped from rescinding the transaction 
with appellant if, before the expiration of a reasonable length 
of time after he obtained actual knowledge of the facts, he 
made his election in the matter; that he acted in that regard 
within such reasonable time, and that respondent was there- 
fore entitled to recover as to each of the causes of action sued 
on. 

If this decision depended wholly on whether the applicants 
for insurance were estopped from rescinding the policies, by 
signing the applications therefor, they would be entitled to 
the relief granted by the Circuit Court. It is elementary that 
a person of mature age and sound mind, who, in dealing with 
another, deliberately signs a written instrument, is conclu- 
sively presumed, as to that other and all persons claiming 
under him, to know and consent to what the paper contains, 
no fraud or deceit being used by such other or in his behalf at 
the time of such signing or efficiency reaching thereto, reason- 
ably calculated to and which does induce such other to be- 
come a party to the instrument without reading it, and there 
being no mutual mistake. It is just as well settled that where 
there is such fraud or deceit, such person is not guilty of such 
unreasonable conduct, in relying upon the honesty of such 
other and signing the paper without reading it or knowing its 
contents, as to preclude him from obtaining judicial redress ia 
some form for the wrong, if he is injuriously affected by the in- 
strument not being what such other’s wrongful conduct in- 
duced him to understand was its import, and if he acts in the 
matter before the intervention of some other element legally 
efficient to render such wrong without remedy. Of course, 
mere ignorance by a person of the contents of a paper which 
he signs cannot avail him to avoid it. True, there are deci- 
sions which do not clearly recognize that. Some of them 
counsel for respondent point to as excusing the applicants 
here, both in not knowing the contents of their applications 
and in not knowing the character of the policies received in re- 
sponse thereto till months after their receipt: Butler vs. Re- 
gents, 32 Wis., 124; Schultz vs. Railway Co., 44 Wis., 638. So 
far as such authorities are referred to to show that mere ig- 
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norance on the part of the applicants for insurance, of the 
contents of their applications, is sufficient to rebut the legal 
presumption that such applications were signed and parted 
with by them with knowledge of the contents thereof, and 
that the written evidence may be impeached by oral evidence 
of the actual bargain made at the time the applications were 
signed; they are not in point, because the court found the ele- 
ment of fraud reasonably calculated to induce the applicants 
to sign the papers in ignorance of their contents. So far as 
they are referred to to excuse the applicants on the ground of 
mere ignorance, for receiving and keeping the policies for 
months without objection, they have been discredited by more 
recent decisions of the court: Prince vs. Overholser, 75 Wis., 
646; Bank vs. Buth, 96 Wis., 344; Jakowski vs. Steel Co., 103 
Wis., 448; Straker vs. Insurance Co., 101 Wis., 418; McGowan 
vs. Supreme Court I. O. F., 107 Wis., 462; Deering vs. Hoeft, 
111 Wis., 339. It follows that no further attention need be 
paid to the question of whether the applicants were precluded 
from rescinding their policies upon the ground that they 
might, had they seen fit to use the means in their hands at the 
time of such signing, have known the kind of policies they 
were to receive. The maxim, “ Vigilantibus, et non dormienti- 
bus, servat lex,” (the law assists those who watch and not 
those who sleep) does not apply to a business transaction as 
between parties thereto where one omits to investigate, rely- 
ing on assurances by the other as to the facts made at the 
time of entering into the transaction, such as signing and 
parting with a paper by one relying on representations as to 
its contents by the opposite party thereto: Schultz vs. Railway 
Co., supra; Brooks vs. Matthews, 78 Ga., 739; Wenzel vs. 
Schulz, 78 Cal., 221. 

Counsel vigorously urges receding from the former decision 
to the effect that it is negligence for a person to omit to ex- 
amine his policy of insurance as soon as reasonable opportu- 
nity therefor is afforded, relying on assurances made by the 
company’s agent at the time he took the application, as to the 
kind of policy it called for. We must adhere to our former 
conclusion on that point, notwithstanding the decisions confi- 
dently relied on by counsel to show that it is in conflict with 
other decisions of this court and authorities elsewhere. We 
believe the former decision is right on principle, is well sup- 
ported by authorities cited in the opinion, and is in strict ac- 
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cordance with the doctrine of the Supreme Court of the United 
States on the subject, as we shall show before closing what 
we have to say. If it were clear that there was any conflict of 
authority to be dealt with, as claimed by counsel for respond- 
ent, since the doctrine involved is within the spirit if not the 
letter of Mamlock vs. Fairbanks (46 Wis., 416); Locke vs. Wil- 
liamson (40 Wis., 377); Warner vs. Benjamin (89 Wis., 290), 
and Farr vs. Peterson (91 Wis., 182), and not contrary to any 
other case in this court when rightly understood, we should 
not hesitate to be guided, if assistance were necessary, by the 
decisions of the Supreme Court of the United States rather 
than to depart from the settled position here, which has not 
been disturbed since proclaimed clearly in the Mamlock Case. 
Nearly all the authorities which cvunsel for respondent rely 
upon relate to where the complaining party was lulled into se- 
curity by something said or done by the wrongdoer at the time 
of the particular transaction complained of. Under those cir- 
cumstances it is rightly held that such person is not inexcus- 
ably negligent. The following are samples of the authorities 
referred to: Warder, Bushnell & Glessner Co. vs. Whitish, 
(77 Wis., 483, 434), where the rule in Mamlock vs. Fairbanks 
was inferentially affirmed. The injured person, by false repre- 
sentations made at the time, was induced to sign a paper, 
which was immediately taken away by the wrongdoer. The 
court said :— 

“This is not the case of a party, in the absence of fraud or 
mistake, failing to know the contents of a written instrument 
signed by himself by reason of his own negligence or want of 
reasonable care, as * * * Herbst vs. Lowe, 65 Wis., 316. 
* * * Certainly no one will contend that a person can pro- 
cure the signature of a party to a contract by false representa- 
tions, and then enforce the contract on the ground that, had 
the party so deceived been more vigilant, he would have dis- 
covered the fraud in time to have withheld his signature from 
the contract. In other words, a person cannot procure a con- 
tract in his favor by fraud, and then bar a defense to it on the 
ground that had not the other party been so ignorant or negli- 
gent he could not have succeeded in deceiving him.” 

That clearly shows that the court did not have in mind the 
action of a person in accepting an article in fulfillment of an 
order therefor, nothing being then done to prevent or deter 
such person from seeing obvious departures from the thing 
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bargained for. The distinction between the two classes of 
cases has not always been carefully pointed out in legal opin- 
ions, and not always recognized, leading to expressions there- 
in quite liable to cause one to go astray if he does not keep in 
mind the philosophy of the rule that caveat emptor applies 
when no deceit is exercised to reasonably excuse a person 
from dealing at arm’s length, and not when there ‘is such de- 
ceit; and therefore, while it may not apply to estop a person 
from successfully complaining of a transaction on account of 
what occurred at the time of entering into it, it may as to 
electing whether to abide by the transaction if ‘he is inexcus- 
ably negligent in the matter. Those distinctions are accu- 
rately pointed out in the reasoning of Judge Sanborn in Insur- 
ance Co. vs. McMaster, 30 C. C. A., 532, and McMaster vs. 
Insurance Co., 40 C. C. A., 119. 

Another of the authorities relied on by counsel—one which 
he insists is directly in conflict with Mamlock vs. Fairbanks, 
and is supported by the better reasoning—is Strohn vs. Rail- 
way Co. (21 Wis., 554), citing Boorman vs. Express Co. (21 
Wis., 154), and King vs. Woodbridge (34 Vt., 565), in both of 
which it was held that a party is presumed to consent to the 
conditions of a paper to which he deliberately becomes a 
party, the idea being that it would be negligence for him not 
to know its contents; and so such knowledge is conclusively 
presumed in the absence of some reasonable excuse for his ig- 
norance. So far as the expressions in the Boorman and 
Strohn Cases indicate that mere ignorance is a sufficient ex- 
cuse for avoiding a paper, they have not been followed in re- 
cent years, as we have shown. The real situation in the 
Strohn Case is that property was delivered 'to the railway 
company for transportation on the faith of a verbal under- 
standing had at the time of the delivery. The property had 
been sent forward and was so situated that the transaction 
could not be varied when the freight receipt, containing the 
clause complained of, was delivered to the shipper. Speaking 
to those circumstances the court said the shipper had a right 
to rely on the verbal understanding, and was not bound, im- 
mediately upon receiving the freight receipt, to examine it, 
and used expressions, it is true, somewhat out of harmony 
with Mamlock vs. Fairbanks. The case has never been cited 
by this court during the thirty-six years since it was decided, 
to sustain such expressions as good law; while Mamlock vs. 
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Fairbanks has been followed over and over again, is firmly 
entrenched in the jurisprudence of the State, and is treated by 
text writers and courts elsewhere as proclaiming sound doc- 
trine. The Strohn Case, with the limitations necessary to 
harmonize it with current authority, was cited in Schaller vs. 
Railway Co. (97 Wis., 31), this language being used :— 

“From the delivery and acceptance of the bill of lading at 
the time the goods were delivered to defendant for shipment, 
the presumption arises that plaintiff assented to it. * * * 
The presumption is not conclusive, but mere ignorance of the 
contents of the bill of lading, arising from failure to read it or 
to make some reasonable effort to obtain information in that 
regard, in the absence of any evidence of fraud on the part of 
the defendant or of the use of any means to deter the shipper 
from fully understanding the contract, is not sufficient to over- 
come it.” 

Again the court, after saying, in effect, that ignorance is no 
defense to a contract where the making thereof springs from 
inexcusable neglect, used this language :— 

“The familiar rule applies that if a person makes a written 
contract with another, he takes upon himself the responsi- 
bility of acting intelligently, and exercising ordinary care to 
inform himself of its provisions. Failure to read the contract 
or to examine it, or, in case of inability to do so without as- 
sistance, to obtain such assistance if reasonably within reach, 
is negligence as a matter of law.” 

To the same effect are Herbst vs. Lowe, 65 Wis., 316; Ful- 
ler vs. Insurance Co., 36 Wis., 599; Bonneville vs. Assurance 
Co., 68 Wis., 298; Wilcox vs. Insurance Co., 85 Wis., 197; 
Coates & Sons vs. Buck, 98 Wis., 128. In this class of cases 
the question involved was, under what circumstances can a 
person by oral evidence, impeach a written contract? As 
shown in the Federal cases, the deceit of one person affecting 
the conduct of another in becoming a party to a written in- 
strument, must refer to the particular instrument in contro- 
versy, and to deceit in the transaction leading to the injured 
party’s signing or accepting the instrument. That applies in 
this case to the signing of the applications for insurance, but 
not to the acceptance and retention of the policies. 

Another of the authorities cited on this branch of the case 
is Gunther vs. Ulrich (82 Wis., 222), where a person purchased 
real estate on the faith of false representations, made at the 
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time of the purchase, respecting the location of the property. 
West vs. Wright (98 Ind., 335) is another case. There a person 
purchased land of another on the faith of false representa- 
tions made by such other as to the record title to the prop- 
erty. 

Strong language was used in deciding the case, condemning 
the transaction and stating the law along lines many times 
laid down by this court, but having no reference to such a situ- 
ation as that here presented, so far as relates to the accept- 
ance and retention of the policies, leaving out of view for the 
time being the question of whether anything occurred subse- 
quent to the making of the application to induce such 
acceptance and retention, reasonably calculated to deter 
the applicants from examining the policies: McKinnon 
vs. Vollmar, 75 Wis., 82; Lumber Co. vs. Mihills, 80 Wis., 
540; Porter vs. Beattie, 88 Wis., 22; Beetle vs. Anderson, 98 
Wis., 5; Hart vs. Moulton, 104 Wis., 349, 359. Counsel quotes, 
and recited it upon the oral argument with appropriate em- 
phasis, overlooking, as it seems, that it does not apply to the 
facts of this case,—leaving out of view for the moment, as be- 
fore said, the question of whether any circumstance occurred 
at the time of the delivery of the policies reasonably calcu- 
lated to mislead the persons insured,—this language from 
West vs. Wright, supra :— 

“T cannot, however, assent to extend the maxim caveat 
emptor so far as to hold that where a vendor of real estate, 
for the fraudulent purpose of making a sale, makes a positive 
representation of particular facts respecting the title, which 
he knows or has good reason to believe to be false, and which 
turn out to be false in fact, but which, if true, would make the 
title good, he cannot be held liable in an action for fraud, or 
the vendee can have no right to rescind, because he had it in 
his power to ascertain from the records the truth or falsehood 
of the representation and the true state of the title, but has 
neglected to do so, in reliance upon the truth of the vendor’s 
representation of the facts. There may be good prudential 
reasons why, when I am selling you a piece of land, or a mort- 
gage, you should not rely upon my statement of the facts of the 
title, but if I have made that statement for the fraudulent 
purpose of inducing you to purchase, and you have in good 
faith made the purchase in reliance upon its truth, instead of 
making the examination for yourself, it does not lie with me to 
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say to you, ‘It is true I lied to you, and for the purpose of de- 
frauding you, but you were guilty of negligence, of want of 
ordinary care, in believing that I told the truth; and because 
you trusted to my word, when you ought to have suspected 
me of falsehood, I am entitled to the fruits of my falsehood 
and cunning, and you are without remedy.’ ” 

It will be easily seen that the court held that there was no 
negligence on the part of the injured person in that case, be- 
cause he relied upon the positive representations made by the 
wrongdoer at the time the transaction was entered into. To 
make that apply to this case we must be able to point to some- 
thing said or done by the appellant at the time the policies 
were delivered, reasonably calculated to deter the persons re- 
ceiving the same from making any examination thereof. 
Prince vs. Overholser (75 Wis., 646) was referred to. There the 
rule of Mamlock vs. Fairbanks was expressly affirmed, the 
court saying, in effect, that to take the case out of the rule 
there must be fraud or mistake of such a nature that the de- 
fendant could not, with reasonable diligence, acquire knowl- 
edge thereof when put upon his inquiry. 

We should say in passing that we deem it to be elementary 
law, as held in Locke vs. Williamson, that when a person re- 
ceives an article pursuant to an order or contract therefor, he 
is put upon inquiry as to departures therein from the thing 
bargained for, which are open to ordinary observation, noth- 
ing occurring then to induce him to accept the article as satis- 
fying the order or contract without examining it. Such is the 
rule laid down in the Federal Court in the McMaster Cases in 
all stages of the litigation over the six policies involved in the 
transaction, with which the court had to deal. In all stages 
of the litigation up to and inclusive of the final disposition 
thereof by the Supreme Court of the United States, as we 
shall see hereafter, the rule we have stated was clearly recog- 
nized and applied. We might go on through substantially all 
the great array of cases cited by counsel to show that deceit 
practiced by the appellant’s agent in obtaining the applica- 
tions for insurance excused the applicants from making any 
examination of their policies when received, with the same 
result as with those to which we have referred. To do so 
would draw this opinion out to a very great length, which is 
what we desire to avoid. We will suspend on the question 
here discussed, believing that the law is fully established and 
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that we have clearly demonstrated it, that a person is negli- 
gent in receiving an article and accepting it without any ex- 
amination thereof, wholly relying on representations, whether 
fraudulent or not, made at or previous to the time when the 
article was contracted for or ordered. In this it should be un- 
derstood that the mere reception of the article does not imply 
acceptance thereof till the expiration of reasonable time for 
examination. hat is the rule of Locke vs. Williamson. 

It is earnestly contended by counsel for respondent that the 
former decision, holding that negligence on the part of the 
insured persons, in receiving and retaining the policies for a 
long time without objection, stands effectively in the way of 
respondent’s recovery, is wrong on principle: (1) Because 
negligence does not preclude relief by a person damaged by in- 
tentional wrongdoing; (2) Negligence of one does not accrue 
to the benefit of another to whom he owes no duty; (3) The 
court’s decision is out of harmony with the doctrine that a 
person cannot profit by his own wrong; (4) Nothing short of 
actual knowledge prevents relief till the right involved is ex- 
tinguished by the statute of limitations,—that reasonable 
means of knowledge, and negligence in not profiting by it, 
from which knowledge in fact is presumed, is not sufficient. 
We will briefly answer each of the propositions, though in do- 
ing so we must repeat, somewhat, what was formerly said. 

1. The conclusive answer to the first proposition is that it 
does not necessarily apply here, leaving out of view the ques- 
tion of whether anything occurred inducing belief as to the 
character of the policies at the time they were received, be- 
cause it relates only to when there is a concurrence of inten- 
tional wrongdoing and negligence producing the injury, not 
where inexcusable inadvertence actually intervenes between 
the wrong and the injury complained of, so as to stand as the 
real producing cause of such injury. 

2,3. The second proposition does not fit this case, because 
the inexcusable negligence of a person, in entering into or 
abiding by a business transaction with another guilty of de- 
ception, influencing such person’s conduct in the matter, is not 
held to be a direct defense to such person’s claim for redress, 
but to be evidence of acquiescence with knowledge of the 
facts, or in connection with injury to such other by delay in 
such person’s asserting his right to relief, if such assertion 
were successful, or in connection with some other efficient cir- 
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cumstance, to estop such person from doing anything incon- 
sistent therewith. Even a wrongdoer ‘has rights which the 
law respects. A person injuriously affected by ‘the wrong of 
another in a business transaction may himself be guilty of 
wrong in asserting his right to redress, so affecting the latter 
as to give him the right to use the doctrine of estoppel for his 
protection against 'the former’s claim. <A third answer is this: 
Inexcusable negligence of a person in his business transac- 
tions with another is not, as said in the former opinion, held 
to be a defense to the former’s claim for redress out of any 
favor found in the law for the latter, or defense, strictly so 
called, to such claim at all, in any other sense than that the 
law affords no redress under the circumstances, its policy be- 
ing only to aid those who use some reasonable degree of care 
to guard their own interests. All of such reasons, we appre- 
hend, will readily be recognized as elementary law. 

Answering more particularly counsel’s first proposition, a 
contract entered into by fraud on one side, or mistake through 
negligence on the other, is not absolutely void. While in one 
sense it is not the contract of the latter at all, because of his 
nonassent to its terms with knowledge of the facts, he may 
add the element of assent at any time, actually or construct- 
ively. Such a transaction is not then in a legal sense, abso- 
lutely void; it is only voidable: Weed vs. Page, 7 Wis., 503, 
512; Potter vs. Taggart, 54 Wis., 395, 400. When the essential 
element of assent is added, it gives effect to the transaction as 
a binding contract from the beginning, the same as if no de- 
ception had been practiced. The evidence of such assent may 
rest solely in inexcusable neglect of the injured person to do 
anything inconsistent with the validity of the contract. Then 
if such person fails to recover, such other does not, in the 
sense of the salutary doctrine which counsel invokes, profit by 
his own wrong, but by such person’s submission to the wrong. 
Or, if the other element ‘be added, of misleading the wrongdoer 
himself in the meantime, the recovery is defeated by such per- 
son’s own wrong, misleading the first wrongdoer to his preju- 
dice, upon principles of estoppel. Speaking of contracts 
voidable for fraud, it is said in Wald, Pol. Cont., p. 5389:— 

“Omission to repudiate within a reasonable time is evi- 
dence, and may be conclusive evidence of an election to affirm 
the contract; and this,” says the writer, “ is in truth the only 
effect of lapse of time,” by itself. 





1903. ] Bostwick vs. Mutual Life Ins. Co. me 


Again the writer says (page 541) :— 

“The party who made the misrepresentation in the first in- 
stance may have acted on the faith of the contract being valid 
in such ‘a manner that a subsequent rescission would work 
irreparable injury to him.” 

Keeping in mind that rescission, whether the object of a 
suit in equity or forming the basis of a rescission at law, is 
governed by equitable principles (Gates vs. Raymond, 106 
Wis., 657; Gay vs. D. M. Osborne & Co., 102 Wis., 641; Lud- 
ington vs. Patton, 111 Wis., 208), the application of this lan- 
guage from the opinion of Sir Barnes Peacock, in Lindsay 
Petroleum Co. vs. Hurd (L. R. 5, P. C. 221, 239) to the facts be- 
fore us is not difficult to see:— 

“Where it would be practically unjust to give a remedy, 
either because the party has, by his conduct, done that which 
might fairly be regarded as equivalent to a waiver of it, or 
where by his conduct ‘and neglect he ‘has, ‘though perhaps not 
waiving that remedy, yet put the other party in a situation in 
which it would not be reasonable to place him if the remedy 
were afterward to be asserted, ‘in either of these cases, lapse 
of time and delay are most material. * * * Two circum- 
stances, always important in such cases, are, the length of the 
delay and the nature of the acts done during the interval, 
which might affect either party and cause a balance of justice 
or injustice in taking the one course or the other, so far as re- 
lates to the remedy.” 

In Clough vs. Railway Co. (L. R. 7, Exch. 26, 35) Mellor, J., 
said in effect that if a person is induced to enter into a con- 
tract by fraud, he has his election to avoid it till he elects to 
aflirm it, and that lapse of time alone may constitute conclu- 
sive evidence of such election, with this exception, however :— 

“If the rights of innocent third persons intervene in the 
meantime, or if in consequence of the delay the position of the 
wrongdoer is affected, it will preclude him (the injured party) 
from exercising his right of rescission.” 

See also to the same effect, Oakes vs. Turquand, L. R. 2, H. 
L. 325; Houldsworth vs. City of Glasgow Bank, 5 App. Cas., 
317; Kerr, Fraud & M. (3d Ed.) by Williams, 10. 

Those principles apply with great force to this class of cases. 
The respondent had the full benefit of his insurance for nearly 
a year before he repudiated the transaction, and his assignees 
had the benefit of theirs for months before they acted in that 
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regard. The entire period covered by the first premium upon 
respondent’s policy had, before he refused to abide by such 
policy, nearly expired. No one would venture to claim that if 
he had died during such period of delay the company would 
not have been bound by the policy and his personal representa- 
tives would not have enforced it. During all that time the 
money paid by respondent for his policy formed a part of the 
fund relied upon by the other policyholders for their protec- 
tion, part of the assets of the company upon which all its op- 
erations were based. It was not guilty of any moral turpitude 
except by imputation. Its officers were not guilty of any 
wrongdoing whatever. They supposed, and had a right to sup- 
pose, for months. that the company’s soliciting agent acted 
honestly in obtaining the applications for the policies. They 
knew that the policies issued, received and retained were in 
strict accordance with the applications. They carried the risk 
assumed on their books as part of their liabilities, and the pre- 
miums paid, as before indicated, as part of their assets. All 
the policyholders of the company were interested in the fund 
of which the money sought to be recovered formed a part, and 
many of them, we may rightly assume, joined the company 
during the period of delay. 

Speaking more particularly in regard to the third reason we 
have given for condemning counsel’s second proposition, that 
the rule declared in the former opinion, that negligence may 
prevent a recovery in a case like this, is wrong on principle,— 
the rule following the maxim, “ The law assists the vigilant, 
not the careless,” “ Vigilantibus, et non dormientibus succu- 
rant jura,” is grounded on that wise policy in the law which at 
every turn of life casts upon all persons in severalty, who are 
of sound mind and mature years, the personal duty to exercise 
some reasonable degree of care for their own protection, en- 
forcing it, in some cases, solely by refusing to open the doors 
of judicial tribunals to those who deal heedless of their inter- 
ests, depending upon the courts to protect them from injuri- 
ous results, as that policy which in the end best protects indi- 
vidual members of society and at the same time guards against 
those responsibilities that can be better borne in an individual 
way, being unnecessarily or unreasonably, to any extent, cast 
upon the public at large. In that, as can readily be seen, the 
courts, while not excusing at all the iniquity of the wrongdoer, 
regarding the interests of society as a whole as well as indi- 
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vidual rights, place a reasonable limit upon the use of those 
instruments provided for administering justice between man 
and man. Litigants do not bear the burden of administering 
justice except in a very sinall degree. It is borne in the greater 
part by the public at large. Proper appreciation of that will 
enable one to easily and clearly see the wisdom of that policy 
which extends the benefit of courts of law in business matters, 
only to those who use common prudence to guard their own 
interests. One may consent, either actually or constructively, 
to be imposed upon, if he sees fit, in a business transaction, 
and the courts will not interfere. It is unfortunate that courts 
have sometimes been so swayed by apparent hardship in ap 
plying the rules we have stated to particular cases, as to use 
language in opinions leading to false notions both as to the 
reason of the law and its application,—language quite liable 
to mislead unless one is firmly grounded in the philosophy of 
the law so as not to be unduly disturbed by the rhetorical 
flights sometimes indulged in by judges, seemingly losing 
sight, for the moment, of a safe landing place. Evidence of 
such mental excursions is not hard to find in some of the quo- 
tations called to our attention by the learned counsel for re- 
spondent, which have, perhaps not unreasonably, produced 
conviction in counsel’s mind that 'the judgment appealed from 
is wholly right. The correct idea is expressed by a leading 
case in the Supreme Court of the United States, often cited 
and followed by this court, and cited by the learned counsel 
for respondent, substantially thus: Want of proper care on 
the part of the vendee of an article to protect himself from 
imposition takes from him all just claims for relief, whether 
his negligence is attributable to his indolence or credulity: 
Slaughter vs. Gerson, 13 Wall., 379. Clearly, the court used 
the term “ just claim ” solely as regards the right of the pur- 
chaser to invoke judicial power to save himself from loss, not 
with the idea that the moral wrong done by the vendor could 
be balanced by ‘his victim’s negligence. Obviously, there are 
many such wrongs for which the machinery of courts does not 
furnish a remedy. Perhaps the reason for the rule is as clearly 
stated in the early case of Moore vs. Turbeville (2 Bibb, 602, 5 
Am. Dece., 642), often cited by courts and text writers, as any- 
where :— 

“There are many instances in which a person may be guilty 


of a moral delinquency, without incurring a legal responsi- 
VoL. XXXII.-8. 
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bility; for legal obligations are necessarily more circum- 
scribed in their nature than moral duties. Fides servanda is 
indeed a rule of law, as well as of morality and will be rigor- 
ously enforced in favor of one who is chargeable with no culpa- 
ble negligence or inattention to his own interest. But to one 
so chargeable, the law will not afford relief. * * * The law 
does not deny its aid in such case, because it looks upon a want 
of candor and sincerity with indulgence, but because it will 
not encourage that indolence and inattention, which are no 
less pernicious to the interests of society. A diligent attention 
to our own concerns as well as good faith to others, is a vir- 
tue; and the law, while it recognizes the rules which tend to 
preserve the latter, at the same time is careful 'to guard the 
principles which prompt to the exercise of the former. With 
respect to points plainly within the reach of every man’s ob- 
servation and judgment, and where an ordinary attention 
would be sufficient to guard against imposition, the want of 
such attention is, to say the least, an inexcusable negligence. 
To one thus supinely inattentive to his own concerns, and 
improvidently and credulously confiding in the naked and in- 
terested assertions of another, the maxim, ‘ Vigilantibus et 
non dormientibus jura subveniunt,’ emphatically applies, and 
opposes an insuperable objection, to his obtaining the aid of 
the law.” 

The Supreme Court of Ohio, in Insurance Co. vs. Reed (33 
Ohio St., 283), speaking on the same subject and citing in sup- 
port a multitude of authorities, said that in matters of con- 
tract, if one negligently omits to guard his own interests, the 
law will not lend its help to aid him. Pages could be covered 
in citations to the same effect. 

4° Counsel for respondent further attacks the former deci- 
sion, standing firmly on the theory which the Circuit Court 
supposed ruled the case, that, conceding negligence may af- 
fect the right to recover in a case like this, it does not so op- 
erate in the absence of actual notice of the fraud; that if the 
wronged party is not thereafter negligent in electing what 
course he will pursue and informing the wrongdoer ‘thereof, 
the remedy for rescission in equity or for damages at law 
based on a previous rescission by the act of the party, will re- 
main open to such party. It will be observed that the trial 
court did not deal at all, in the findings, with whether the poli- 
cyholders were negligent in discovering the facts respecting 
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the fraud. Counsel’s contention was evidently adopted, that 
mere constructive notice, evidenced by negligence in not profit- 
ing by reasonable opportunity to discover the fraud, only sets 
running the statute of limitations: We confess there is some 
judicial support for that, contrary, however, to the great 
weight of authority, and to Mamlock vs. Fairbanks and au- 
thorities affirming that case in this court, as respondent’s 
counsel seem to appreciate. An earnest appeal to disregard 
the Mamlock Case is made, though it is nowhere pointed out 
that it has been directly discredited by this or any other court 
or text writer, and it is not and cannot be denied that it has 
been here many times affirmed in spirit if not in letter. We 
have not been able to discover in any of the authorities 
brought to our attention a satisfactory reason for departing 
from the established judicial policy of the State indicated in 
that case. No case in this court ‘has, in the decision thereof, 
directly or indirectly favored the doctrine that the right to re- 
scind a contract for fraud continues during the running of the 
statute of limitations regardless of constructive notice of the 
facts. Means of knowledge of the fraud, said the court in the 
Mamlock Case, is always a material question in determining 
the right of rescission, and that is within the principle of 
caveat emptor, citing as a “ principle so universally recognized 
by the authorities that it needs no further reference,” Kerr, 
Fraud & M. (101), to the effect that he who has under all the 
circumstances opportunity to discover the deceit, is charge- 
able with knowledge thereof to the same effect as if ‘he pos- 
sessed actual knowledge of the subject. That doctrine is laid 
down in 2 Pars., Cont. (pp. 781, 782) in these words: 

“If he rescinds on the ground of fraud, he must do it at once 
on discovering the fraud.” 

“Any delay, especially if it be injurious to ‘the other party, 
would be regarded as a waiver of his right.” 

“The mere lapse of time, if it be considerable, goes far to 
establish a waiver of this right; anid if it be connected with aun 
obvious ability on the part of the defrauded person to discover 
the fraud at a much earlier period, by the exercise of ordinary 
care and diligence. it would be almost conclusive.” 

In Erlanger vs. New Sombrero Phosphate Co. (3 App. Cas., 
1283) the language heretofore quoted from the judgment of 
the privy council in Lindsay Petroleum Co. vs. Hurd, was cited 
with approval, with remarks by Lord Blackburn, recognizing 
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that the deceived party may forfeit his right to rescind by fail- 
ing to make his claim in that regard with reasonable prompt- 
ness after “ he knows or may with reasonable diligence know 
that he has been defrauded:”’ Monc., Fraud & Misrep., 282. 

McCarty vs. Insurance Co. (74 Minn., 530) is cited by coun- 
sel as in direct conflict with Mamlock vs. Fairbanks. The 
court there treated the subject of negligence as evidence of 
waiver, and negligence as a defense, but not as involving the 
right to judicial remedies as affected by public policy. A clear 
distinction was pointed out between negligence of a person in 
not protecting himself from fraud perpetrated by another at 
the time of signing and delivering to such other an application 
for an insurance policy, and negligence in failing to discover 
obvious departures from the application when the policy is 
received, nothing occurring at the time to lull such person into 
security on the subject. The language used by the learned 
judge as to the last situation mentioned, wherein some dis- 
crimination is made between the rights of a person injured by 
the fraud of another, as against such other and as against 
third persons, leaving out of view the doctrine of estoppel, 
overlooked as it seems some elementary principles which we 
have mentioned, and is in direct conflict with the Federal 
cases to which we have referred and will hereafter more par- 
ticularly refer. It is significant that the subject was treated 
very briefly, no authorities being cited 'to support what was 
said. However, where the court, earlier in the case, discussed 
and disposed of the question of whether constructive notice of 
the fraud sets running the time within which the wronged 
party can rescind, constructive notice was recognized as 
effective as well as actual notice, and it was inferentially held 
that a statement of the rule not so recognizing the law to be 
is inaccurate. Here is the language used :— 

“The rule, as generally laid down in the books, is that the 
right of rescission accrues only after discovery of the fraud, 
and that delay is not imputable against the party defrauded, 
until he makes that discovery. But we have no doubt that 
there may be cases where the party is so grossly negligent in 
failing to use means of knowledge within his possession, which 
he was bound to avail himself of, that delay would be imput- 
able to him, even before the actually discovered the fraud. 
Hence perhaps a more accurate statement of the rule is that 
delay is not imputable to the party defrauded until he has 
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sufficient knowledge of the fraud to make the delay material, 
or such means of knowledge as he was bound to avail himself 
of.” 

Leake, Cont. (394), and Browne vs. McClintock (L. R. 6 H. L., 
456) were referred to, which amply support what was said. 
That which the learned judge said was perhaps the way to ac- 
curately state the rule was thus recognized by Mr. Justice 
Field to be the law, in Slaughter vs. Gerson (13 Wall., 383), to 
which we have before referred :— 

“A court of equity will not undertake, any more than a 
court of law, to relieve a party from the consequences of his 
own inattention and carelessness. Where 'the means of knowl- 
edge are at hand and equally available to both parties and 
the subject of purchase is alike open to their inspection, if the 
purchaser does not avail himself of these means and oppor- 
tunities. he will not be heard to say 'that he has been deceived 
by the vendor’s misrepresentations. If, having eyes, he will 
not see matters directly before him, where no concealment is 
made or attempted, he will not be entitled to favorable con- 
sideration when he complains that he has suffered from his 
own voluntary blindness, and been misled by over-confidence 
in the statement of another.” 

The exception mentioned,—which is found in all* careful 
statements of the law in these words: “ where no concealment 
is made or attempted ”"—we have heretofore shown, refers to 
concealment made or attempted by some act of the wrongdoer 
at the time, or efficiently reaching to the occasion, when the 
wronged party should exercise his senses, reasonably, to pro- 
tect his own interests. It will be seen that the law was so 
distinctly applied in 'the McMaster Cases to which we shall 
presently refer. We might go on re-enforcing the Mamlock 
Case by a large number of citations, though we confess that 
the inaccurate statement of the rule under discussion, recog- 
nized by Judge Mitchell, as before indicated, can be found 
many times in legal opinions where constructive knowledge 
was not material, and in some instances, probably, it formed 
the basis for erroneous decisions, and for misleading judicial 
declarations in others, some of which are found quoted in the 
brief of counsel for respondent, and were referred to by him 
with great emphasis upon the oral argument. It would seem 
that the confession by so learned a judicial writer as Judge 
Mitchell, that the statement of the law as to when time for 
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the rescission of a contract for fraud commences to run, as in 
the Mamlock Case, is probably the strictly accurate way to 
put the matter, and the other authorities to which we have 
referred, render any further vindication of such case unneces- 
sary. If, however, it needs further support, that will be found 
in our treatment of the next reason urged by counsel for re- 
spondent why our former decision is wrong. 

Leaving out of view what we formerly regarded as control- 
ling decisions of this court, the McMaster Cases in the Federal 
Court were cited as worthy of the highest regard in reaching a 
correct conclusion. It is now contended by respondent’s coun- 
sel, as we understand his argument, that, admitting the effect 
of the decisions in the Court of Appeals, those cases (30 C. C. 
A., 5382, and 40 C. C. A., 119), if in any event they could be con- 
sidered as voicing the doctrine of the Federal courts, are of no 
force because the last decision was reversed by the Supreme 
Court of the United States, it being ‘held, “ in substance, that 
knowledge of the contents of the policies was not ‘ legally im- 
putable’ to McMaster because of his failure to read them.” 
“ But,” says the learned counsel, “it is not necessary to multi- 
ply citations to show the error of the assumption that the doc- 
trine of constructive notice can be made available as a cover 
for fraud.” In that is a most striking indication of the misap- 
prehension in the mind of counsel of what we aimed to say, 
and in our view plaiply said in the former opinion, and a strik- 
ingly illegitimate characterization of the solemn decision of 
this court, which was based on what counsel admits to be the 
established doctrine if Mamlock vs. Fairbanks is to stand as 
the settled law. Constructive notice was not formerly held to 
be under any circumstances a * cover for fraud.” It was held 
to be evidence of assent, regardless of the fraud, or, if not 
such, of inexcusable negligence, waiving judicial remedies for 
fraud; and not upon mere assumption, but upon the authority 
of this court in previous decisions, and of most other courts. 

Here we may, as it seems, properly and beneficially digress 
to make some observations on aspects of the argument for and 
on rehearing. It is hardly legitimate, in endeavoring to per- 
suade the court to recede from a decision, admittedly right if a 
previous decision of the court of long standing is to be fol- 
lowed, to refer to the later decision as based on error of 
assumption, and to speak, as was done in the motion 
for reargument, of the former ‘decision as if it were 
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a personal affair, and of decisions in this and other 
courts, and the reasoning therein found, as mere “ wind 
of doctrine.” It is not understood here that the for- 
mer opinion was based on assumption, or upon anything 
but judicial authority, largely drawn from our own judicial 
history. It was a careful, considerate decision of the court, 
voiced by the writer, as its instrument, to whose lot it hap- 
pened to fall to perform that duty, and who performed it, 
keeping strictly within the limits decided upon. Courts are 
not infallible in fact, and never will be so long as the law must 
be administered by human agencies; but their judgments, 
based on judicial authority, are not properly referred to as 
based on “ error of assumption,” or mere “ wind of doctrine.” 
Nor are they the work of any particular member of the court, 
—not of the one upon whom may devolve, under the court 
rules, the duty of giving voice to the grounds for it in the opin- 
ion, any more than the others. The idea sometimes in the 
mind of counsel in viewing ‘a decision, that it is something 
other than that of the court, is erroneous, and is liable to 
stimulate inconsiderate action on the part of counsel, both in 
language and procedure. It gives to counsel the appearance 
of not appreciating the responsibility resting ‘there to decide 
controversies as to the best of our ability it is given us to de- 
cide, regardless of the effects and consequences upon parties 
or counsel in the particular litigation, necessary to enable 
them to view with complacence the final result, whatever it 
may be. In connection with these remarks, to the end that the 
beneficial purpose intended may not be misconceived, we wish 
to record the fact that we greatly appreciate the earnest, 
faithful devotion of the eminent counsel for respondent in this 
case to the interests he stood for in court, and entertain a high 
regard for his ability, industry and courage, which is manifest 
on his every appearance here, and for the aid which his labor 
has given us in arriving at a correct conclusion now. 
Returning to the McMaster Cases, we will say, and endeavor 
to demonstrate, that counsel is in error in his view that the 
Supreme Court, in reversing the decision of the Court of Ap- 
peals (40.C. C. A., 119) held that possession of a policy of insur- 
ance does not impute knowledge of its contents, in the absence 
of any deception practiced upon the possessor subsequent to 
his making the application therefor, reasonably calculated to 
deter him from examining such policy at the time of its re- 
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ceipt. The court, as it seems to us, held directly to the con- 
trary. We can best demonstrate the correctness of that view 
by giving a full history of the McMaster litigation as found in 
the Federal reports. Here is the history: Fred A. McMaster 
signed applications for six policies of life insurance in the New 
York Life Insurance Company, delivering them to such com- 
pany’s agent. After the applications were signed the agent, 
without the applicant’s knowledge or consent, wrote into 
them these words: “ Please date the policies same as applica- 
tions,” in order to further his own interests by obtaining 
credit for the work in the year in which such applications 
were made, helping to make up the necessary amount of insur- 
ance taken by him during such year to entitle him to a greater 
percentage upon ‘the business of such year, as ‘his compensa- 
tion for service than he would otherwise obtain. The policies 
were issued, dated as directed, making the annual premium 
payment December 12th in each year, when it otherwise would 
have been made December 18th in each year. As the applica- 
tions were when signed, the first payment would have covered 
thirteen months from the time the first premium was paid, 
which was December 26, 1893. By the unauthorized act of the 
agent, the life of the policies was cut down so they had but 
twelve months and seventeen days, after the actual delivery 
thereof, to run. McMaster failed to pay the premiums on his 
policies when due by their terms, December 12, 1894. He died 
December 18th, the day he supposed the payments were due. 
An action was brought by ‘his administrator to re-form the 
policies, advancing the due date of the annual premium from 
December 12th to December 18th of each year, in accordance 
with the applications as they were when signed. There was 
evidence that the policies were delivered ostensibly responsive 
to the applications, no evidence being produced of any com- 
munication at the time of such delivery to McMaster to deter 
him from examining the same. There was evidence to the ef- 
fect that the agent represented, when the applications were 
made, that the first payment of premium would cover a period 
of thirteen months. McMaster made no complaint at any time 
that the policies were not as agreed upon. He did not read 
them or know that they were not so drawn as to make the first 
payment carry the policies till December 18th the next year. 
~ The company’s collector called on him December 11th or 12th 
before he died, to whom he said he did not intend to keep up 
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the policies, but made no complaint whatever. The court 
held, on those facts, that if fraud was committed on McMaster, 
his keeping the policies as he did, without objecting when he 
had ample opportunity to know their contents and to reject 
them if he did not want them, since he was not deterred from 
doing so by anything said or done by the company after the 
applications were signed, was in law a waiver of the fraud, 
precluding any judicial relief therefor. The court said :— 

“ He could not have been deceived as to the terms or legal 
effect of these contracts, if he read them. It was his duty to 
read and know the contents of the policies when he accepted 
them. It is true that ‘the evidence is that he did not read 
them, but the legal effect of his acceptance is the same as if he 
had read them. He had the opportunity to read and learn 
their contents, and if he did not, it was his own gross negli- 
gence, and no act of the insurance company or its agent that 
concealed them and misled him as to their effect.” 

Taking up the question of whether the statement made by 
the agent when the applications were made, to the effect that 
the first payment would cover thirteen months, was sufficient 
to take the case out of the rule requiring a person, upon re- 
ceiving an article ostensibly upon fulfillment of an order or 
contract, to see obvious departures therein from the thing bar- 
gained for, the court held that nothing short of something said 
or done at the time of the delivery of the article, the applicant 
therefor then having ample opportunity to examine it as to 
defects therein, open to ordinary observation, throwing him 
off his guard and reasonably excusing him from making such 
examination, will excuse him from improving the opportunity 
for such examination; and if he does not intend to assent to 
keep the contract in satisfaction of his order, within a reason- 
able time thereafter, from notifying the party from whom he 
received such article that it will not be so accepted. This lan- 
guage on the subject was used, in addition to that just 
quoted :— 

“The statement of the agent fourteen days before the de- 
ceased received the policies that they would insure him for 
thirteen months from the payment of the first premiums was 
not a statement of an existing fact. It was not calculated to 
impose upon him, or to prevent him from reading his policies 
and learning for himself whether this promise had been kept 
or broken.” 
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To the quoted language in the whole the court cited many 
authorities, including cases decided by this court. The con- 
clusion reached was that neither a court of law nor of equity 
could afford the McMaster estate relief. The decision was in- 
ferentially approved by the Federal Supreme Court by its 
judgment refusing to issue ‘a writ of certiorari to review it: 
171 U. S., 687. Later, MeMaster’s administrator commenced 
an action to recover upon the policies in the Circuit Court for 
the Northern District of Iowa, and was defeated. The case 
was carried to the Circuit Court of Appeals for review, where 
the judgment was affirmed, the court following the decision 
in 30 C. C. A. (532), the evidence being substantially the same 
in both cases except in the latter it was made to appear that 
the agent personally delivered ‘the policies to McMaster, stat- 
ing then, in response to the latter’s inquiry as to whether they 
were as promised and would insure him for thirteen months 
for the first premium, that they were and would; and the pre- 
miums were paid upon such assurance being given. The court 
held that such circumstances, as a matter of law, were not 
sufficient to excuse McMaster for not knowing the terms of his 
policies and seasonably objecting to them if he did not care to 
accept them as satisfying what he bargained for. The judg- 
ment was carried for review to the Supreme Court, and was 
there reversed solely on the ground that the assurance to Mc- 
Master at the time of the delivery of the policies, rendered the 
question of whether his keeping them as he did, without ob- 
jecting, constituted an acceptance thereof as satisfying what 
was bargained for, one of fact for the jury. The general prin- 
ciples upon which the case was decided by the trial and Ap- 
pellate Courts were fully approved, but it was held that the 
false representations made at the time of the delivery of the 
policies had sufficient tendency to throw McMaster off his 
guard,—to lull him into security as to their being what he ex- 
pected,—to prevent the court from holding as matter of law 
that he was inexcusably negligent, precluding him from suc- 
cessfully invoking the aid of the court to redress the wrong 
committed by the company’s agent in its name. Speaking of 
the changed situation produced by giving proper significance 
to the circumstance mentioned, this language was used :— 

“We are unable to concur in the view that McMaster’s 
omission to read the policies when delivered ‘to him and pay- 
ment of the premiums made constituted such negligence as to 
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estop plaintiff from denying that McMaster by accepting the 
policies agreed that the insurance might be forfeited within 
thirteen months from December 12, 1893:” McMaster vs. In- 
surance Co., 183 U. S., 25. 

There is the rule clearly recognized that when a person re- 
ceives a policy of insurance in response to an application 
therefor, or as the result of a written application, or a written 
application and verbal communications between him and the 
agent of the company issuing the policy, unless some misrep- 
resentation or fraud is practiced upon him at the time of the 
delivery of the policy, furnishing some reasonable excuse for 
his not reading and knowing its provisions so far as they 
would, by such reading, be readily understood, it is such neg- 
ligence not to so read and know, that if he neglects to object 
to the policy within a reasonable time after receiving the 
same, the delay will estop him from obtaining judicial aid to 
remedy any injury he may suffer from the policy not being as 
agreed upon. That, as we have seen, is not because of any 
breach of duty on his part to the wrongdoer, but because of 
breach of duty to himself, or his assent to the contract. The 
idea of counsel for respondent that there can be no negligence 
in circumstances such as we have discussed which can help 
the wrongdoer because the injured party owes the wrongdoer 
no duty, grows out of failure to appreciate that negligence in 
a case like this does not, except when coupled with circum- 
stances effecting an estoppel, presuppose duty of the injured 
person to the wrongdoer, but as we have indicated, duty of 
such person to himself. 

All the reasons advanced for a different decision than that 
formerly announced as to the law of this case, which seem 
worthy of attention, have now been discussed. There remains 
to be considered the subject of whether we before correctly 
applied the law to the facts. At the threshold of that inquiry 
we meet the point made by appellan't’s counsel—not consid- 
ered on the former oceasion because unnecessary in view of 
other questions decided—that there is no evidence that Bost- 
wick placed himself in a position, before this action was com- 
menced, to give him a complete cause of action. That is, that 
he had not, before his suit was commenced, rescinded his 
policy. There is no controversy but that, promptly after he 
actually discovered the facts he complained of 'the fraud es- 
tablished in the case and made known to appellant his elec- 
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tion to disaffirm the policy. It does not appear that then, or 
at any subsequent time, he formally offered to return his 
policy, or that he made, before suit brought, a formal tender 
thereof to appellant. It is undisputed, however, that he in- 
sisted upon having his money back or a new policy; that he 
would not abide by the transaction as it stood; and that ap- 
pellant positively refused to make any change in the matter, 
and denied his right to rescind. Such denial was, in effect, 
found by the trial court and not excepted to. There is a find- 
ing that respondent offered to return his policy, which finding 
is excepted to. It is considered that the repeated demands by 
respondent for a return of his policy or for a new one in ac- 
cordance with his understanding of the application, carried 
with them, inferentially, a sufficient offer to surrender the 
policy to effect a complete rescission thereof, before suit was 
commenced, in view of appellant’s unqualified denial of re- 
spondent’s right. This court has several times so held under 
similar circumstances: Potter vs. Taggart, 54 Wis., 395; 
Herman vs. Gray, 79 Wis., 182. 

True, a cause of action at law to recover the consideration 
paid upon a contract void for fraud is not complete so that a 
suit may be maintained to enforce it until the transaction has 
been fully repudiated, the complaining party ‘having done all 
that in justice he ought to do, measured by settled laws on 
the subject, to restore the wrongdoer to his former position. 
The idea is that the existence of the cause of action itself de- 
pends upon the contract, binding till avoided, having been in 
fact avoided. Hence, in such a case as this the plaintiff must 


fail unless he is able to show that before he commenced the - 


same the contract relations between him and the defendant 
which were fatally tainted with fraud, had been wholly sev- 
ered so far as was reasonably within his power to accomplish 
it. We must not overlook the distinction between an action 
at law based on rescission for fraud,—an action where rescis- 
sion necessarily precedes the existence of the cause of action, 
—and an action in equity for rescission. In the former case 
rescission is effected by the act of the party injured. In the 
latter he seeks the aid of a court of equity to effect rescission. 
In the one case there must be an election to rescind, fully 
acted upon. That requires the complainant, before commenc- 
ing suit, to return or offer to return that which he received, or 
willingness and ability to return the same, and such conduct 
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on the part of the wrongdoer as to show that a formal offer or 
tender would have been wholly useless. In the other case 
there must be at least willingness and ability to restore the 
wrongdoer to his former position so far as justice requires, as 
a condition of the contract being set aside by the judgment of 
the court. These distinctions, which have been recently care- 
fully elucidated by this court (Ludington vs.-Patton, 111 Wis., 
208) need to be kept in mind. They have not always been, as 
indicated by the cases cited. We need not go further than 
Potter vs. Taggart, supra, to discover, in an action at law 
based on rescission, language wholly appropriate to an action 
in equity for rescission. In stating the conditions precedent 
to the bringing of the suit, it was said that the action was for 
rescission, and the rule in relation to the necessary conduct of 
the complainant to maintain such an action was somewhat 
confused with that requisite to an action in equity. That was 
intensified in Herman vs. Gray, supra. However, those cases 
may be considered as holding; and have generally, we think, 
been so considered, that there must be at least an uncondi- 
tional offer to restore the wrongdoer to his former position. be- 
fore suit brought, or the equivalent, such as a complete repu- 
diation of the fraudulent transaction, notice thereof to the 
wrongdoer, unconditional denial of the right of rescission on 
the latter’s part, his attitude being such as to render a formal 
offer to return to him whatt he parted with useless, and a wil- 
lingness and ability to make such return so far as justice re- 
quires, at the time of ‘the trial, enabling the court then to give 
back to him what the complainant could not because it would 
not be received. The facts of this case fully meet those re- 
quirements, so we hold that they effected a complete avoid- 
ance of the policy by respondent before 'the action was com- 
menced. His insistence, from the time he discovered the fraud 
down to the time of the commencement of the suit, upon a re- 
turn of his money or possession of such a policy as he bar- 
gained for, and the unqualified refusal of the appellant to do 
either one thing or the other, rendered a formal offer on the 
former’s part, to tender back his policy, a useless proceeding. 

Some other points are made by appellant, which are ren- 
dered immaterial by the conclusion we have reached. 

Now in applying the law to the facts, in view of what has 
been said each of the policyholders must be considered as hav- 
ing had knowledge of the fraud from the time when, by the 
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exercise of ordinary care, he might have had it. That time, as 
to Parker and Barrington, was substan'tially when they re- 
ceived their policies. As to each of them, as we have seen, 
there was no statement made, or circumstance which occurred 
after the making of the applications, reasonably excusing him 
for not examining his policy when it was received. Since, as 
to each of them, when he did make such examination, he easily 
and at once discovered the fraud that had been perpetrated 
upon him, we must assume that he ought to have had knowl- 
edge thereof very soon after his policy came to his hands. 
We have no finding by the trial court as to electing to rescind 
the policies within a reasonable time, except upon the theory 
that constructive knowledge of the fraud did not start the 
time therefor running. That left several months’ time out of 
view. We adhere to our former decision that upon the evi- 
dence Parker and Barrington are chargeable as a matter of 
law with knowledge of the fraud from the time they received 
their policies; that, as a matter of law, they waited thereafter 
an unreasonable length of time before electing to rescind the 
same. Therefore, as to the assigned claims, there can be no 
recovery. 

As to the Bostwick policy it is considered that the assur- 
ance contained in the letter accompanying it when it came in- 
to respondent’s hands, in effect that it was in accordance with 
the understanding which he supposed and had a right to sup- 
pose was written into the application, was reasonably calcu- 
lated to lull ‘him into security on the subject and cause him to 
lay the policy aside without examining it. It is useless here 
to discuss at length the particular wording of the letter con- 
taining such assurance. We have weighed it in every reason- 
able aspect in which it can, in our judgment, be viewed, result- 
ing in a conclusion—not without some misgivings, we confess, 
on the part of some of the members of the court as to its cor- 
rectness—that it was not as a matter of law entirely unrea- 
sonable for Bostwick, relying upon the letter which presum- 
ably he read, to lay the policy aside without reading it. True, 
the letter characterized the policy as a 5 per cent debenture 
contract, and Bostwick testified that such a policy of a par- 
ticular character was urged upon him by the agent at 'the time 
the application was taken, and that he then insisted that he 
would not take anything but a ten annual-payment life policy, 
indicating, in one view, that the two policies were at the time 





1903.) Bostwick vs, Mutual Life Ins. Co. 127 


of the application considered as entirely different. But it is 
also true, as we understand it, that a 5 per cent debenture 
policy might well be written on a ten annual-payment life 
plan. Therefore, the assurance contained in the letter, that 
the policy was in accordance with the application, might rea- 
sonably be said to convey the idea that it was a ten annual 
payment life contract with the 5 per cent debenture features 
which the agent so strongly recommended. In that view it is 
considered, not without some hesitation, we must say, that the 
circumstances characterizing the delivery of the policy are 
substantially the same as those in the McMaster Case, which 
were deemed of sufficient significance to stand effectively in 
the way of a conclusion that, as a matter of law, McMaster 
knew the contents of his policies from the time he received 
them. Guided by that decision we are constrained to hold 
that the assurance to Bostwick may be reasonably said to sat- 
isfy the principle, said in the Mamlock Case to be concomitant 
and necessary to be considered with the maxim, “ Vigilantibus 
et not dormientibus jura subveniunt,” and the rule of law 
based thereon, “ that the seller must not use any art or prac- 
tice any artifice, to conceal defects, or make any representa- 
tions, or do any act, to throw the purchaser off his guard, or 
to divert his eye, or to obscure his observation, or to prevent 
his use of any present means of information.” In that light 
we must hold that it does not appear as a matter of law that 
Bostwick was chargeable with knowledge of the fraud found 
to have been practiced upon him till he obtained actual knowl- 
edge thereof. That leaves the question of whether he ought 
to ‘have read his policy when he received it notwithstanding 
the assurance accompanying it, one of fact not covered by the 
findings. It must be solved before a complete disposition of 
this case can be made. In the McMaster Case, it will be re- 
membered, the farthest the court went was to hold that the 
question of whether the assurance given McMaster when his 
policy was delivered, was sufficient to render the question of 
whether he was inexcusably negligent, testing his conduct by 
what persons of ordinary care would generally do under the 
same or similar circumstances, in laying his policy away and 
not examining it, a jury question. The case was tried by a 
jury. Here the case was so triable, but was by consent tried 
by the court. In that situation this court does not direct the 
judgment to be rendered if the unsolved issues of fact might 
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go either way and it is doubtful which is proper, so that in at- 
tempting to decide them originally here injustice might be 
done: Brown vs. Griswold, 109 Wis., 275. If the time within 
which respondent was bound to make his election ‘to rescind 
the policy commenced to run from the time when he obtained 
actual knowledge of the fraud, the circumstances being such 
as not to charge him with constructive knowledge, then there 
should be a recovery as to his policy, as decided by the trial 
court. But if, on the other hand, it shall be found as a fact 
that, notwithstanding the language of the letter accompany- 
ing his policy, and all the evidence bearing on the question, he 
was inexcusably negligent in not looking at the paper when 
he received it or soon thereafter, and observing the evident 
departures therein from the one he intended to apply for, he 
is not entitled to recover. 

The judgment of the Circuit Court is reversed and the cause 
remanded with directions to decide the question of fact sug- 
gested as being yet unsolved, and to then render judgment in 
accordance with this opinion. 

Cassopay, C. J. 

I concur in the result of the decision in this case, except as 
to the Bostwick policy; and as to that I think the judgment 
should be affirmed. <As to that policy, the evidence, in my 
judgment, clearly brings the case within the well-established 
rule stated in a recent standard work, cited by plaintiff’s coun- 
sel, as follows: ‘ By the overwhelming weight of authority, 
ordinary prudence and diligence do not require a person to 
test the truth of representations made to him by another as 
of his own knowledge, and with the intention that they shall 
be acted upon, if the facts are peculiarly within the other 
party’s knowledge or means of knowledge, though they are 
not exclusively so, and though the party to whom the repre- 
sentations are made may have an opportunity of ascertaining 
the truth for himself:” 14 Am. & Eng. Enc. Law (2d Ed.), 120. 
The principle upon which the rule is based is sanctioned in 
cases cited in the opinion filed and the decision herein. It is 
cited merely as a concise summary of the law applicable to the 
Bostwick policy. Such evidence is, in my opinion, sufficient 
to sustain the judgment. The mere fact that the trial court 
did not specifically find upon the subject is no good ground for 
refusing to affirm the judgment so far as it relates to that 
policy: Wilkinson vs. Wilkinson, 59 Wiis., 560, and cases there 
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cited; Jones vs. Jones, 71 Wis., 520; Deitz vs. City of Neenah, 
91 Wis., 425, 426; Williamson vs. Reeves, 94. Wis., 666; Disch 
vs. Timm, 101 Wis., 189; In re Callahan, 102 Wis., 561. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


THIRD CIRCUIT. 


SCHMERTZ 
ve. 


UNITED STATES LIFE INS. CO. or N. Y.* 


The policy provided that it should take effect only on the payment of 
the first premium, and that failure to make payment of any subse- 
quent premium when due would render it void, except that after 
being in force for three full years extended insurance should be al- 
lowed. Also that after two years “if the premiums on this policy 
are duly paid as herein stipulated, the liability of the company un- 
der this policy shall not be disputed.” 

Held, That this does not mean that if the premiums are paid for two 
years the policy shall thereafter be indisputable for nonpayment of 
premium. Failure to pay the premium when due in any subsequent 
year will work a forfeiture. When a provision in a policy is sus- 
ceptible of two meanings, it must be construed, if possible, to har- 
monize with other provisions of the contract. 


An instruction that any course of action by the company leading the in- 
sured to believe that nonpayment of premium when due would be 
waived was properly refused where there was no evidence of such 
course of action. 


Where the company by notice and insistance warned the insured that 
his premium must be paid upon the date when due, under penalty 
of lapse, the granting of indulgences or days of grace regarding 
former payments is not reasonable ground to infer that prompt pay- 
ment will not be exacted, and estop the company from claiming a 
forfeiture for nonpayment. 


In error to the Circuit Court of the United States for the 
Western District of Pennsylvania. 


Before Acheson and Gray, C. JJ., and Bradford, D. J. 


D. T. Watson, for Plaintiff in Error. 
Wiius F. McCoor, for Defendant in Error. 


Braprorp, D. J. 
This case is before us on a writ of error to the Cireuit Court 
of the United States for the Western District of Pennsylvania. 


* Decision rendered, Sept. 24, 1902. 
Vo.. XXXII.—9. 
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Amelia E. Schmertz, the plaintiff in error, brought an action 
of assumpsit in the Court of Common Pleas No. 1 of Allegheny 
County, Pennsylvania, to recover against the United States 
Life Insurance Company in the City of New York, a corpora- 
tion of New York, the defendant in error, on two policies of 
life insurance, each for the sum of $10,000, issued ‘to her hus- 
band, Edmund ©. Schmertz, in the fall of 1896. After the fil- 
ing of the statement and affidavit of claim, and before further 
pleadings were had, the action was, on the application of the 
defendant, removed to the Circuit Court for the Western Dis- 
trict of Pennsylvania, and, thereafter coming to trial, judg- 
ment was by direction of the court entered for the defendant 
November 16, 1901. To reverse this judgment the present writ 
was taken. Each of the policies is in the same words, letters 
and figures as the other, save that one of them is numbered 
87,280 and the other 87,281, and, aside from the application 
therefor, is in the following form:— 


No. 87,280. Amount, $10,000. 
The 
United States 
Life Insurance Company 
In the City of New York. 
Copy of the application for this policy attached hereto. 
Age 41. Premium, $183.50. 


In consideration of the statements and agreements in the 
application for this policy on the life of Edmund C. 
Schmertz (hereinafter called the insured) which are made 
part of this contract; and in 


Further consideration of the payment of the annual pre- 
mium of one hundred and eighty-three dollars and fifty cents 
on or before the seventeenth day of September in every year 
during the continuance of this contract :— 


Does hereby promise to pay, at its office in New York 
City, to Amelia E. Schmertz (hereinafter called the assured) 
if living; if not living then to the executors, administrators 
or assigns of the insured, the sum of ten thousand dollars 
(less the balance of the year’s premium, if any, and any 
other indebtedness to the Company), within sixty days after 
receipt at its said office of satisfactory proofs, upon the com- 
pany’s blanks, of the death of the insured, within the period 
‘of ‘ten years ending on the 17th day of September, nineteen 
hundred and six at noon; upon the conditions and agree- 
ments on the back ‘hereof, which are made part of this con- 
tract. 
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In witness whereof, the said company has, by its president 
and secretary, signed this policy at its office in New York 
City, the seventeenth day of September, eighteen hundred 
and ninety-six. 


A. Wheelwright, Geo. H. Burford, 
Assistant Secretary. President. 


(Wife’s Continuable Term.) 
Edition 294—A. 
Checked by Examined by 
H. E. N. H. 
Conditions and agreements referred to in the within 
policy. 


1. All premiums are payable in New York City at the 
company’s office. This policy shall take effect only upon ac- 
tual payment of the first premium hereon, and delivery of 
this policy to the assured (during the lifetime and sound 
health of the insured), in exchange for the company’s receipt 
for said payment signed by the president, secretary, assist- 
ant secretary or actuary. Failure to make payment of any 
subsequent premium either to the company or to a duly au- 
thorized agent in exchange for receipt signed as above, or 
nonpayment of principal or interest on any note given in 
connection with this policy, when due, will render this con- 
tract null and void. Whenever this policy shall become nul] 
and void from any cause, all payments made hereunder shall 
become forfeited to the company, except that :— 

II. After being in force three full years, an extended in- 
surance shall be allowed, in accordance with the require- 
ments of chapter 690 of the Laws of 1892 of New York. 

III. In case of understatement of age, the amount pay- 
able shall be the insurance that the actual premium paid 
would have purchased at the true age of the insured. Any 
other breach of warranty or untrue or incomplete statement 
made in the application for this policy will render this con- 
tract null and void, provided that discovery of the same 
must be made and communicated to the insured or assured 
within two years from the date hereof. 

IV. Within two years from the date hereof, death by sui- 
cide; impairment of health by narcotics or stimulants; 
travel or residence within the torrid zone; engagements in 
blasting, mining or submarine labor; manufacturing, hand- 
ling or transporting inflammable or explosive substances; 
service upon any vessel or boat; or engagement in military 
or naval service in time of war; shall render this contract 
null and void. 

V. This company shall not take notice of any assignment 
of this policy, until a duplicate original of such assignment 
be delivered to it at its office in New York City. 
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VI. Options for renewal, or change of policy, without 
medical examination. 

(a) Upon written application and surrender of this policy, 
by the legal holder hereof, to the company, at its office in 
New York City, before the expiration of the term, this policy 
being in full force and effect, this insurance may be renewed 
upon the same plan, or upon any other plan then issued by 
the company, upon payment of the premium thereof corre- 
sponding to the then age of the insured. 

(b) At any time while this policy is in force, the legal 
holder hereof may change it to a policy of the same amount, 
upon any plan then issued by the company, by the payment 
of the premium rate called for thereby at the then age of 
the insured; or 

(c) To a policy of the same amount and date, and at the 
premium rate required therefor at the original age hereun- 
der, by payment of a sum equal to the difference in premi- 
ums, with interest at the rate of 4 per cent per annum com- 
pounded 

VII. The said company agrees, in case the life insured 
survive to the end of the specified period, if this policy be 
then in full force, to pay to the said Edmund C. Schmertz 
the dividend apportioned to this policy from its profits by 
said company. If desired, said dividend may be used in re- 
duction of future premiums under a renewal of this policy. 

VIII. After two years from the date hereof, if the premi- 
ums on this policy are duly paid as herein stipulated, the 
liability of the company under this policy shall not be dis- 
puted. 

C. P. Fraleigh, Geo. H. Burford, 
Secretary. President. 


Policy No. 87,280 was delivered to Edmund C. Schmertz, the 
insured, October 22, 1896, and policy No. 87,281 was delivered 
to him November 30, 1896. Schmertz paid the annual pre- 
mium on each policy for two years, and, while the payments 
were not, in point of time, made in those years as required by 
the express provisions of the policy, it is nevertheless con- 
ceded that the delay on his part in making them did not, un- 
der the circumstances disclosed in the case, render void or in 
any manner affect the validity of the policies or either of 
them. Schmertz died October 20, 1898; neither he nor any 
one for him having paid the third annual premium on either of 
the policies. Nor was such third annual premium paid by any 
one after the death of Schmertz. 

The first question raised by the assignments of error, and 
that on which much stress was laid by counsel on both sides, 
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is whether, the annual premiums for the first two years hav- 
ing been paid to and accepted by the insurance company, the 
omission to pay the annual premium on the policies for the 
third year avoided them. Under each policy Schmertz was in- 
sured “ upon the conditions and agreements on the back here- 
of, which are made part of this contract.” One of those con- 
ditions is as follows:— 

VIII. After two years from the date thereof, if the pre- 
miums on this policy are duly paid as herein stipulated, the 
liability of the company under this policy shall not be dis- 
puted. 

It is claimed on the part of the plaintiff in error tliat the 
words “if the premiums on this policy are duly paid as herein 
stipulated ” have reference solely to the period of two years 
next following the date of the policy, and that the effect of the 
condition is that, if annual premiums were duly paid by him 
for that period, the policy could not be ‘avoided by his failure 
to pay the third or any subsequent annual premium as stipu- 
lated in the policy. The policy on its face shows that a vital 
consideration for 'the contract of insurance was “the pay- 
ment of the annual premium of one hundred and eighty-three 
dollars and fifty cents on or before the seventeenth day of 
September in every year during the continuance of this con- 
tract.” The consideration of the contract was not in whole 
or in part any promise or undertaking on the part of the in- 
sured to pay such premium every year, but his actual payment 
thereof every year until his death or the termination of the 
period of ten years, whichever should first occur. The first 
condition in the policy is of controlling importance. It and 
the second condition are as follows:— 

I. All premiums are payable in New York City at the 
company’s office. This policy shall take effect only upon ac- 
tual payment of the first premium hereon, and delivery of 
this policy to the assured (during the lifetime and sound 
health of the insured), in exchange for the company’s receipt 
for said payment signed by the president, secretary, assist- 
ant secretary or actuary. Failure to make payment of any 
subsequent premiums either to the company or to a duly 
authorized agent in exchange for receipt signed as above, or 
nonpayment of principal or interest on any note given in 
connection with this policy, when due, will render this con- 
tract null and void. Whenever this policy shall become null 
and void from any cause, all payments made hereunder shall 
become forfeited to the company, except that:— 
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to be true, full and complete, and that this application and 

declaration shall, with the policy herein applied for, alone 

constitute the contract between me and the United States 

Life Insurance Company in the City of New York, &c. 

The third condition of the policy is as follows:— 

III. In case of understatement of age, the amount pay- 
able shall be the insurance that the actual premium paid 
would have purchased at the true age of the insured. Any 
other breach of warranty or untrue or incomplete statement 
made in the application for this policy will render this con- 
tract null and void, provided that discovery of the same 
must be made and communicated to the insured or assured 
within two years from the date hereof. 

The fourth condition renders the policy null and void in case 
of death by suicide within two years from the date thereof, 
&c. Reading the eighth condition in connection with the por- 
tion of the application above quoted, and the first, third and 
fourth conditions, it clearly was not the purpose of the eighth 
condition to preclude the insurance company from disputing 
its liability on the ground of the nonpayment of premiums as 
stipulated either after or before the expiration of two years 
from the date of the policy, but merely that the insurance com- 
pany, if premiums were duly paid as stipulated, should not be 
permitted, after the expiration of the above mentioned period 
of two years, to dispute its liability, except as otherwise pro- 
vided, on the ground of “ breach of warranty or untrue or in- 
complete statement” in the application, or breach of the 
fourth condition, or both. This conclusion accords with and is 
required by the express provisions of the policy as a whole and 
by the nature of such a contract. The prompt payment of pre- 
miums is of its essence, and failure to make such payment, if 
not expressly or impliedly waived by the insurer, is a breach 
of a condition subsequent, resulting, unless otherwise pro- 
vided, in the forfeiture of premiums paid and in the termina- 
tion of the contract: Insurance Co. vs. Statham, 93 U. 8., 24; 
Klein vs. Insurance Co., 104 U. S., 88; Thompson vs. Insurance 
Co., 104 U.8., 252. We are not unmindful of the rule requiring 
policies of insurance to be liberally construed in favor of the 
assured and the adoption of that one of 'two admissible con- 
structions which is less favorable to the insurer. But here 
there is no room we think for the construction of the eighth 
condition urged on the part of the plaintiff in error, and the 
first assignment, therefore, cannot be sustained. 
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II. After being in force three full years, an extended in- 
surance shall be allowed, in accordance with the require- 
ments of chapter 690 of the Laws of 1892 of New York. 

The exception contained in the second condition has no ap- 
plicability to this case, which, aside from any question of 
waiver, falls strictly within the express provisions of the first 
condition. That condition is in itself plain and unambiguous. 
There is no room on its face for more than one construction as 
to its effect. It renders the contract “null and void” for 
“failure to make payment of any subsequent premium” as 
therein required. The eighth condition, if construed as con- 
tended for on the part of the plaintiff in error, would be incon- 
sistent with and repugnant to the first condition. It would 
virtually strike out of that condition the words “any subse- 
quent premium” and substitute therefor “the second pre- 
mium;” it being provided that the “policy shall take effect 
only upon actual payment of the first premium,” etc. The 
eighth condition, read by itself, is capable of more than one 
construction. Standing alone, it might mean that, if the pre- 
miums are duly paid for a period of two years next following 
the date of the policy, liability thereunder of the insurance 
company shall not thereafter be disputed on account of the 
nonpayment of ‘a subsequent annual premium as stipulated or 
on any ground; or, on the other hand, that, if the premiums 
are duly paid for such period of two years, liability of the in- 
surance company under the policy shall not thereafter be dis- 
puted, save for nonpayment of a subsequent annual premium, 
as stipulated, or, in other words, the liability of the company 
under the policy shall not after the expiration of such period 
of two years be disputed so long as the annual premiums con- 
tinue to be paid as stipulated. Where a particular provision 
in a contract, when taken alone, is susceptible of two or more 
meanings, it should be examined in the light of the remaining 
provisions in order that its real significance and effect may be 
determined. The ambiguous provision should, if possible and 
reasonable, be so construed as not only to give it effect, but 
also to avoid repugnancy to, and harmonize it with, the other 
provisions, to the end that the contract may be operative in all 
its parts. The application for each policy contains, among 
other things, the following :— 


It is hereby declared and agreed: 1st. That all the state- 
ments and answers in this application are hereby warranted 
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Pittsburg, Pa., October 6, ’98. 

Mr. E. C. Schmertz, City :— 

Dear Sir—The premium on your two policies, amounting 
to $367, due September 17th, has not yet been paid. In or- 
der to save this from lapse the money should be in our office 
on or before October 17th. As this policy has only been 
paid two years, if this premium is not paid you will forfeit 
all rights under it. One more payment would make it non- 
forfeitable. Please give the matter attention. 

Yours very truly, W. M. Wood, 
Manager. 

The record shows that the above letter was received by the 
insured, and there is no evidence that it was not received in 
due course of mail. In the absence of such evidence it may be 
presumed that it was so received not later than the day next 
following its date. It also appears from the uncontradicted 
evidence that Joseph 8. French, an agent of the insurance 
company, under Wood, saw the insured in Pittsburg October 
8, 1898, and told him that his premium was due, that he “ was 
on grace at the time” and that ‘he had better attend to the 
matter at once. French subsequently and prior to October 
17, 1898, the limit of the extension of time for the payment of 
the third annual premium on the policies, urged the insured 
promptly to make payment thereof. The insured, however, 
failed to do so and died October 20, 1898, as before stated. 
There is absolutely no evidence that the insurance company 
extended the time for the payment of the premiums in 1898 
beyond October 17th. The company, on the contrary, fully 
notified the insured and insisted that the premiums must be 
paid by that time to avoid a forfeiture. 

It is well settled that forfeiture under a clause in a policy 
of life insurance, providing for it in case of nonpayment of pre- 
miums at maturity and declaring want of authority in agents 
of the insurer to receive payment ‘thereafter or to waive for- 
feitures, may be waived by the insurer either expressly or by 
implication; and is impliedly waived ‘where the conduct of the 
insurer in dealing with the insured and others similarly situ- 
ated has been such as reasonably 'to induce a belief on the part 
of the insured that, if the premium be not paid by the stipu- 
lated date, a forfeiture will not be enforced, if payment be 
made within a reasonable period thereafter: Insurance Co. 
vs. Doster, 106 U. S., 30. But it is equally true that the mere 
granting of indulgence to the assured beyond the time stipu- 





136 Insurance Law Journal. [ Feb., 


The second assignment alleges error on the part of the court 
below in refusing to charge the jury as follows:— 

“That forfeitures are not favored in the law, and that any 
agreement, declaration or course of action on the part of an 
insurance company which leads the party insured honestly to 
believe that by conforming thereto a forfeiture of his policy or 
policies would not be incurred, followed by due conformity on 
his part, will operate to estop the company from insisting 
upon the forfeiture, though it might be claimed under the ex- 
press letter of the contract; the company is, under such cir- 
cumstances, estopped from enforcing the forfeiture. And if 
the jury find from the evidence in this case of the whole course 
of business between the defendant company and the insured 
from the commencement to the close, that the insured, as a 
prudent man, had reasonable ground to believe, and did be- 
lieve, that the defendant company would not require him to 
pay the premiums maturing on October 17, 1898, promptly on 
or before that day, but that it would be willing to take his 
money or notes in payment of said premiums within a reason- 
able time after said day, without regard 'to the condition of 
his health, then the failure of the insured to pay said premi- 
ums prior to his death October 20, 1898, was not a valid ground 
of forfeiture of said policies, and the plaintiff is entitled to re- 
cover.” 

If there was no evidence in the case tending to support such 
an instruction, there was no error in refusing to give it to the 
jury. Was there any such evidence? It appears, without con- 
tradiction, that the insurance company, through its manager, 
early in September, 1898, mailed to the insured notice in 
printed form informing him of the day, September 17, 1898, on 
which the third annual premium on each of the two policies 
would fall due, and its amount. Each notice contained among 
other things, the following :— 

Payment may be made to the undersigned on that day, or 
within the one month’s grace allowed (provided the policy 
be then in force), in exchange for the company’s official re- 
ceipt, which is held at this office. 

Respectfully, W. M. Wood, 
Manager. 


Afterward the insurance company, through its manager, 
sent, October 6, 1898, the following written communication to 
the insured :— 
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lated in the policy for payment of the premium in one year 
does not bind the insurer to grant a similar indulgence in a 
subsequent year. In Thompson vs. Insurance Co. (104 U. S., 
252) Mr. Justice Bradley in delivering the opinion of the court, 
spoke of granting indulgence or days of grace for payment of 
premiums as follows :— 

“This was a mere matter of voluntary indulgence on the 
part of the company, or, as the plaintiff herself calls it, an act 
of ‘leniency.’ It cannot be justly construed as a permanent 
waiver of the clause of foreiture, or as implying any agreement 
to waive it, or to continue the same indulgence for the time to 
come. As long as the assured continued in good health, it is 
not surprising, and should not be drawn to the company’s 
prejudice, that they were willing to accept the premium after 
maturity, and waive the forfeiture which they might have in- 
sisted upon. This was for the mutual benefit of themselves 
and the assured, at the time; and in each instance in which it 
happened it had respect only to that particular instance, with- 
out involving any waiver of the terms of the contract in refer- 
ence to their future conduct. The assured had no right, with- 
out some agreement to that effect, to rest on such voluntary 
indulgence shown on one occasion, or on a number of occa- 
sions, as a ground for claiming it on all occasions. If it were 
otherwise, an insurance company could never waive a forfeit- 
ure on occasion of a particular lapse without endangering its 
right to enforce it on occasion of a subsequent lapse. Such a 
consequence would be injurious to them and injurious to the 
public. * * * It is always open for the insured to show a 
waiver of the condition, or a course of conduct on the part of 
the insurer which gave him just and reasonable ground to in- 
fer that a forfeiture would not be exacted. But it must be a 
just and reasonable ground, one on which the assured has a 
right to rely.” 

In the case before us the granting by the insurance company 
prior to 1898 of indulgence or days of grace for payment of the 
premiums on the policies in suit, as shown by the evidence, 
could not possibly, as against the notice and insistence of the 
company that the third annual premium must be paid by Oc- 
tober 17, 1898, have given the insured, assured, or any other 
person “ just and reasonable ground to infer that a forfeiture 
would not be exacted ” in case of nonpayment by the day last 
named. There was no evidence to go to the jury to establish a 
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waiver beyond that day. In view of the conclusions reached 
it is unnecessary to consider the other assignements of error. 

The judgment of the court below is affirmed, with costs to 
the defendant in error. 


SUPREME COURT OF WISCONSIN. 


WOLF 
v8. 


THERESA VILLAGE MUT. FIRE INS. CO.* 


Where the complaint alleged title and the answer did not deny it, the 
admission of parol evidence sustaining such title was not prejudicial 
to defendant. 


The interest of a mortgagor before foreclosure is that of sole and uncon- 
ditional ownership. 


A statute intended for the protection of bona fide subsequent purchasers 
provided that a conveyance absolute in form, but accompanied by 
an instrument making it defeasible should not be defeasible against 
any party not having notice unless recorded. 


Held, That such an instrument, though unrecorded, is admissible against 
an insurer to show the deed was in fact a mortgage. 


Held, That a warranty deed with a separate agreement to reconvey on 
payment of a certain sum is in effect a mortgage which is not a 
change of title or possession within the policy. 


Appeal from Circuit Court, Waukesha County. Action by 
M. J. Wolf against the Theresa Village Mutual Fire Insurance 
Company. From a judgment for plaintiff, deferidant appeals. 


Statement of facts by Cassopay, C. J. 

This is an action to recover $1,000, with interest thereon 
from February 20, 1901, alleged to be due under the terms of a 
fire insurance policy issued by the defendant to the plaintiff 
February 27, 1900, on certain property belonging to the plain- 
tiff and therein described, and then occupied by one A. M. 
Swift, as tenant of the plaintiff. The policy covered the risk 
for one year from March 1, 1900, to March 1, 1901, and the 
amount of the loss was therein made payable sixty days after 
proof of loss by fire, as prescribed in the policy. The property 
was destroyed by fire November 5, 1900, and proofs of loss 
were made December 21, 1900. The defendant answered to 
"*Decision rendered Oct.21,102 22 
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the effect that by the terms of the policy it was provided, 
among other things, 
That this entire policy shall be void if * * * the interest 
of the insured be other than unconditional and sole owner- 
ship, * * *  orif any change other than by death of the 
insured take place in the interest, title, or possession of the 
subject of insurance (except change of occupants without in- 
crease of hazard), whether by legal judgment or process or 
by voluntary act of the insured, or otherwise; 
That, in violation of such terms of the policy, the plaintiff and 
wife did on June 28, 1900, make and execute a good and suffi- 
cient warranty deed of the premises insured, wherein the same 
were conveyed to the Jos. Schlitz Brewing Company. The facts 
being undisputed, a jury was waived, and at the close of the 
trial the court found, as matters of fact, in effect, the facts as 
stated, and also that the property was of the value of $3,500; 
that at the time the property was destroyed the plaintiff was 
the owner of the premises, and that the same was owned, oc- 
cupied, and located ‘as stated and as specified in the policy; 
that the plaintiff had duly performed all the conditions re- 
quired by ‘him to be performed by the terms of the policy; that 
the building was totally destroyed by the fire; and that the 
loss sustained by the plaintiff under the policy was $1,000, and 
tha't the same became payable February 20, 1901. And as con- 
clusions of law the court found that the deed executed by the 
plaintiff to the Jos. Schlitz Brewing Company was a mortgage, 
and did not invalidate the policy; that the plaintiff was enti- 
tled to judgment against the defendant for $1,000 and interest 
from February 20, 1901, together with costs and disbursements 
of 'this action. From the judgment entered thereon accord- 
ingly the defendant brings this appeal. 


Lamorevx & Hustine, fur Appellant. 
G. Hotmes Dausner (Geo. H. Noyes of counsel), for Respondent. 


Cassopay, C. J. (after stating the facts). 

As indicated, the facts being undisputed, the case was, by 
stipulation of the parties in open court, withdrawn from the 
jury, and submitted to and tried by the court. This being so, 
errors in the admission of evidence, if any, are immaterial, if 
the evidence, properly admitted, support the findings: Dumke 
vs. Puhlman, 62 Wis., 18; Manufacturing Co. vs. Laus, 62 Wis., 
635; Frisk vs. Reigelman, 75 Wis., 499. It is claimed that the 
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plaintiff was improperly allowed to prove by parol evidence 
that he owned the property insured, and was in possession by 
his tenant at the time of making the contract of insurance. 
But his title at that time does not seem to have beenin dispute. 
The complaint alleges, and the policy provides, in effect, that 
February 27, 1900, the defendant insured the plaintiff to the 
amount stated against loss or damage by fire to the property 
described, then and since owned by the plaintiff, and then in 
the possession of A. M. Swift, as lessee of the plaintiff. The 
answer expressly admits that the defendant insured the prop- 
erty mentioned in the complaint, but fails to deny that the 
plaintiff had such title at the time of making of the contract 
of insurance. This being so, the fact that the plaintiff was in 
such possession of the premises at the time of making the con- 
tract of insurance would seem to be sufficient. The policy pro- 
vided that the “ loss or damage, if any, under this policy, shall 
be paid to mortgagees, Schlitz Brewing Company and Van 
Dyke or trustee, as interest may appear.” The first clause of 
the provision of the policy quoted in the statement of facts is 

That this entire policy shall be void if * * * the interest 

of the insured be other than unconditional and sole owner- 

ship. 

This court held several years ago that where the insured 
was in possession of land under a contract for its purchase, 
upon which he had made part payment and was not in default, 
his interest in the property was “the entire, unconditional, 
and sole ownership:” Johannes vs. Fire Office, 70 Wis., 196. 
To the same effect, Vankirk vs. Insurance Co., 79 Wis., 627; 
Carey vs. Insurance Co., 92 Wis., 538; Davis vs. Furniture Co., 
102 Wis., 394. We must hold that at the time of making the 
contract of insurance the plaintiff was the unconditional and 
sole owner of the property, within the meaning of the policy. 

2. The more serious question is whether the policy was for- 
feited by reason of a violation of the other clause of the pro- 
vision of the policy quoted, to the effect that the entire policy 
should be void “if any change” should take place “in the in- 
terest, title, or possession ” of the property, “ whether by legal 
judgment or process or by voluntary act of the insured or oth- 
erwise.” ‘The answer denies “ that the plaintiff owned or had 
any interest in the buildings or premises mentioned in said 
complaint at the time of the happening of said loss.” That is 
the particular question litigated upon the trial. The motion 
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for a nonsuit was based upon a supposed change “ in the inter- 
est, title, or possession ” of the property after the making of 
the contract of insurance, and before the fire. The defendant 
proved, and the court found, and it is undisputed, that June 
28, 1900, some four months prior to the fire, the plaintiff and 
his wife executed and delivered to the Jos. Schlitz Brewing 
Company a conveyance of the premises in the form of a war- 
ranty deed, which was recorded July 9, 1900. The trial court 
found that the deed was so given “‘as security on an open ac- 
count.” It is undisputed that the deed was so given as secur- 
ity, and that at the time of its delivery the Jos. Schlitz Brew- 
ing Company gave back to the plaintiff a writing, of which the 
following is a copy, omitting the description and signatures :— 
We hereby acknowledge the receipt of the warranty deed 
of * * *, which we are to hold as collateral security to 
guarantee the payment of an account of M. J. Wolf, and we 
agree to deed back this property upon said M. J. Wolf meet- 
ing all his obligations to us. 

It also appears from the evidence that between the time of 
the delivery of the deed and the fire the running account was 
constantly changing, the lowest amount at any time being 
$1,182.78, and the ‘highest amount being $1,839.45. The trial 
court held, as a conclusion of law, that the deed from the 
plaintiff to the Joseph Schlitz Brewing Company “ was a mort- 
gage, and did not invalidate ” the policy. The defendant con- 
tends that the written agreement of the Brewing Company to 
hold the deed “ as collateral security ” for “ the payment of an 
account ” of the plaintiff and “to deed back ” the property to 
the plaintiff upon his payment of his account, not being re- 
corded, was improperly received in evidence, and therefore 
should not be considered as supporting the findings. In sup- 
port of such contention, counsel rely upon section 2243 of the 
Revised Statutes of 1898. That section is contained in the 
chapter entitled “Of Alienation by Deed, and the Proof and 
Recording of Instruments Affecting Title to Land.” It was 
manifestly intended to protect subsequent bona fide purchas- 
ers of real estate for value, as prescribed in the two sections of 
the statute immediately preceding, against such unrecorded 
defeasance. In construing a statute, regard is to be had to the 
purpose of the enactment: Harrington vs. Smith, 28 Wis., 43; 
Wisconsin Industrial School for Girls vs. Clark Co., 103 Wis., 
651. The defendant was not a purchaser of the premises in- 
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sured in any sense. If the conveyance avoided the policy, it 
must be by virtue of a change “in the interest, title, or pos- 
session of the” property insured, in violation of the forfeiture 
clause in the policy. The giving of the deed and taking back 
the defeasance was nothing more or less than a mortgage. 
Did the mere giving of the mortgage constitute such change? 
This court held several years ago that an execution sale of real 
estate is in itself no ground of forfeiture under the condition 
in a policy which provides for ‘the immediate termination of 
the risk, “if the property be sold or transferred, or any aliena- 
tion or change take place in the title or possession, whether by 
legal process or judicial decree, or voluntary transfer or con- 
veyance:” Hammel vs. Insurance Co., 54 Wis., 72. So it has 
frequently been held that a mortgage upon real estate does 
not constitute a change in the title or possession of the premi- 
ses, within the meaning of such a clause in the policy: Insur- 
ance Co. vs. Spankneble, 52 Ill., 53; Insurance Co. vs. Walsh, 54 
Ill., 164; Insurance Co. vs. Gibe, 162 Ill., 251; Nease vs. Insur- 
ance Co., 32 W. Va., 283; Barry vs. Insurance Co., 110 N. Y., 1; 
Bank of Glasco vs. Springfield Fire & Marine Ins. Co., 5 Kan. 
App., 388. But it is contended that, although the mortgage 
did not operate to change the title or possession, nevertheless 
that it did operate to change “ the interest ” of the plaintiff in 
the property. At first blush there would seem to be some 
plausibility in the contention. But it is to be remembered that 
in this and most of the States a mortgage is a mere lien or se 
curity: Slaughter vs. Bernards, 97 Wis., 184; Cumps vs. Kiyo, 
104 Wis., 656. In this last case the mortgage consisted of a 
deed absolute in form with a defeasance back, as here. We 
are not aware that the precise question here presented has 
been determined in this court. In Ohio, under a clause in the 
policy substantially like the one in question, it was held that 
the giving of a mortgage did not avoid the policy, and that 
“the words ‘'title’ or ‘ possession,’ as here used, mean an ac- 
tual change in law and equity, and the word ‘interest ’ means 
a change in the insurable interest of the owner of ‘the prop- 
erty, neither of which is affected by the execution of a mort- 
gage:” Fire Office vs. Clark, 53 Ohio St., 414. In that case, as 
here, the mortgage was in the form of a deed absolute, with a 
defeasance. So it has been held in Texas that “the execution 
of a mortgage on the real estate on which the building insured 
is situated is not a change of interest within the meaning of 
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the condition in a policy declaring the policy forfeited ‘if any 
change other than the death of the insured take place in the 
interest, title, or possession of the subject of the insurance: ” 
Lampasas Hotel & Park Co. vs. Phoenix Ins. Co. (Tex. Civ. 
App.), 38 8. W., 361; Same vs. Home Ins. Co., 17 Tex. Civ. App., 
615. It will be observed that the language of the forfeiture 
clause in the policy in that case was the same as in this. The 
same is true of the case of Peck vs. Insurance Co. (16 Utah, 
121), where the deed was absolute in form, but given to secure 
the payment of a debt. We must hold that the giving of the - 
mortgage did not operate to change the “interest, title, or 
possession ” in the property insured, within the meaning of the 
policy. 
The judgment of the Circuit Court is affirmed. 


SUPREME COURT OF WISCONSIN. 


STOLL 
v8. 


MUTUAL BEN. LIFE INS. CO.* 


The insured, under a life policy for $5,000, assigned it to a bank as col- 
lateral security for $1,000. Afterward he executed an instrument 
for “ value received,” changing the beneficiary named in the policy 
so that it should be payable in sums of $1,000 each to his mother 
and two sisters, and directing payment to them as if originally 
named. The paper was delivered to his attorney and forwarded to 
the company, which acknowledged its receipt as an “ assignment,” 
and called attention to the undisposed portion. Thereupon another 
paper was executed by him, under seal, reciting that he was the 
legal holder of the policy; that the parties named were beneficiaries, 
and the bank an assignee, and making his two sons beneficiaries of 
the balance, and directing payment to them of that balance. This 
paper was unknown to the company until his death. On the same 
day he made a will disposing of the proceeds as in the last-mentioned 
paper. 

Held, That the first paper was an assignment of the interests stated to 
the three beneficiaries named. 

Held, That the second paper was not an assignment to the sons, who 
were minors, but a mere designation of them as beneficiaries, which 
was subject to change by will. It was never accepted by the com- 
pany. 

Held, That under the will the executor was entitled to receive the bal- 
ance of which the minor sons were beneficiaries, and where such 


* Decision rendered, Nov. 11, 1902. 
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balance had been paid to such executor as guardian of the minors, 
he was entitled to recover again from the company as executor. 
His reception of the money as guardian did not estop him from re- 
covery as executor. 


Appeal from Circuit Court, Eau Claire County. Action by 
R. O. Stoll, as executor of the estate of John Pearl, deceased, 
against the Mutual Benefit Life Insurance Company. From a 
judgment in favor of defendant, plaintiff appeals. Reversed. 

Action on a $5,000 policy of life insurance issued to John 
Pearl, payable by its terms, upon his death, to his executors, 
administrators or assigns. A short time before his death he 
assigned the policy to the Chippewa Valley Bank to secure 
the payment of his obligations aggregating $1,100 and inter- 
est. Later he made instruments in duplicate under seal, deliv- 
ering the papers to an attorney in the presence of some, at 
least, of those beneficially interested in the transaction, in- 
structing such attorney to do whatever was necessary to ren- 
der such instruments effective, wherein it was recited that he 
was the legal holder of the policy and that, “for value re- 
ceived,” the beneficiary named in the policy was changed so 
that the policy would be payable, $1,000 to Margaret Pearl, his 
mother, $1,000 to Mary Pearl, his sister, and $1,000 to Kate 
Pearl, his sister, and for value received he directed the insur- 
ance company to pay such policy accordingly, the same in all 
respects as if such persons were originally named in the policy. 
The attorney to whom such papers were delivered sent the 
same to the insurance company. Receipt thereof was acknowl- 
edged by the company, referring to the papers as an assign- 
ment and calling attention to the fact that no provision was 
made for a disposition of the assigned fund in case any or all 
of the assignees should die before receiving the money. There- 
after Mr. Pearl made another paper under seal, delivering the 
same to the attorney as before, reciting therein that he was 
the legal holder of the policy; that Margaret Pearl, Mary 
Pearl and Kate Pearl were beneficiaries therein to the amount 
of $1,000 each, and that the Chippewa Valley Bank was as- 
signee of the policy as collateral security for the payment of 
certain obligations, and directing payment of the policy ac- 
cordingly and the payment of any balance that might be left 
to his sons John and Philip Pearl. This last paper was entirely 
unknown to the insurance company till after Mr. Pearl’s death. 


On the same day such paper was made Mr. Pearl made a will 
Vou, XXXII.—10. 
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in terms giving the fund to be derived from the insurance 
policy to his mother, sisters and sons, as in such last paper. A 
few days after the execution of the will Mr. Pearl died. R. O. 
Stoll, the appellant, was named executor of the will and was 
duly appointed such by the proper county court. He was also 
appointed guardian of Mr. Pearl’s two sons, who were minors. 
Due proof of death was filed with the insurance company and 
the policy was fully paid, the claim of the Chippewa Valley 
Bank being first recognized, then the claims of Mr. Pearl’s 
mother and sisters, leaving a balance of $896.61, which was 
paid to Mr. Stoll as guardian of the children. Later Mr. Stoll, 
as executor, made a claim against the company for the full 
amount of the policy, and instituted this action to enforce it. 
The company answered, among other things, that Mr. Pearl in 
his lifetime assigned the entire fund to be derived from the 
policy as indicated in the papers to which we have referred; 
that due notice of such assignments was given to the company 
so as to render them effective; and that the entire fund was 
paid accordingly without any notice of any adverse claim, $1,- 
125 being paid to the Chippewa Valley: Bank, $1,000 to Mar- 
garet Pearl, $1,000 to Mary Pearl, $1,000 to Kate Pearl, and 
the balance to R. O. Stoll as guardian of John and Philip Pearl. 

The facts above related appearing to the court undisputed, 
on motion a verdict was directed for defendant, and judgment 
was rendered accordingly. 


L. A. Doourrriz, for Appellant. 
Winker, Fianvers, Suita, Borrum & Viras, for Respondent. 


MarsuaLt, J. (after stating the facts). 

Was the paper of October 30, 1900, intended as a mere desig- 
nation of beneficiaries, revocable regardless of their attitude 
in the matter, under the rule of law in this State that, subject 
to the terms of the insurance contract, the owner thereof may, 
as regards mere beneficiaries, change them or dispose of the 
policy by will? Foster vs. Gile, 50 Wis., 603, 7 N. W., 555, 8 
N. W., 217; In re Breitung’s Estate, 78 Wis., 33, 46 N. W., 891, 
47 N. W., 17; Strike vs. Insurance Co., 95 Wis., 583, 70 N. W., 
819. Counsel for appellant contend for the affirmative of that, 
conceding, if the paper and what occurred in regard thereto 
operated to assign the policy to the extent of $3,000, appel- 
lant’s right in any event is limited to the $896.61, which sum 
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he now claims was improperly paid to him as guardian. The 
following are the significant portions of the paper:— 

“JT, John Pearl, of the city of Eau Claire, being the person 
insured under policy number 160,320, for five thousand dollars 
($5,000.00) in the Mutual Benefit Insurance Company of the city 
of Newark, N. J., and being the legal holder of said policy, 
* * * for value received, do hereby change the beneficiary 
in said policy and do hereby make said policy payable as fol- 
lows :— 

“To Margaret Pearl, my mother, * *.* one thousand 
dollars ($1,000). 

“To Mary Pearl, my sister, * * * one thousand dol- 
lars ($1,000). 

“To Kate Pearl, my sister, * * * one thousand dollars 
($1,000). 

“And I do hereby, for value received, direct that said insur- 
ance company pay out of the money on said policy to the said 
beneficiaries, the aforesaid sum of one thousand dollars ($1,000) 
each, and hereby request that said Mutual Benefit Life Insur- 
ance Company of Newark, N. J., change the beneficiary named 
in said insurance contract or policy so that my said mother 
and my said two sisters each receive out of the first money to 
be paid thereon the sum of one thousand dollars ($1,000) each, 
as fully as if they were made beneficiaries to that extent in 
said policy at the time of its execution.” 

It will be readily discovered that the paper has some of the 
features of an ordinary assignment, and some of a mere desig- 
nation of beneficiaries. The distinguishing element between 
the two is that in the former there is an actual irrevocable 
transfer of the property; while in the latter there is no such 
transfer, there is only a mere suggestion, so to speak, assented 
to by the insurance company, so as to form a part of ‘the con- 
tract between the latter and the insured only, as to the per- 
son who shall finally have the proceeds of the policy. No con- 
sideration is necessary to support an assignment. Any 
transfer of property, whether by gift or otherwise, is in a gen- 
eral sense an assignment: 1 Bouv. Law Dict., 155. True, 
there must be an actual delivery of the thing assigned, or its 
equivalent, such as the written evidence of the transfer, in- 
tending thereby to vest the subject of the transaction in pre 
senti in the assignee; but it is not essential that the delivery 
shall be directly to the assignee. If the delivery is made to a 
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ence in regard thereto it was so spoken of and iit was at the 
end so regarded in the payment of the policy. 

We do not overlook the fact that subsequent to the making 
of the paper Mr. Pearl made a second instrument attempting 
to dispose of the residue of the policy, left after satisfying the 
rights of the Chippewa Valley Bank and his mother and sis- 
ters, wherein the latter were spoken of as beneficiaries and he 
styled himself the legal ‘holder of the policy. It seems that he 
used the term “ beneficiaries ” to distinguish the mother and 
sisters from the Chippewa Valley Bank, which was an as- 
signee for a valuable consideration of a pecuniary nature. He 
styled himself the legal holder of the policy as against the 
bank as well as against the mother and sisters, showing that 
the term “ legal holder of the policy ” and the term “ benefici- 
aries ” were not so used as to throw any great light upon the 
real character of the first paper. 

What we have said leaves to be solved the question of 
whether appellant, as executor, is entitled to recover the $896.- 
61 notwithstanding the payment thereof to him as guardian of 
the children. Respondent’s claim is that the right to the 
money became vested in the Pearl children by the paper of De- 
cember 5, 1900. We are unable to discover anything therein 
indicating more than a mere designation of beneficiaries as to 
such of the proceeds of the policy as might be left after satis- 
fying the claims of the Chippewa Valley Bank and the mother 
and sisters. The significant part of the paper is as follows:— 

“T * * * direct the balance and income on said policy 
* * * be paid to my sons John Pearl and Philip Pearl, and 
I do hereby make my said sons John Pearl and Philip Pearl 
beneficiaries in said policy for the balance * * * and said - 
insurance company is hereby directed * * * to pay the 
balance to my said sons,” etc. 

There is not a word there indicating an intention to assign 
to the children ‘any part of the policy. While the paper was 
delivered to a third person with directions substantially as in 
the case of that of October 30, 1900, no notice thereof was 
given to the company till after Mr. Pearl’s death. It did not 
become a party thereto in any way till the rights under the 
policy became fixed. Therefore the paper did not effect an as- 
signment to the children. That leaves it at best a mere desig- 
nation of beneficiaries, as it appears to be upon its face, which 
did not affect Pearl’s capacity to dispose of the policy by will, 
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third person with intent on the part of the assignor to surren- 
der dominion over the thing assigned, and the assignee assents 
to the transaction, that is sufficient. The delivery, with the 
intent mentioned, and the assent of the assignee, which need 
not necessarily be expressed, is a sufficient meeting of minds 
to remove the subject of the transaction beyond the dominion 
of the assignor. That is within the principle of Bogie vs. 
Bogie, 35 Wis., 659; and Curry vs. Colburn, 99 Wis., 319, 74 N. 
W., 778, 67 Am. St. Rep., 860. 

As said before, there are some features of the paper that 
give to it the appearance of a mere designation of beneficiaries, 
and others that give that of an attempt to convey a property 
interest in the policy. It might reasonably be regarded as the 
one or the other, looking at the language thereof alone. The 
mother and sisters are mentioned as beneficiaries several 
times. It is said that the purpose of the paper is to make them 
beneficiaries the same as if they were originally mentioned as 
such in the policy. On the other hand, it is twice said in the 
paper that the mother and sisters are designated as benefici- 
aries “for value received.” A person made a beneficiary of a 
policy for value received is not a mere beneficiary that may be 
changed at the will of the assured. He is the transferee of a 
property interest in the policy: Joyce, Ins., 742. The word 
“beneficiary ” is appropriate to an assignee as well as to what 
we call a “ mere beneficiary.” Any person, whether by assign- 
ment or otherwise, entitled to take under a policy of life insur- 
ance, is in a broad sense a beneficiary. All assignees are bene- 
ficiaries. But a mere beneficiary is not an assignee. Looking 
at the paper in the light of the conduct of the parties and what 
occurred with reference to it, we reach the conclusion that Mr. 
Pearl intended to convey a property interest in his policy to 
his mother and sisters. He caused it to be read over in their 
presence or in the presence of some of them. The circum- 
stances fairly show that they all had knowledge of the trans- 
action and assented to it. He delivered the paper to a third 
person in their presence, or in the presence of some of them, 
and presumably with the knowledge of all of them, with direc- 
tions to such person to do all that was necessary to make the 
paper effective. It recites that they were constituted bene- 
ficiaries for value. The paper was sent to the insurance com- 
pany, where it was treated as an assignment. In correspond- 
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[UNITED STATES SUPREME COURT. 


OcToOBER TERM, 1902. 


HARTFORD FIRE INS. CO., Petitioner, 
v8. 


ALBERT A. WILSON anp JOHN B. LARNER, Trustees.* 


Agents of the insured applied to an agent of the insurer for policies on 
a risk which the latter expressed doubts as to his right to issue, 
because it was a special hazard, but finally agreed to issue them 
upon condition that they were to be held by the agents of insured, 
and not delivered to their principals until the acceptance of the risk 
was decided on by the insurer, and should be subject to immediate 
cancellation if rejected, and they were so issued. Afterward the 
agents of the insured were notified of the rejection, and that they 
were ordered canceled, and agreed. Attempts to recover the poli- 
cies failed through absence of said agents from their office when 
they were called for, but they were entered as canceled on the regis- 
ter of insurer’s agent. In a subsequent settlement between the two 
agencies they were dealt with as canceled. Their existence was un- 
known to the insured until after the fire, when, by mistake, they 
were forwarded to the insured with other policies. But the agents 
of insured notified him of the mistake and requested their return, 
which was refused. The policies stipulated that no agent could 
waive their conditions, except such as by their terms might be 
waived by indorsement. 

Held, That the delivery of the policies was only conditional, and as there 
was a failure of the condition they had no binding force at the time 
of the fire. 

Held, That the limitation on the agent’s power to modify their condi- 
tions referred to his power after they became valid contracts, and 
did not forbid him to stipulate for a conditional delivery. 


On writ of certiorari to the Court of Appeals of the District 
of Columbia. 


This case was commenced in the Supreme Court of the Dis- 
trict of Columbia by Albert A. Wilson and John B. Larner, 
trustees, against the Hartford Fire Insurance Company to re- 
cover upon two policies of insurance, charged to have been ex- 
ecuted and delivered by the company to the plaintiffs on April 
17, 1895, and insuring certain property of the Ivy City Brick 
Company, for the benefit of the trustees, the plaintiffs. The 
declaration alleged the destruction by fire of the property on 
May 17, 1895, notice of the loss to the company, and its refusal 
to pay. After the pleadings had been completed the case was 
outhsootesp=ghensiahcerlephoninnennie-anienotigneciton tulectadeapanieipadlacacasaesenanedions adiabatic: 


* Decision rendered, Jan. 5, 1903. 
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as he did, so far as there were not outstanding vested interests 
preventing him from doing so. We see no reason why In re 
Breitung’s Estate (78 Wis., 33, 46 N. W., 891, 47 N. W., 17) 
Strike vs. Insurance Co. (95 Wis., 583, 70 N. W., 819), and Al- 
vord vs. Luckenbach (106 Wis., 537, 82 N. W., 535) do not con- 
trol as to that part of the policy represented by the $896.61. 

Respondent’s counsel contend that though no change of in- 
terest in the policy was effected by the paper of December 5, 
1900, before Mr. Pearl’s death, the company was not precluded 
from making it effective by recognizing it as an assignment or 
other change of beneficiaries thereafter. That is ruled other- 
wise in Berg vs. Damkeehler, 112 Wis., 587, 88 N. W., 606. The 
eourt there, while affirming that the owner of an insurance 
policy may change a mere beneficiary thereof at pleasure, sub- 
ject to restraints in the insurance contract, held that an at- 
tempt to do so, not effectual before the death of the assured, 
does not affect previously designated beneficiaries, but that 
they may be superseded by a testamentary disposition of the 
proceeds of the policy. 

Respondent’s counsel make the further contention that ap- 
pellant is estopped from claiming the fund as executor, by his 
act of receiving it in his capacity of guardian. That is carry- 
ing the doctrine of estoppel beyond the rule limiting its effect 
to parties and their privies to the transaction from which the 
estoppel arises: 1 Herm., Estop., 20; 11 Am. & Eng. Enc. 
Law, 439. Stoll ‘as guardian is a different person entirely from 
Stoll.as executor. In the latter capacity he is neither the same 
party as in the former nor in privity with him. So we are un- 
able to see how the doctrine of estoppel can help respondent. 
Its position is unfortunate indeed, though it is not necessarily 
without remedy. But, if it turns out otherwise, we cannot see 
but that the company’s own imprudence in treating a mere 
designation of beneficiaries as creating an absolute vested in- 
terest, contrary to the settled law of this State, is the cause 
of its trouble. 

The result of the foregoing is that the judgment must be 
reversed and the cause remanded with directions to render 
judgment against respondent for $896.61 with interest and 
costs. 

So ordered. 
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submitted to the court upon an agreed statement of facts. 
The facts agreed upon, so far as they are pertinent to the 
questions presented, are as follows :— 

“1. Prior to April 17, 1895, C. C. Duncanson, treasurer of the 
Ivy City Brick Company of the city of Washington, D. C., au- 
thorized the firm of Tyler & Rutherford, of said city, at their 
request, to place insurance for the company, loss, if any, pay- 
cable to Albert A. Wilson et al., trustees, under a deed of trust 
given by said company, as interest might appear, said Duncan- 
son averring the amount to be placed to be the sum of ten 
thousand dollars ($10,000), and Tyler & Rutherford averring a 
much larger sum. 

“On said April 17, 1895, said Tyler & Rutherford, under the 
aforesaid authority, proposed 'to one Barrett, an agent, at said 
city of Washington, of the Hartford Fire Insurance Company 
of Hartford, Connecticut, for insurance on properties of the 
said Ivy City Brick Company. 

“2. Said Barrett stated to said Tyler & Rutherford that the 
proposed risk was a special hazard, and that he doubted his 
authority ‘to accept it before reference to ‘his principal, but 
that he would issue policies amounting to $2,000, equally di- 
vided on the buildings and machinery, upon the condition that 
the same should be held by said Tyler & Rutherford, and not 
delivered to their principals until 'the decision of the Hartford 
Fire Insurance Company on the acceptance of the risk was 
duly had, and should be subject to immediate cancellation 
(the five days’ notice in the policy conditions being waived) by 
notice that said company rejected the risk. 

“3. This condition was accepted by said Tyler & Ruther- 
ford, and the two policies of insurance in the declaration set 
forth were thereupon written and placed in their hands. 

“4. A short ‘time thereafter; to wit, on the 27th day of 
April ensuing, on the first inspection visit to Washington af- 
ter the issue of said policies, William R. Royce, the special 
agent of the Hartford Fire Insurance Company, known by said 
Tyler & Rutherford to be the representative of the company, 
having authority to inspect, confirm or cancel risks for and in 
behalf of said company, went to the office of said Tyler & 
Rutherford and informed them that the Hartford Fire Insur- 
ance Company refused to carry the risk and ordered the can- 
cellation of the said policies, and on ‘the same day the said 
Barrett, being on his way to the office of Tyler & Rutherford, 
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met R. K. Tyler, a member of that firm, who had made the ne- 
gotiation for the policies, had the same in his custody, and had 
exclusive charge of the matter, and announced to him that the 
company ordered their cancellation; to which the said Tyler 
responded, ‘All right; send up and get them.’ 

“S. The said Barrett sent three times to the office of Tyler 
& Rutherford for the policies. Each 'time his employee was 
informed by one of the clerks of Tyler & Rutherford that Mr. 
R. K. Tyler, who had charge of the policies, was absent from 
the office, and they would have to see him. 

“6. Said Barrett was taken sick and did not appear at his 
office for some days, but had immediately ordered the entry 
clerk to make the customary entry in such cases on the regis- 
ter where the policies were noted, ‘Canceled by order of the 
company,’ which was accordingly done. 

“7, On the first day of May ensuing the customary mutual 
accounts of business between the offices of said Barrett and 
said Tyler & Rutherford were settled, and the two policies 
were treated as dead, no charge for their premiums being pre- 
sented on the one hand or asked for on the other. 

“8, The existence of the two policies was never reported to 
the said Duncanson nor to any one connected with said Ivy 
City Brick Company by mortgage or otherwise, nor did he or 
they have any knowledge of or connection with said policies 
until they came into the hands of said Duncanson on May 16, 
1895, and at no time prior to the fire had any party connected 
with or interested, by mortgage or otherwise, in the Ivy City 
Brick Company any knowledge of the transaction between 
said Barrett and said Tyler & Rutherford hereinbefore set 
forth. 

“9. The two policies had been overlooked by Tyler & Ruth- 
erford and lay in the drawer along with a number of other 
policies issued by other insurance companies which had been 
secured by said Tyler & Rutherford for the purpose of filling 
the above order. Of this fact no one connected with the Ivy 
City Brick Company in any interest whatever was informed 
until after the fire. 

“10. Tyler & Rutherford had found great ‘difficulty in procur- 
ing the desired insurance, and aver that the entire amount pro- 
posed was never secured. Some of the agencies insisted on the 
same conditions as to cancellations as those fixed between 
said Barrett and said Tyler & Rutherford, and cancellations 
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by orders of the different companies were so frequent that 
said Tyler & Rutherford could not at any time before May 16th 
know how much of binding insurance was in hand. Of all 
these facts the said R. K. Tyler avers that he informed the 
said Duncanson in the progress of the effort to secure insur- 
ance and some time prior to the fire. The said Duncanson de- 
nies that he had information as to any of these facts at any 
time prior to the fire, except the fact that there was difficulty 
in procuring the desired insurance. No specific mention, how- 
ever, of the two policies of the defendant was made to said 
Duncanson or any one connected in any interest with the Ivy 
City Brick Company. 

“11. On the 16th of May, 1895, a clerk of Tyler & Rutherford 
was directed to make up the account of the policies on hand 
and put them in a package for delivery. The two policies of 
the Hartford Fire Insurance Company, which had been over- 
looked and were then lying in the same drawer with the other 
policies, taken in fulfillment of this order, were included in the 
account and placed in the package with said other policies by 
said clerk of Tyler & Rutherford without the personal knowl- 
edge of said Tyler & Rutherford, and both were handed to 
said Duncanson by said R. K. Tyler, said Tyler not examining 
the same. Said Duncanson took the package and engaged to 
pay the account on the Monday week following; to wit, May 
27, 1895. 

“12. On the morning of May 17th, after the fire, which oc- 
curred about 1 o’clock a. m., on that day, said R. K. Tyler came 
to said Duncanson and asked for the return of the two poli- 
cies, stating that 'they had been handed him by mistake and 
the fact of their previous cancellation, said Tyler averring 
that he did not know that the property described as insured 
had been destroyed. Later, on that day, when the fact was 
known that the property described in the policies was de- 
stroyed, Tyler & Rutherford, by telephone, informed the. 
Washington Loan & Trust Company, the beneficiary of the 
trust held by Wilson et al., trustees, that the Hartford poli- 
cies had been delivered by mistake and requested it to send 
back the two policies, and were answered that they were 
locked up, but would be returned the next morning. 

“Of this request and answer by the telephone it is agreed 
that the Ivy City Brick Company knew nothing at the time, 
and when informed of said request directed that the policies 
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be not returned. The policies were not returned, and sundry 
correspondence followed between said Tyler & Rutherford, 
said Duncanson, and the Washington Loan & Trust Company. 
in the course of which said Duncanson sent a check to Tyler 
& Rutherford for the settlement of 'the account above referred 
to. Tyler & Rutherford refused said settlement, stating that 
the two policies of the Hartford were void and had been sent 
in by mistake, and returned ‘the check, with a corrected ac- 
count, excluding these policies. The correspondence between 
said Duncanson, said Tyler & Rutherford, and said Washing- 
ton Loan & Trust Company and the policies sued on may be 
filed with this statement and considered as part of this agreed 
case.” 
The policies, which are alike, contained the following pro- 
visions :— 
Underwriters’ Policy. 
No. 20229. $1,000. 
By this policy of insurance the Hartford Fire Insurance 
Company of the city of Hartford, in the State of Connecti- 
cut, in consideration of the stipulations herein named and 
of seventeen and 50/100 dollars premium, does insure Ivy 
City Brick Company for the term of one year from the 17th 
day of April, 1895, at noon, 'to the 17th day of April, 1896, 
at noon, against all direct loss or damage by fire, except as 
hereinafter provided, to an amount not exceeding one thou- 
sand dollars, to the following-described property, while lo- 
cated and contained as described herein, and not elsewhere; 
to wit: Ivy City Brick Company. $1,000. On machinery of 
every description, dryers, cars, apparatus, equipments and 
tools, contained in their one-story brick and frame structure 
with metal roof (about 118x165 feet) and one-story frame 
and brick addition with metal roof. Situate on their tract 
known as “ Ivy City,” about one mile northeast of Washing- 
ton, D. C. Other concurrent insurance permitted without 
notice until required. Loss, if any, payable as interest may 
appear to Albert A. Wilson and John B. Larner, trustees. 
(Mortgagees’ clause with full contribution attached.) At 
tached to and made a part of policy No. 20229 of the N. Y. 
Underwriters’ Agency. Thomas F. Barrett, Agent. 


* * * * * * 


This policy shall be canceled at any time at the request of 
the insured, or by the company, by giving five days’ notice of 
such cancellation. If this policy shall be canceled as here- 
inbefore provided, or become void or cease, the premium 
having been actually paid, the unearned portion shall be re- 
turned on surrender of this policy or last renewal, this com- 
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pany retaining the customary short rate; except that when 
this policy is canceled by this company by giving notice it 
shall retain only the pro rata premium. 

* x * * * * 

This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provi- 
sions, agreemen'ts or conditions as may be indorsed hereon 
or added hereto, and no officer, agent or other representative 
of this company shall have the power to waive any provision 
or condition of this policy except such as by the terms of 
this policy may be subject of agreement indorsed hereon or 
added hereto, and as to such provisions and conditions no 
officer, agent or representative shall have such power or be 
deemed or held to have waived such provisions or condi- 
tions unless such waiver, if any, shall be written upon or 
attached hereto, nor shall any privilege or permission af- 
fecting the insurance under this policy exist or be claimed 
by the insured unless so written or attached. 


In witness whereof, this company has executed and at- 
tested these presents this seventeenth day of April, 1895. 


This policy shall not be valid until countersigned by the 

duly authorized agent of the company at Washington, D. C. 

Geo. L. Chase, President. 
P. C. Royce, Secretary. 
Thos. Turnbull, Ass’t Secretary. 
Chas. E. Chase, 2d Ass’t Secretary. 
Countersigned by— 
Thos. F. Barrett, Agent. 

Upon these facts judgment was on December 13, 1899, en- 
tered in favor of the defendant. This judgment was taken on 
appeal to the Court of Appeals of the District and by that 
court on June 12, 1900, reversed anid the case remanded with 
directions to enter judgment for the plaintiffs: 17 D. C. App., 
14. Thereupon the case was brought here upon certiorari: 
181 U. S., 617. 


Brewer, J., delivered the opinion of the Court. 

The question is whether at the time of the fire there was a 
valid and subsisting contract of insurance. The negotiations 
in respect to the policies were not between the insurer and the 
insured directly, but between agents of each. As shown by 
paragraphs 2 and 3 of the agreed statement of facts, the agent 
of the insurer delivered the policies to the agent of the insured 
upon a condition, which was agreed to by both. That condi- 
tion failed, notice of which was given by the former to the lat- 
ter, accepted by the latter as putting an end to the policies, 
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and the former notified to come and get the policies. Several 
times the former went to the office of the latter to receive the 
policies, but failed to obtain them owing to the absence of the 
latter from his office. Both agents treated the policies as 
dead, and no charge for premiums was presented on the one 
hand or asked for on the other. Unintentionally the policies 
were on the day before the fire handed in a package with other 
papers to the treasurer of the Ivy City Brick Company. 

In view of these facts thus agreed upon the question 
broadly stated above narrows itself to one whether there can 
be a conditional delivery of a policy of insurance? If there 
can be, then (as there is no question of estoppel and as there 
was a failure of the condition) these policies had no binding 
force at the 'time of the fire. That as to contracts generally 
there can be a conditional delivery, and that the failure of the 
condition prevents the contract from taking effect is not 
doubted. In this court the question is at rest: Burke vs. Du- 
laney, 153 U. S., 228, 238. That was an action brought on a 
promissory note executed and delivered by the defendant to 
the plaintiff, and it was held, reversing the trial court, compe- 
tent 'to show a parol agreement between the parties made at 
the time of the delivery of the note that it should not become 
operative as a note until the maker could examine the prop- 
erty for which it was given and determine whether he would 
purchase it. Mr. Justice Harlan, delivering the opinion, re- 
viewed several authorities and summed up by stating that 
“according to the evidence so offered and excluded, the writ- 
ing in question never became, as between Burke and Dulaney, 
the absolute obligation of the former, but was delivered and 
accepted only as a memorandum of what Burke was to pay in 
the event of his electing to become interested in the property, 
and from the time he so elected, or could be deemed to have so 
elected, it was to take effect as his promissory note, payable 
according to its terms. His election, within a reasonable time, 
to take such interest, was made a condition precedent to his 
liability to pay the stipulated price. The minds of the parties 
never met upon any other basis, and a refusal to give effect to 
their oral agreement would make for them a contract which 
they did not choose to make for themselves.” See also Quebec 
Bank of Toronto vs. Hellman, 110 U. 8S., 178. 

If an instrument containing an absolute promise to pay may 
be conditionally delivered it is difficult to perceive any good 
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reason why an instrument containing a promise to pay upon a 
contingency may not likewise be conditionally delivered. If 
the failure of the condition in the one case prevents the in- 
strument from becoming definitely operative, why not in the 
other? The rule as to conditional delivery and the effect of a 
failure of the condition has not been limited to promissory 
notes, but has often been applied to other instruments, as, for 
instance, a deed of land: Leppoe et al. vs. National Union 
Bank of Maryland, 32 Md., 186; Clark vs. Gifford, 10 Wend., 
310. <A sight draft: Benton vs. Martin, 52 N. Y., 570. A 
guaranty: Belleville Savings Bank vs. Bornman, 124 II1., 200; 
Merchants’ Exchange Bank vs. Luckow, 37 Minn., 542. 

But, coming closer to the case at bar, let us see what has 
been decided in respect to insurance policies. In Brown vs. 
The American Central Insurance Company (70 Ia., 390), the 
plaintiff applied to an agent of the defendant for a policy of 
fire insurance. The agent doubted his authority to insure the 
particular property but executed a policy therefor, and, with 
the consent of the plaintiff, placed it, after receiving the pre- 
mium, in the hands of a third party to hold until he could 
communicate with his principal and ascertain whether the 
risk would be accepted. The defendant refused to accept the 
risk. The property was destroyed by fire before the notice of 
its refusal had been received. The court held that there was 
no delivery of the policy save upon the condition that the in- 
surance company accepted the risk, and that, as it did not ac- 
cept it, the policy never became operative. 

In Millville Mutual Marine & Fire Insurance Company vs. 
Collerd (88 N. J. Law, 480), Perrin, the lessee of Collerd, the 
owner of a mill, applied for fire insurance, as required by his 
lease. Three policies, each in a different company. were sent 
him by the insurance agent to whom he had applied. He re- 
tained the policies, paying the premium on two, and sent word 
to the agent to the effect that he would look into the standing 
of the other company, and if satisfied about that would pay 
the premium on its policy. The property having been de- 
stroyed by fire before any notice or other action by him, he 
went to the agent and offered to pay the premium, which the 
latter declined to accept. In an action on the policy it was 
held that the company was not liable. In the course of the 
opinion the court said (p. 483) that Perrin “merely held the 
policy in his possession until he could examine it; or, to use 
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his own expression, ‘look into the standing of the company.’ 
He distinctly refused to accept the policy and settle for it, un- 
til he was satisfied. This was, in effect, postponing the deliv- 
ery, the acceptance, and the payment of the premium until a 
future time, and to this the company, by their agent, Buckley, 
assented. The condition for prepayment remained, and the 
company was entitled to notice of acceptance and prepayment 
of the premium before the contract for insurance was com- 
plete. After Perrin had rejected the policy it remained in his 
hands, not as an executed contract of insurance, but as a pro- 
posal to insure which he must accept by payment of the pre- 
mium, before the company would be bound.” 

In Harnickell vs. New York Life Insurance Company (111 
N. Y., 390), the plaintiff, who was the owner of several policies 
of life insurance issued by different companies, was applied to 
by the agent of the defendant ‘to take out policies in his com- 
pany. The result of the negotiations between the plaintiff 
and the agent was an agreement to take out policies in the de- 
fendant company, providing he could surrender the policies he 
already had to the companies issuing them and obtain satis- 
factory surrender values thereof. In pursuance of an applica- 
tion duly prepared by the agent and signed by the plaintiff, 
the defendant company issued two policies, and sent them to 
its agent. The latter, under the agreement, delivered them to 
the plaintiff, who gave two notes and a check in payment 
therefor, which were returned by the agent to the company. 
The plaintiff, having after some effort failed to make any sat- 
isfactory arrangement with the other companies, returned the 
policies to the defendant and demanded a surrender of his 
notes and the check. The company declining to make such 
surrender, this action was brought, and it was held that the 
policies were delivered only conditionally, that the condition 
had failed, and that, therefore, the plaintiff could rightfully 
surrender the policies and obtain a return of his notes and 
check. The opinion of the court in that case was delivered by 
Judge Peckham, now a justice of this court, and in it, after 
referring to the agreement, it was said (p. 398) :— 

“This, we think, was clearly a condition precedent to the 
full delivery and acceptance of these policies issued by the 
defendant, and until such condition precedent was complied 
with or waived, no fully executed and valid contract of insur. 
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ance existed between these parties.” See also Nutting vs. 
Minnesota Fire Insurance Co., 98 Wis., 26. 

In the case at bar the learned justice of the Court of Ap- 
peals, who delivered the opinion of the majority, after refer- 
ring to other cases of conditional delivery (some of which we 
have noticed in this opinion), stated as a reason for distin- 
guishing this case :— 

“The contracts and instruments involved in those cases are 
very different from the policies of insurance sued upon. These 
are elaborate instruments and bound in stipulations and con- 
ditions. Among these, note the following, that is embraced 
in the general clause recited in the preliminary statement: 
‘This policy is made and accepted subject to the foregoing 
stipulations and conditions, together with such other provi- 
sions, agreements or conditions as may be indorsed hereon or 
added hereto.’ 

“This and other clauses limiting the powers of agents and 
requiring all additional terms and conditions to be indorsed 
in writing upon the policies, were devised by the insurance 
company, itself, to prevent questions concerning the condi- 
tions upon which its policies shall be ‘made and accepted’ 
from being left to the vagueness and uncertainty of oral proof. 

* * * * * x 

“The condition in this case was one in addition to those con- 
tained in the policies and wpon which they were ‘made and 
accepted,’ and was not in writing indorsed upon them or ex- 
ecuted simultaneously therewith. 

“ Our conclusion is, that by reason of the nature and terms 
of the policies, it is not competent to show their delivery to 
the insured upon a verbal condition, making their existence as: 
contracts depend upon the subsequent ratification of another 
agent.” 

The argument is that because the policies contained various 
stipulations restricting the power of the agent, it is incompe- 
tent to prove that the contract never came into operative 
force by a final unconditional delivery. But these stipulations 
apply only to a contract which has become executed, and do 
not apply where the contract has not been completed by an 
absolute delivery of the instrument. No instrument could be 
more absolute than a promissory note, yet it is clear from the 
authorities that parol evidence is admissible to explain its 
possession by the payee, and show that that possession was. 
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not the result of a final delivery, but only of one upon condi- 
tion, and also that the condition failed. Possession cannot be 
conclusive upon the question of delivery. Otherwise, a pos- 
session wrongfully, even feloniously, obtained would bind a 
party to a contract when, perchance, much remained to be 
done before the maker was ready to assume the obligations of 
the contract. There is no stipulation in this policy which 
either in terms or by implication forbids such a transaction as 
was in fact had between these two agents. There is no at- 
tempt, by parol testimony, to contradict any stipulations of 
the policy, something which we have recently held cannot be 
done: Northern Assurance Company vs. Grand View Build- 
ing Association, 183 U. 8., 308. With reference to this ques- 
tion we quote approvingly from Harnickell vs. New York Life 
Insurance Company, supra (pp. 398, 399, 400) :— 

“The provisions contained in the policies, which are above 
quoted, relate to the policies themselves after they should be 
come executed instruments between the parties. All negotia- 
tions had before such event, and all parol agreements between 
the assured and the agent of the defendant, would have been 
merged in the contract evidenced by the policies themselves 
had the negotiations been carried out as intended, and such 
policies been absolutely delivered to and accepted by the 
plaintiff. Hence any oral representation or statements made 
by the agent of the company, and not contained in the contract 
of insurance, would have formed no part thereof, and could 
not have been insisted upon by the plaintiff as against the de- 
fendant company. * * * Insurance companies may, with en- 
tire propriety, provide in the same manner as the defendant 
provided in the policies in question, in cases where the con- 
tract of insurance becomes executed. There it is highly neces- 
sary and important for the company to know exactly how far 
they are bound and the entire nature of the contract which 
has been made between them and the assured. But an agree- 
ment between an individual and the agent of a company, by 
which the policy is accepted only upon conditions relating to 
the same, and an agreement to hold the policy until the per- 
formance of those conditions, or a failure to perform, cannot, 
as we think, result in any serious inconvenience to the com- 
pany. But whether that is so or not cannot alter the right of 
an individual to refuse to be bound by a policy of insurance 


until he ‘has absolutely received and accepted it.” 
VoL. XXXII.—11. 
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For these. reasons we are of opinion that the facts found 
show that there was no final and absolute delivery of the poli- 
cies; that the condition upon which they were deposited with 
the agent of the insured failed, and, therefore, that at the time 
of the fire there was no subsisting contract of indemnity be- 
tween the company and the insured. 

The judgment of the Court of Appeals is reversed and the 
case remanded to that court with instructions to set aside its 
judgment ‘and enter one affirming the judgment of the trial 
court. 

Mr. Justice Brown concurred in the result. 


COURT OF APPEALS OF NEW YORK. 


FARMERS’ FEED CO. or NEw JERSEY, Respondent, 
v8. 


SCOTTISH UNION & NATIONAL INS. CO. or Ep- 
INBURGH, Appellant.* 


The policy insured $42,500 under a provision that it should not be liable 
for any greater proportion of any loss than the amount thereby in- 
sured bore to the total insurance, whether valid or not, or by sol- 
vent or insolvent insurers. There was other insurance of $17,500, 
with a provision that in the event of loss the company should be lia- 
ble for no greater proportion thereof than the sum thereby insured 
bore to 80 per cent of the cash value of the property. 

Held, That the total insurance referred to in the first policy was the 
maximum amount for which, in any event, the other insurance 
might be liable as expressed on the face of the policy, and not the 
measure of its actual liability as determined by an excess of value 
above insurance or the partial character of the loss. 


Held, That the total contributing other insurance was $17,500, and the 
total insurance was $60,000. 


Held, That the percentage coinsurance clause means insurance by the 
insurer or the owner to the amount named, and the owner was a 
coinsurer of any deficiency. 


Held, That the words “ the amount hereby insured ” in the coinsurance 
clause indicate the amount of insurance which is a fixed and defi- 
nite sum irrespective of the actual liability. 


Held, That the insured had agreed to bear any deficiency resulting from 
the coinsurance clause, 


Appeal from a judgment of the Appellate Division of the 
Supreme Court in the First Judicial Department, rendered 
November 20, 1901, upon a case containing a statement of the 





~ ®Decision rendered, Jan. 13, 1903. 
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facts as agreed upon by the parties pursuant to section 1279 of 
the Code of Civil Procedure. 


Micuart H. Carpozo, for Appellant, 

Martin Pasxusz, for Respondent. 

Vann, J. 

This controversy was submitted upon an agreed statement 
of the facts, which, so far as material to the appeal, are as 
follows :— 

In May, 1898, the defendant, by a policy of the standard 
form, insured certain buildings belonging to the plaintiff in 
the City of New York against loss by fire for the term of three 
years from the 23d day of May 1898 “ to an amount not exceed- 
ing $60,000.” On the 14th of June, 1900, such insurance to the 
amount of $17,500 was canceled by mutual consent, leaving a 
balance of $42,500 still in force. The policy contained an ap- 
portionment clause which provided that “this company shall 
not be liable under this policy for a greater proportion of any 
loss on the described property * * * than the amount here- 
by insured shall bear to the whole insurance, whether valid or 
not, or by solvent or insolvent insurers, covering such prop- 
erty, * * #9 

On the 5th day of June, 1900, the plaintiff procured other 
insurance on the same property “to put an amount not ex- 
ceeding $5,000” in each of the following companies: The 
Springfield Fire & Marine Insurance Company; the Provi- 
dence-Washington Insurance Company and the Westchester 
Fire Insurance Company; and “to an amount not exceeding 
$2,500” in the Insurance Company of the State of Pennsyl- 
vania, making $17,500 as the maximum amount for which 
these four companies could in any event become liable. Each 
of these policies contained a paragraph headed, “ Percentage 
Coinsurance Clause,” of which the following is a copy: “In 
consideration of the premium for which this policy is issued it 
is expressly stipulated that in the event of loss this company 
shall be liable for no greater proportion thereof than the sum 
hereby insured bears to 80 per cent of the cash value of the 
property described herein at the time when such loss shall 
happen; nor more than the proportion which this policy bears 
to the total insurance.” 

On the ist of July, 1900, a fire occurred by which the prop- 
erty insured, the cash value of which was $124,660, was dam- 
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aged to the amount of $45,321.18, as ascertained by an 
appraisal duly had. 

The plaintiff claims that the amount due from the defend- 
ant under its policy “ by reason of the fire loss ” was $38,177.- 
26, while the defendant claims that such amount was but $32,- 
102.50, which it has paid to the plaintiff under an agreement 
that such payment should be without prejudice. The Appel- 
late Division rendered judgment in favor of the plaintiff for 
the difference between these sums, amounting to $6,074.76, 
with interest thereon from November 28, 1900. 

The decision of the controversy turns on the meaning of the 
words “whole insurance” as used in the apportionment 
clause of the defendant’s policy. It was there provided that 
the defendant should not be liable for a greater proportion of 
any loss than the amount insured by its policy should bear to 
the whole insurance.on the property. There is no disagree- 
ment as to the amount of insurance made by the defendant’s 
policy, which was absolute, but the controversy is over the 
amount made by the four other policies, which were not abso- 
lute, owing to the coinsurance clause. The defendant claims 
that the whole insurance was $60,000, comprising the $42,500 
made by its own policy and $17,500, or the greatest sum for 
which in any event the four companies could become liable, 
and that the plaintiff was a coinsurer to the extent of the dif- 
ference between the amount for which they are liable and the 
maximum amount for which they might be liable. This would 
reduce the indemnity furnished by the defendant’s policy from 
$38,177.26, the amount claimed by the plaintiff, to $32,102.50, 
the amount paid by the defendant. 

The plaintiff claims and the Appellate Division held that, 
under the circumstances, “the amount of insurance effected 
by the four policies is identical with the amount of the loss 
and that the extent of that insurance could not be ascertained 
until after a loss, for the insurance was to an amount not ex- 
ceeding a stipulated sum and was therefore indefinite.” This 
conclusion gives no force to the apportionment clause in the 
defendant's policy, when construed in connection with the co- 
insurance clause of the other policies. Moreover, all five in- 
surance policies, including that issued by the defendant, are 
indefinite in the same way, for they all make insurance to an 
amount not exceeding a sum named, which is usually regarded 
as the amount of insurance effected thereby. 
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The four companies stipulated that they should “be liable 
for no greater proportion ” of the loss, which was $45,321.18 
“than the sum hereby insured,” or $17,500 “bears to 80 per 
cent of the cash value of the property,” which was $99,728. 
Their liability, therefore, is represented by the following pro- 
portion: As $99,728 is to $17,500, so is $45,321.18 to the 
amount required, or $7,962.84. Was this “the whole insur- 
ance ” effected by the four policies containing the coinsurance 
clause? If so, that clause has no effect in this case. We think 
it was not, for if the loss had been greater, the amount called 
for by the policies would have been greater also, and yet it 
could not have exceeded the amount of the insurance. The 
largest sum which in any event can be collected under a 
policy, and not the smallest sum which may be collected under 
special circumstances, is the amount of insurance effected by 
the policy. There is no limit to the possible liability under the 
four policies, except the amount that the companies stipulated 
it should not exceed, aggregating $17,500, which they would 
have been obliged 'to pay if the loss had been total. Under an 
open policy if the loss is less than the insurance, the former 
measures the liability; but if the loss is greater than the in- 
surance the latter measures the liability, yet in either event 
the amount of insurance is the same. The amount of the in- 
surance, therefore, is the largest sum that the company, under 
any circumstances, according to the terms of the policy, can 
be required to pay. This is the popular understanding as well 
as the legal definition. The test is what is 'the extent of the 
indemnity furnished under any possible circumstances? The 
insurance effected by the four policies was for a proportion of 
the cash value of the property less 20 per cent, which can al- 
ways be represented by a fraction, the numerator being un- 
changeable while the denominator may vary from time to 
time. The numerator is the highest amount which the com- 
panies could be required to pay, while the denominator is 80 
per cent of the cash value of the property. The amount of the 
insurance does not vary, but 'the cash value of the property is 
subject to change; still that change does not reduce the 
amount of insurance. The fact that the owner ran his own 
risk, or became his own insurer as to the 20 per cent of the 
cash value of the property, did not lessen the amount of insur- 
ance, because if the loss had been total the whole $17,500 
would have been due upon the four policies. Thus the effect 
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of the coinsurance clause is that if the property is insured to 
80 per cent of its value, or more, in case of a total loss the 
whole sum insured becomes due, but with insurance for less 
than 80 per cent of the value and a loss also of less than 80 per 
cent, the owner becomes, in effect, a coinsurer proportionately. 
He could have procured insurance to 80 per cent of the value, 
but not having done so he became his own insurer pro tanto. 
This accords with the way the clause is cliaracterized in the 
policies, for it is entitled, “ Percentage Coinsurance Clause,” 
which means insurance by the company and the owner, de- 
pending upon the percentage or proportion which the insur- 
ance bears to the value. The object is through lower premi- 
ums to induce the owner either to take out insurance to 80 per 
cent of value, or to become a coinsurer with less risk to the 
company in case of a loss falling below such percentage of 
value. Where either the loss or the insurance equals or ex- 
ceeds 80 per cent of value the clause has no effect, but when 
both are less, the insured and the insurer bear the loss in cer- 
tain proportions. The amount of insurance is not the variable 
factor, but the amount of loss. The amount of insurance is at 
all times the same, but when the loss is partial the insurer 
stands only a part, unless the insurance is for the full percent- 
age, whereas if the loss is total the insured stands all, not ex- 
ceeding the limit stated in the policy. The limit is the amount 
of insurance made by the policy, because the company may be 
required to pay to that extent. 

The words of the coinsurance clause; viz.: “ the sum hereby 
insured,” indicate that amount of insurance. That sum is 
fixed, definite and always the same. It should not be con- 
founded with the actual liability under special circumstances, 
for all open policies are necessarily indefinite as to the sum to 
be paid until the amount of the loss is known. The liability 
can never exceed the value of the property, but the insurance 
may; for a house worth but $1,000 may be insured for $2,000. 
If thus insured by two companies, one-half in each, and the 
property was wholly destroyed by fire, neither would have to 
pay $1,000, the amount of its policy, but only $500, the 
amount of its liability, owing to the apportionment 
clause. This would be true even if one of the com- 
panies was insolvent, so that the insured by taking 
out other insurance may reduce his security while intending 
to increase it. In the case before us the plaintiff by procuring 
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the four policies reduced his security in the event of a partial 
loss, but increased it in the event of a total loss. For the pur- 
pose of apportionment the face value of the policies should be 
resorted to, regardless of the cash value of the property, and 
thus the whole amount of the insurance can be ascertained by 
a simple inspection of the policies. The face value of a policy 
is not reduced by the actual value of the property, or by the 
duty of apportioning the loss, or by the effect of a coinsurance 
clause in another policy on the same property. The amount 
of insurance is fixed at the inception of the policy, but the 
amount of liability is not fixed until a loss has occurred. The 
one depends upon the sum for which the policy is written, but 
the other depends upon a number of contingencies which may 
or may not happen, and hence cannot be known in advance. 
The fact that they are not known and may never come into ex- 
istence does not affect the amount of the policy. 

The question involved is new, and we are without control- 
ling authorities to guide us, but the discussion of a subject 
somewhat related in a recent case has aided us in reaching the 
conclusion announced: Continental Ins. Co. vs. tna Ins. Co., 
138 N. Y., 16, 21. 

It may be asked why, if the whole insurance was $60,000, the 
plaintiff is not entitled to recover his entire loss, which was 
but $45,321.18, and the answer is that he agreed in a certain 
contingency to stand part of the loss himself. 

He accepted four policies which provided for the payment to 
him of not exceeding $17,500 in case of a total loss, or in case 
the loss was partial and his insurance amounted to 80 per cent 
of the cash value, but he agreed that if both loss and insur- 
ance were each less than the 80 per cent to take less than the 
amount of his loss and thus become a coinsurer for the differ- 
ence. The defendant, pursuant to its apportionment clause, is 
entitled to the benefit of all other insurance. whether made by 
another company alone, or by a contract between another 
company and the insured, by which, in case of partial loss, 
each stands part as a coinsurer. 

We think that the “ whole insurance ” was $60,000, the face 
value of all the policies, and that the judgment appealed from 
should, therefore, be reversed and judgment ordered for the 
defendant on the merits with costs. 

Parker, C. J., O’Brien, Gray, Martin, Werner and Cullen, 
JJ., concur. 
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SUPREME COURT OF NEBRASKA. 


ROYAL HIGHLANDERS 
v8. 


SCOVILLE Et AL.* 


Officers of subordinate lodges of benevolent societies have no authority, 
by reason merely of such office, to waive any of the provisions of 
the rules and regulations of the order which enter into and form a 
part of the contract of membership. 


When one of such rules was that after suspension for nonpayment of 
dues a member could only be reinstated while in good health, the 
receipt of her dues for reinstatement by the subordinate lodge’s 
secretary while she was in a dying condition was no waiver of such 
requirement of good health. 


Error to District Court, Hamilton County. Action by 
Samuel Albert Scoville and another against the Royal High- 
landers. Judgment for plaintiffs, and defendant brings error. 


Tarsor & ALLEN and Hayner & Samira, for Plaintiff in Error. 


D. A. Scovitte, for Defendan's in Error. 


Day, C. 

David A. and Elizabeth P. Scoville brought this action in 
the District Court of Hamilton County against the Royal 
Highlanders to recover upon a benefit certificate issued by 
the defendant to Olive M. Scoville, in which the plaintiffs 
were named as beneficiaries. The trial court instructed the 
jury to return a verdict in favor of the plaintiffs, upon which 
judgment was rendered, to review which the defendant has 
brought error to this court. 

The defendant is a mutual fraternal association organized 
under the laws of this State, with its principal place of busi- 
ness or head office in the city of Aurora, Neb. Like most of 
the mutual fraternal insurance associations, the defendant or- 
ganization is founded upon the lodge system; shaving a su- 
preme or executive castle, with subordinate lodges located at 
different places throughout the country. In addition to the 
fraternal, benevolent, and social features which the associa- 
tion inculeates, it also undertakes, under certain conditions, 
to provide indemnity in case of disability or death of its mem- 

*Decision rendered, Nov. 6, 1902. Syllabus by the Court. 
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bers. One of the subordinate or tributary castles is located 
at Aurora, which is known as Helen Castle, No. 68, of the 
Royal Highlanders. Olive M. Scoville, previous to her marriage 
to Geo. H. Decker, became a member of this tributary castle, 
and on January 26, 1899, there was issued to her by the de- 
fendant a benefit certificate whereby the defendant agreed in 
case of her death to pay a certain sum ‘to the beneficiaries 
named in the certificate. The certificate provided that, in 
case of death occurring after one or before two years from the 
date of the certificate, the sum of $500 should be paid to the 
beneficiaries. The certificate also contained a condition as 
follows :— 

The payment of all or any part of this certificate is con- 
ditioned under the provisions that the owner thereof shall 
have in every particular complied with the edicts, rules, and 
regulations governing the membership of this fraternity 
now ‘in force, or that may hereafter become a part of the 
same. * * * Both the edicts and applications are made 
a part of this certificate. 

The rules and edicts of the supreme castle, among other 
things, provided for the payment by its members of certain 
assessments or fixed quarterly dues, which sums were to be 
paid by the member to the secretary of the tributary castle of 
which he was a member within a given period, and provided 
that 


Any member failing to pay the same within the time in 
which it is to be paid shall stand suspended from all the 
benefits of this fraternity. 

The insured did not pay the assessment levied ‘against her 
for the month of May, and which, under the rules of the asso- 
ciation, became due and payable on or before June Ist, and 
for such failure she was duly suspended, and on June 13th no- 
tice of her suspension was given, which notice was received 
by her upon the following day. After becoming a member of 
Helen Castle, No. 68, the insured removed to Omaha, and was 
residing there at the time of her death. On June 18th or 19th 
she was taken ill with premature childbirth, necessitating a 
severe operation on the 19th. On the 20th the attending 
physician detected septic symptoms, which continued to grow 
worse, and at 6:30 o’clock p. m., on June 21st, the insured died. 
At 3 o’clock on the afternoon of her death the attending phy- 
sician called up by telephone D. A. Scoville, one of the bene- 
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ficiaries, and informed him of the serious illness of his 
daughter, and suggested that, if she had any insurance, he 
ought to look after the payment of her premium. On the af- 
ternoon of June 21st Mr. Scoville called at the head office of 
the Royal Highlanders, and inquired the amount necessary to 
be paid to reinstate the insured, and was informed that all 
matters of payments of assessments and dues should be made 
through the secretary of the ‘tributary castle, and directed him 
to call upon Mrs. Glover, the secretary of Helen Castle, No. 68. 
Mrs. Glover resided some distance from the business portion 
of the city, and, as a matter of convenience for the members 
of the castle, she left her books and receipts at her husband’s 
store, where assessments could be paid. Although not spe- 
cially authorized to do so by the action of the lodge, Mr. 
Glover, in the absence of his wife, received payments made by 
any of the members, and issued receipts to them therefor in 
the name of his wife, as secretary of the castle. Mr. Scoville 
called at 'the store, and, not finding Mrs. Glover, asked Mr. 
Glover the amount necessary to be paid to reinstate his 
daughter. Mr. Glover examined the books, and informed Mr. 
Scoville that the assessments and quarterly dues amounted 
to $1.30, which Mr. Scoville then paid; and thereupon Mr. 
Glover, in the name of his wife, as secretary of the castle, is- 
sued a receipt to Olive M. Scoville, showing payment of assess- 
ments for May and June, and the quarterly dues payable June 
3d, and delivered a receipt to Mr. Scoville. There is a conflict 
in the testimony as to whether Mr. Scoville made the payment 
before or after he received the telephone message from the 
physician. At all events, he did not indicate to Mr. Glover 
any knowledge or information he may have had respecting 
the condition of his daughter’s health, and no inquiry was 
made by Mr. Glover as to the health of the insured. 

In the view we have taken of the case, the question as to 
Mr. Scoville’s knowledge of the condition of his daughter’s 
health seems entirely immaterial. In making the payment he 
acted as the agent of the insured, and his knowledge of her 
condition does not seem to us to have any special bearing 
upon her rights to be reinstated. Her right to become rein- 
stated depends upon the edicts and regulations of the supreme 
castle. One of the edicts provides “that any member sus- 
pended for nonpayment of monthly payments or dues may be 
reinstated, if in good health and not engaged in any prohibi- 
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tory occupation, by the payment of all arrearages of every 
kind within sixty days of suspension.” It would seem, there- 
fore, that the right of the insured to become reinstated de- 
pended upon two conditions: First, she must have been in 
good health at the time; and, second, the payment of all ar- 
rearages within the time limited. By the plain and clear 
meaning of the edict, the good health of the member at the 
time of the payment must exist, as a condition precedent to 
the right of reinstatement. When the insured tendered the 
amount of the assessments due, she impliedly, at least, repre- 
sented that the conditions existed upon which she had the 
right to be reinstated; viz., that she was in good health. The 
evidence is clear and undisputed that at the time of the pay- 
ment of the assessment the insured was hopelessly ill and 
dying, and lived but a few hours thereafter. 

It is insisted, however, by the plaintiffs, that the accept- 
ance of the assessment by Mr. Glover was a waiver of the 
condition of good health. We cannot agree with this conten- 
tion. The members of a mutual benefit association are con- 
clusively presumed to know its rules and regulations, and the 
assured, therefore, must have known that her good health 
was a condition precedent to her right to reinstatement. She 
was not acting, therefore, in good faith to the lodge, in ten- 
dering the payment of her dues, in view of the condition of her 
health. This fact alone, in our opinion, would be sufficient to 
defeat her right of recovery. We do not doubt the general 
rule that the provisions in a policy of insurance which are 
made for the benefit of the company can be waived by the com- 
pany, but such conditions can be waived only by officers of the 
company having authority to do so. Granting that Mr. 
Glover had the rights of the secretary of the lodge, it nowhere 
appears that he had authority to waive any of the provisions 
of the contract entered into between a member and the su- 
preme lodge. In the case of Field vs. National Council (Neb., 
89 N. W., 773) the rule is announced which we think the cor- 
rect one to apply to mutual, fraternal insurance companies, 
where the whole scheme is founded upon mutuality and good 
faith of its members. In that case Borgraefe vs. Supreme 
Lodge (22 Mo. App., 127) is cited with approval, in which it is 
said: ‘ The subordinate lodges are, no doubt, the agents of 
the supreme lodge in dealing with the members for many pur- 
poses; and in those cases where the subordinate lodges act 
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through their ministerial officers, and where the latter act in 
conformity with the rules governing the lodges and the order, 
these officers may become, pro hac vice, the agents of the 
subordinate lodges. But it is not shown to us that these offi- 
cers are anywhere endowed with the power to set aside the 
rules of the order, or that the subordinate lodges are endowed 
with such faculty. On the other hand, it is perceived, by the 
provisions of the laws of the order above quoted, that no 
grand lodge has power even to alter or amend 'the laws gov- 
erning these subordinate lodges. The doctrine of waiver, 
which is often appealed to to prevent forfeitures in the case 
of policies of insurance, has no application to the forfeitures 
of memberships in these orders. The laws and rules govern- 
ing the different branches of such an order are in the nature 
of contracts among all the members, ‘and considering the wide- 
spread extent of these organizations, and the very great ex- 
tent to which these schemes of benevolence have taken the 
place of life insurance, especially among the working classes, 
it is highly important, as a principle of public policy, that in 
cases of this kind their rules and regulations should be sub- 
stantially upheld by the judicial courts:” State vs. Associa- 
tion, 42 Mo. App., 485; Karcher vs. Supreme Lodge, 137 Mass., 
368; Hall vs. Supreme Lodge (D. C.), 24 Fed., 450; Rood vs. As- 
sociation (C. C.), 31 Fed., 62. 

We think, under the facts proven, the court should have di- 
rected a verdict for the defendant. .We therefore recommend 
that the judgment of the District Court be reversed, and the 
cause remanded for further proceedings according to law. 

Hastings and Kirkpatrick, CC., concur. 


Per Curiam. 
For the reasons stated in the foregoing opinion, the judg- 
ment of the District Court is reversed, and the cause re- 
manded for further proceedings according ‘to law. 
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SUPREME COURT OF IOWA. 


SMOUSE 
v8. 


IOWA STATE TRAVELING MEN’S ASS’N.* 


The insured under an accident policy, recovering from pneumonia, was 
suddenly roused in order to dress, and, becoming entangled in his 
nightdress, burst a blood vessel in his efforts to remove it. 


Held, That an instruction that an accidental cause is such as may hap- 
pen by chance is erroneous, as suggesting that chance is not neces- 
sary to an accident. 


Heid, That an instruction that if the result was due to voluntary move- 
ment it could not be an accident, was of doubtful correctness, but 
whether correct or not, was the law by which the jury must be gov- 
erned, and a finding for the insured where the evidence showed the 
movement to be voluntary was reversible error. 


Appeal from District Court, Linn County. The plaintiff hav- 
ing recovered judgment below, the defendant appeals. 


Cummins, Hewrrt & Wricut, for Appellant. 
C. W. Kerprer and H. M. Ercusr, for Appellee. 


Weaver, J. 

On May 4, 1892, the defendant, a mutual benefit association, 
isssued to Arnold Smouse a certificate entitling him to all the 
benefits of membership in such association. Among the bene- 
fits thus assured was the right of his wife, the plaintiff herein, 
to receive certain indemnity iin the event of his death “ from an 
accidental cause.” On March 6th the said Smouse, while still 
a member of the association in good and regular standing, died 
at Mt. Vernon, Iowa. Thus far the facts are conceded, and the 
one question presented by the issue submitted to the jury in 
the court below was whether the death of Smouse occurred 
“ from an accidental cause.” The case as made by the plaintiff 
is substantially as follows: At the time of his death, Mr. 
Smouse was forty-five years old. He was ordinarily in good 
health, weighed about one hundred and seventy-five pounds, 
but had suffered from an attack of pneumonia about two 
weeks prior to his death. He was apparently recovering from 
this malady, and the physician had ceased professional attend- 

* Decision rendered, Oct. 30, 1902. 
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ance upon him, but his strength was not fully restored. On the 
morning of his death he arose and partially dressed, putting 
on his trousers and slippers, but did not remove his nightshirt. 
Later he lay down on a couch, and had fallen asleep, when his 
wife aroused him suddenly, telling him some of his friends 
were approaching ‘the house, and told him to hurry and dress. 
He arose from the couch in a somewhat dazed or confused con- 
dition of mind, and hurriedly attempted to remove his nightt- 
shirt over ‘his head. While his arms were raised above his 
head, he became in some manner entangled in the garment, 
and put forth more or less violent exertion in the apparent ef- 
fort to extricate himself, which was accomplished with his 
wife’s assistance. In this act, or immediately thereafter, he 
sustained a rupture of a blood vessel, the hemorrhage from 
which filled his lungs, and caused his death within a few min- 
utes. It is the theory of the plaintiff that the rupture of the 
_ blood vessel was the unforeseen, unexpected, and unusual re- 
sult of a legitimate act on part of the insured, and that his 
death was therefore “from an accidental cause,” within the 
meaning of the contract sued upon. The defendant denies that 
the death of Mr. Smouse was in any proper sense accidental. 
The appeal is based upon the proposition that 'there is no evi- 
dence upon which a verdict of accidental death can be justi- 
fied. Errors are also alleged upon certain rulings of the court 
in the admission of testimony and in the instructions to the 
jury. 

1. Among other things, the court instructed the jury as fol- 
lows :-— 

“(3) You are instructed that an accidental cause is such as 

may happen by chance; unexpected taking place; not accord- 
ing to the usual course of things, or not as expected. 
“(4) You are further instructed that if you find from the evi- 
dence that said Arnold Smouse on or about March 6, 1898, 
while lying and sleeping, became startled by a call announcing 
the arrival of relatives, and thereby became confused and mo- 
mentarily irresponsible in his movements, and, in his attempts 
to remove ‘his garments, became entangled in his nightshirt, 
and, in his efforts to remove the same, involuntarily made such 
movements and overexertion as to cause a rupture of a blood 
vessel, thereby causing death, then, in that event, you will be 
warranted in finding that said Arnold Smouse died from an ac- 
cidental cause. 
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“(5) But if you find that at the time said Arnold Smouse’s 
acts were voluntary, although the result may not be designed, 
foreseen, or expected, if it was the direct effect of acts volun- 
tarily done, or of conditions voluntarily assumed, it cannot be 
said to be accidental, and you should so find.” 

Complaint is made that the use of the word “ may” in the 
third paragraph of these instructions serves to weaken the 
definition given of “accident,” and suggests by inference that 
the element of chance and unexpectedness is not always neces- 
sary to an accidental result. This criticism we think is just, 
and the error should be avoided upon a retrial. 

2. In the fourth and fifth paragraphs of the charge the jury 
were told, in effect, that if the rupture of the blood vessel was 
the result of voluntary movements or exertions on the part of 
Mr. Smouse, or of conditions voluntarily assumed by him, then 
the fatal result cannot be regarded as accidental. There is a 
difference of opinion among the members of thiis court as to 
the correctness and sufficiency of the definition thus given. 
But whether it be right or wrong as an abstract proposition, it 
was the law of the case for the jury, and the correctness of the 
verdict must be tested by it. An examination of the testimony 
reveals nothing to sustain a finding that the acts or exertions 
put forth by the assured in removing his nightshirt, or in dis- 
entangling himself therefrom, were of an involuntary charac- 
ter. An involuntary movement iis one which is made against 
the will as under compulsion, or independent of the will, as in 
the process of breathing or in the circulation of the blood, or as 
seen in a body in convulsions. The most shown in the present 
case is that Mr. Smouse, on being suddenly awakened from 
sleep, appeared dazed and confused; but ‘he evidently compre- 
hended the call of his wife to dress quickly, and was endeavor- 
ing to do so. His dazed and confused condition may account 
for his becoming entangled in his garment, and may have made 
him incapable.of exercising ordinary care and prudence in the 
physical exertions employed by him in escaping therefrom; 
but those exertions appear to have been none the less volun- 
tary, in the proper sense of the word, and therefore, upon the 
theory of the instructions given, the verdict should have been 
set aside. It is to be here remarked that the word “ involun- 
tary ” is not the equivalent of the word “ undesigned ” or “ un- 
intentional,” and could not well have been so understood by 
the jury, although there are cases which seem to authorize 
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such use of the term, notably McCarthy vs. Insurance Co., 8 
Biss., 362; Barry vs. Association (C. C.), 23 Fed., 712. 

3. Much of the argument of counsel is devoted to the weight 
of the evidence, but, in view of the fact that our conclusions 
upon the points already mentioned necessitate a reversal and 
new trial, we think it proper to express no opinion upon this 
proposition. 

The judgment of the District Court is reversed. 


a 


SUPREME COURT OF MINNESOTA. 


DWINNELL &T AL. 
vs. 
KRAMER Et At.* 


The insurance policy which is the basis of this action was in form and 
substance the standard form, except that at the end thereof the 
words following were added: ‘ This policy is issued in accordance 
with the provisions of sections 47, 48, 49 and 40, chapter 175, Gen- 
eral Insurance Laws of the State of Minnesota. Reference is here- 
by made to said acts, and the same, together with the by-laws and 
the application of the assured on file with this company, are 
hereby declared to be a part of this contract.” Held, Construing cer- 
tain provisions of Laws 1895, c. 175, relating to mutual fire insurance 
companies, that the defendants were not thereby made liable for 
assessments for the losses of the company. 


Appeal from Municipal Court of Minneapolis. Action by 
W. 8S. Dwinnell and another, as receivers of the Minneapolis 
Fire & Marine Mutual Insurance Company against Charles C. 
Kramer and another. From an order overruling a demurrer 
to the answer, plaintiffs appeal. 


Wii S. Dwixnett and Joun C. Sweet, in Pro. Per. 
W. W. Barpwet, for Respondent. 


Start, C. J. 

This is an appeal from an order of the Municipal Court of 
the city of Minneapolis overruling the plaintiffs’ demurrer to 
the answer herein. The complaint alleged that the Minne- 
apolis Fire & Marine Mutual Insurance Company, hereafter 
designated as the company, is a corporation organized under 
Laws 1895, c. 175, to do a mutual fire insurance business; that 
on April 3, 1900, the company, at the request of the defend- 
ants, and in consideration of $9.20, as premium, executed to 
* Decision rendered, Nov. 14, 1902. 
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them its policy of insurance, which is made a part of the com- 
plaint; that on March 5, 1901, the company was by the Dis- 
trict Court of the County of Hennepin, in sequestration 
proceedings pending therein, adjudged insolvent, and the 
plaintiffs were appointed receivers thereof, to wind up its 
affairs; that they accepted and qualified as such; and further, 
that on March 15, 1901, the District Court made an assessment 
upon the policyholders of the company to pay its losses, and 
that the amount so levied against the defendants was $9.20; 
and that they were duly notified of the amount thereof, but 
have never paid it. The complaint demands judgment for 
the amount of the assessment. The answer admitted that the 
policy was issued to them by the company, but alleged, in ef- 
fect, that it falsely represented to them, for the purpose of 
inducing them to accept the policy, that it was not a mutual 
policy, but one upon the all-cash plan, and that by accepting 
the same the defendants would not incur any contingent lia- 
bility; that no notice was printed on the policy of the time 
and place of holding annual meetings of the company, as re- 
quired by law, in case of mutual insurance policies; and that 
no notice of the application to the court to levy the assess- 
ment was served upon them. It may be conceded that, if the 
complaint states a cause of action, these allegations of the 
answer do not constitute a defense. But a demurrer reaches 
back to the first pleading which is defective in substance, and 
it is the contention of the defendants that the complaint does 
not allege facts constituting a cause of action. Their claim is 
that the policy, which is made a part of the complaint, as the 
basis of the alleged cause of action, show upon its face that 
the defendants were not insured on the mutual plan, and 
that the extent of their liability by the terms of the policy was 
the amount of the premium named therein, which has been 
paid. The policy is, in form and substance, the Minnesota 
standard policy, provided for by Laws 1895, c. 175, § 53, ex- 
cept that at the end thereof there are inserted these words :— 
This policy is issued in accordance with the provisions of 
sections 47, 48, 49, and 40, chapter 175, General Insurance 
Laws of the State of Minnesota. Reference is hereby made 
to said acts, and the same, together with the by-laws and 


the application of the assured on file with this company, are 
hereby declared 'to be a part of this contract. 


We assume that the reference is to Laws 1895, 'c. 175. Other 


than the words we have quoted, and the name of the company, 
Vou. XXXII.—12. 
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there is not a word in the policy to indicate that it is a mutual 
insurance policy, but, on the contrary, all other provisions 
thereof are precisely those which would be used in cases 
where the only liability intended to be imposed by the policy 
upon the insured was the payment of the amount of the pre- 
mium therein named. The sole question, then, is whether the 
interpolation of the provision we have quoted, in the ‘policy, 
made the defendants contingently liable for an assessment 
for the losses of the company, as provided by the sections of 
the statute referred to therein? An answer to this question 
involves a consideration of the following provisions of Laws 
1895, c. 175:— 

Each policyholder shall be liable to pay his apportional 
part of any assessment which may be made by the com- 
pany in accordance with law and his contract on account of 
losses and expenses incurred while he was a member, pro. 
vided, he is notified of such assessment within one year 
after the expiration of his policy: Section 39, c. 175, Laws 
1895. 

Mutual fire insurance companies * * * shall charge 
and collect on their policies a full mutual premium in cash 
or notes absolutely payable. Any such company may in its 
by-laws ‘and policies fix the contingent mutual liability of 
its members for the payment of losses and expenses not pro- 
vided for by its cash fund, provided, that such contingent 
liability of ‘a member shall not be less than a ‘sum equal to 
and in addition to the cash premium written in his policy, 
nor more than a sum equal to three times the amount of 
such cash premium. The total amount of the liability of 
the policyholder shall be plainly and legibly stated upon 
each policy: Section 40, c. 175, Laws 1895. 

In all insurance against loss by fire the conditions of in- 
surance shall be stated in full, and neither the application 
of the insured nor the by-laws of the company shall be con- 
sidered as a warranty or a part of the contract, except so 
far as they are incorporated in full into the policy: Sec- 
tion 52, c. 175, Laws 1895. 

No fire insurance company shall issue fire insurance poli- 
cies on property in this State other than those of the stand- 
ard form herein set forth, except as follows, to-wit :— 


Then follow certain exceptions which authorize any insurance 
company to print on or in its policies certain matters not 
found in the standard form.—among others, any provisions 
Which it is authorized or required by law to insert therein. 
But the exceptions do not include the provision which was 
added to the policy in this case. Then follow the form and 
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subject-matter of the standard policy: Section 53, c. 175, 
Laws 1895. 

It is obvious from the mere reading of these sections that 
they require that the total liability of the insured and the 
terms and conditions of insurance be fully and clearly stated 
in any policy issued on the mutual plan, and that the liability 
stated in the policy cannot be increased by a mere reference 
therein to sections of the statute by number, or to the by-laws 
or the articles of incorporation of the company issuing the 
policy. A policyholder in such a company is liable to assess- 
ment for losses, not simply in accordance with law, but in ac- 
cordance with his contract. Any such company may fix the 
contingent mutual liability of its policyholders, not merely by 
its by-laws, but by its policies, and “the total amount of the 
liability of the policy shall be plainly and legibly stated upon 
the face of each policy.” Again, the conditions of insurance 
must be stated in full; nor can the by-laws of the company be 
considered a part of the contract, except so far as they are 
incorporated in full into the policy. While mutual insurance 
companies may use the standard form, and perhaps must, they 
are expressly authorized to, and must, insert therein such 
provisions as will show the total amount of the liability of 
the policyholder. Or in other words, if they seek to impose 
upon him a contingent mutual liability for their losses, they 
are not only authorized so to do, but must so state plainly and 
legibly on the face of his policy: Laws 1895, c. 175, §§ 40, 53, 
subd. 4. To permit them to issue cash or stock policies, and, 
by a formal reference to the statute and their by-laws, thereby 
impose upon the insured a contingent mutual liability for 
their losses, would be contrary to the express provisions and 
manifest intent of the statute, and a gross fraud. No such 
liability was stated in the policy here in question, which con- 
tains the ordinary contract of insurance, without the mutual 
conditions required by the statute, whereby the company in- 
sured for one year the property of the defendants therein 
described, in consideration of the payment of the cash pre- 
mium therein named. We accordingly hold that the defend- 
ants are not liable upon this policy, contingently or otherwise, 
in any amount in excess of the cash premium therein named; 
hence the complaint does not state a cause of action. 

Order affirmed. 
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LOWER COURT DECISIONS. 
PAROL AGREEMENT TO INSURE BY AGENT. 


Supreme Court of New Jersey, Passaic County. 


CONSUMERS’ MATCH CO. Et AL., Plaintiffs, 


v8. 


GERMAN INS. CO. oF FREEPORT, ILL., Defendant.* 


Where an agent is not authorized to insure a prohibited risk, his mere 
verbal agreement to insure such a risk is not a valid contract, nor 
is the case helped by the fact that a policy purporting to insure such 
risk, and signed by the president and secretary, is in the agent’s 
office, but has never been issued or delivered, where it does not ap- 
pear whether it was countersigned as required. 


Before Justice Jonathan Dixon, Justice of the Supreme 
Court, and a jury, at the September ‘term, 1902. 


Grorce P. Rust, for Plaintiffs. 
Wim H. Carey (William D. Murray of counsel), for Defendant. 


Counsel for the defendant moves for a nonsuit on the ground 
that there has been no contract of insurance shown binding 
upon the defendant company; also, on the ground that if the 
defendant’s agent undertook to make a contract of insurance 
binding upon the defendant, he acted outside of his authority, 
as shown by the plaintiffs in their case; also on the ground 
that the plaintiffs ‘had notice of the fact that if the defend- 
ant’s agent, Mulholland, attempted to make a contract of in- 
surance covering the property designated in the plaintiffs’ dec- 
laration, he was acting outside of his authority—beyond his 
authority. 

The Court—lI think there are two difficulties in your way, 
Mr. Rust. One is that there is no proof of the issuing of the 
policy. There is evidence here that a policy was written in 
Mr. Mulholland’s office, but there is no proof that it was ever 
issued. It was never delivered, and it was not to be binding 
upon the company, under the insurance forms, until it was 
countersigned by the agent. The form in which the policy 
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was while it rested in the hands of the agent does not appear; 
that is to say, it appears sufficiently to indicate that it was 
signed by the president and secretary, but that it was counter- 
signed by the agent does not appear. 

It seems to me that under the written authority, the specific 
character of which is put in evidence, Mr. Mulholland had no 
right to bind the company except by a policy of the company, 
signed by the president and secretary, and countersigned by 
the agent, and even by such a policy he would not have power 
to bind this company unless it was such a risk as it was in his 
discretion to take. 

But when the company says: “To do certain things you are 
our agent; you are not our agent to do certain other things,” 
and that is put in writing, it seems to me that those who deal 
with that agent must ascertain the limitation of his authority 
and act within that scope, unless they can show that with the 
consent of his principal he has acted outside of that authority. 
Of course, if you could show that it was the custom of Mr. 
Mulholland to issue policies for prohibited risks, and that the 
company recognized such policies, then you would have ground 
to say that he was their general agent; but there is not the 
slightest evidence to that effect, and all the evidence is to 
the contrary. Mr. Jacobs, who was in Mr. Mulholland’s office, 
testifies that he had never known him to issue a policy on the 
prohibited risks; on the other risks he issued policies. So you 
have nothing on which to stand to hold the company, and I 
will allow the motion for nonsuit. 

Counsel for the plaintiff prays an exception to the remarks 
of the court wherein the court stated that the policy was never 
issued. 

Mr. Rust—I think we have a right to hold the defendant on 
the agreement of the agent to issue the policy. 

The Court—I don’t think you have shown any authority or 
any sign of authority on the part of Mr. Mulholland to bind 
the company except by a policy, signed by the president and 
secretary and countersigned by the agent; I don’t see upon 
what principle the agreement of Mulholland can bind the com- 
pany. If he were general agent, then the company would be 
bound; but I don’t regard him as a general agent, I regard 
him as an agent with limited powers. 

I will grant the nonsuit. 
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INSURANCE UNDER FALSE NAME. 


Court of Appeal, Parish of Orleans, La. 


WILLIAM J. BIGGS 
v8. 


UNITED STATES FIRE INS. CO. 


. The utmost good faith is required in making a contract of insurance; 
therefore, every fact and circumstance which can possibly influence 
the mind of the insurer in determining whether he will underwrite 
the policy at all or at what premium he will undertake it is neces- 
sary to be disclosed. 


. But this rule is applicable to such facts only as vary the nature of 
the contract, which one party privately knows, and the other is 


ignorant of, and has no opportunity of knowing nor any reason to 
suspect. 


. Concealment, therefore, of a material fact, fraudulent, if designed; or 
though not designed, varying materially the object of the policy and 
changing the risk understood to be run, avoids the contract. 


. The test is the probable effect which the statement might naturally 
and reasonably be expected to produce in the mind of the under- 
writer, and not the fact that it did not actually increase the risk. 


. Insurance is a personal contract and appertains to the person and 
not to the thing which is the subject of the risk against which he is 
protected. 


. Hence, none but the parties to the contract, or their legal: representa- 
tives, in case of their death, can avail themselves of the contract, 
although others may in fact have an equitable, or even a legal in- 
terest in the property insured, unless some form of words is used to 
express the contrary intention. 


I. D. Moors, J. 

The question presented for decision in the instant cause is 
whether a person, other than the one specifically named in a 
policy of insurance as the assured, may recover thereon, even 
though it is established that the person claiming the benefits 
thereunder is the only person having any insurable interest 
in the property covered, and that the name of the insurer was 
but the “ commercial ” or “ trade name ” of the person claim- 
ing the indemnity; and when it also appears that the person 
named as the insurer is a woman; that she never had any in- 
surable interest in the property; that she was dead long prior 
to the underwriting of the contract; that the claimant under 
such policy is her son; that the property insured (which was a 
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stock of goods in a store conducted as a grocery and bar) stood 
in the name of the dead mother, and when none of these facts 
were disclosed to the underwriter until after the loss had been 
sustained. 

The facts in this case, and which suggest this inquiry are, as 
we appreciate them, as follows:— 

On the 21st of March, 1901, an employee or solicitor for the 
local agent of the Mechanics’ & Traders’ Insurance Company 
brought to his employer an application addressed to that com- 
pany, purporting to be signed by M. J. Biggs, for insurance to 
the amount of $500 on a stock of merchandise situated in a 
storehouse conducted as a grocery and bar in the city of New 
Orleans. The Mechanics’ & Traders’ Insurance Co. declining the 
risk, the local agent of that company turned the application 
over to the local agent of the defendant company, whereupon 
the latter company issued its policy under date of March 21, 
1901, for $500, naming M. J. Biggs therein as the insured. The 
policy conforms to what is known as the New York standard - 
form of fire policies, and contains the stipulation :— 

“The entire policy shall be void if the insured has concealed 
or misrepresented, in writing or otherwise, any material fact 
or circumstance concerning this insurance or the subject there- 
of; or if the interest of the assured in the property be not 
truly stated herein; or in case of fraud or false swearing by 
the insured touching any matter relating to this issuance or 
the subject thereof, whether before or after a loss.” 

On the 28th day of March, 1901, six days after the insurance 
was effected, and about a week and a half after the store had 
been established, the property covered by the policy was de- 
stroyed by fire. 

Proof of loss having been submitted to the company, papers 
were then transmitted to its adjuster (Mr. Cook) for his atten- 
tion. The adjuster thereupon addressed a letter through the 
mails to “ Mr. M. J. Biggs,” acknowledging receipt of the “ pa- 
pers purporting to be proof of loss,” informing him that the 
papers were “entirely unsatisfactory,” and soliciting an ex- 
amination of the insurer under oath. 

Some two months following the date of the letter, supra, a 
gentleman answering to the name of Biggs, and accompanied 
by his lawyer, Mr. Fisher, appeared at the office of Mr. Cook, 
the adjuster, for the purpose of undergoing the examination. 
The usual oath was then administered to Mr. Biggs, and in re- 
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ply to the first question asked, replied that his name was 
“ William J. Biggs.” Thereupon Mr. Cook informed him that 
the person whom it was desired to examine was the insured, 
M. J. Biggs. W. J. Biggs then answered: “Oh, well; that is 
my mother.” Cook then informed him that as his mother was 
_the insured it would be necessary to examine her. Biggs re- 
plied that his mother knew nothing about the business; that 
he (W. J. Biggs) held her power of attorney; that “ he handled 
the business for his mother,” and that she knew absolutely 
nothing about it, and that therefore he was the proper party 
to answer any question in connection with that business.” 
The adjuster then turned to his lawyer, Mr. Spencer, who was 
present throughout this interview, and requested his opinion 
as to the advisability of going on with the examination of 
William J. Biggs, in view of the fact that he affirmed that he 
was his mother’s agent. Mr. Spencer suggested that the 
power of attorney be produced so that he might ascertain its 
* scope and extent; or that Mr. Wm. J. Biggs arrange to get a 
special power of attorney from his mother. Thereupon Biggs 
got up, saying that “ If you are going to have all that monkey 
business about it, then I’ll quit and have my attorney bring 
suit,” and he then started to leave. He was restrained by his 
attorney, who, consulting with Biggs aside from the other 
parties, finally said that the power of attorney would be pro- 
-duced the next day, and the parties then dispersed. 

The next day Biggs’s lawyer, Mr. Fisher, called upon Mr. 
Spencer as promised, and exhibited to him a power of attorney 
from Mrs. Mary J. Biggs to William J. Biggs, of date April 22, 

"1899. 

Mr. Spencer, upon examination of the document submitted 
to him, expressed the opinion that it was not sufficient to au- 
thorize William J. Biggs to act in the matter, and suggested 
that the latter get a special power of attorney from his 
mother. Thereupon Mr. Fisher said: “ Well, I learned some- 
thing after I left vou yesterday that I did not know anything 
about before; that Mrs. Biggs was dead, and had been dead 
for two years.” Then Mr. Spencer informed Mr. Fisher that it 
was unnecessary to go any further in the matter, as the policy 
under the fact communicated to him was an absolute nullity, 
and that he would so advise the company. 

Seven months later William J. Biggs brings this suit. 
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The averments of his petition are, inter alia, “ that he was 
at that time (when the policy was issued) carrying on and con- 
ducting business under the commercial name of M. J. Biggs,” 
and “that the said company was well aware at the time of the 
insurance and the time of the reception of the premium from 
petitioner that he was the sole and the only owner of the prop- 
erty insured, and that he and no one else was being insured.” 

The M. J. Biggs named in the policy as the insured is Mrs. 
Mary J. Biggs, and she died in the month of February, 1900. 
William J. Biggs was the owner of the property insured, both 
at the time the policy was issued and when the loss occurred. 
The business was conducted in the name of the mother, Mrs. 
M. J. Biggs. But it is equally as true that no one seems to 
have known, at least so far as we are advised by the record, 
whether M. J. Biggs was a man or a woman, was dead or alive, 
or that the employment of the name “ M. J. Biggs” was sim- 
ply a “commercial” or “ trade name” for William J. Biggs, 
and that the business so conducted was for the sole benefit of 
William J. Biggs. Even Peter Laragon, the clerk in the store, 
who testifies that “ Mr. Biggs acted as owner of it—the prop- 
erty,” and that “all his dealings were with Mr. Biggs as pro- 
prietor,” does not seem to know, or at least does not testify 
that William J. Biggs was employing a “ commercial name ” 
at all, or that if he was, he was conducting the business for 
his own account. On the other hand it is shown by the bill of 
one of the creditors of the store that goods purchased from 
March 12, 1901, to April 29, 1901, were billed to “ Mrs. M. J. 
Biggs;” that on the 21st of June, 1901, a suit was brought 
against Mrs. Mary J. Biggs on these bills; that she was cited 
by domiciliary service; that she appeared by counsel, and that 
on the 15th day of January, 1902, judgment was rendered 
against her, although she had been dead for two years prior 
thereto; that the city directory for the years 1890 and 1891 
reported the business then conducted at 1101 .Carondelet 
Street, as follows: “ Biggs, Mary J.—Grocer. 1101 Caronde- 
let; ’phone 2013—residence same,” and plaintiff as follows: 
“Biggs, Wiliam J.—-Agent Mrs. M. J. Biggs. Residence 1101 
Carondelet; *phone 2012.” These entries in the directories 
were authorized by the plaintiff. 

There is not a particle of evidence to sustain the plaintiff's 
allegation that the insurance company was aware “that he 
was the sole owner of the property insured, and that he and 
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no one else was being insured.” On the contrary, the first in- 
timation that the defendant company had that the insured 
was dead and had been dead long prior to the entering into 
the contract, was when its counsel had been advised of that 
fact months after the fire by Biggs’s lawyer, and the first and 
only information it has ever received that William J. Biggs 
was employing his mother’s name as a “ commercial name” 
was the information contained in the plaintiff’s petition. 

We are satisfied that William J. Biggs was conducting busi- 
ness in his mother’s name for purposes which are too evident 
to be misunderstood; that he held out to the world that it 
was his mother’s business; that he did not make known the 
fact of her death; and that he was pretending to act as her 
agent. Under this condition of facts, it is quite evident that 
the plaintiff cannot recover, and for the double reason firstly, 
because there has been such a fraudulent concealment of ma- 
terial facts as renders the policy void ab initio, and secondly, 
because in no event can any other person than the one named 
in the policy as the person intended to be indemnified recover 
for a loss, unless some form of words is used to express the 
intention that it covers any and all persons in interest. 

I. The law requires the utmost good faith in making a con- 
tract of insurance. Every fact and circumstance which can 
possibly influence the mind of the insurer in determining 
whether he will underwrite the policy at all is necessary to be 
disclosed. If, therefore, there be a concealment or suppressio 
veri; a fraudulent suppression of any fact or circumstance 
material to the risk, this, like every other fraud, avoids the 
contract ab initio upon principles of natural justness. 

“ Fair dealing,” says Mr. Chief Justice Marshall in Columbia 
Ins. Co. vs. Lawrence (2 Pet., 25), “ requires that the insured 
shall state everything which might influence and probably 
would influence the mind of the indemnitor in forming or de- 
clining the contract.” 

“The person applying for insurance owes a duty to the pro- 
posed insurer which requires that he shall put him in posses- 
sion of all facts which are within his knowledge, or which it is 
his duty to know. and which is material that the insurer 
should know. The concealment or misrepresentation of ma- 
terial matters may justify the insurer in repudiating the ob- 
ligation of the contract, even after there has been a loss:” 
Elliot on Ins., p. 79, 80. 
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A fact is material within the meaning of the rule where the 
knowledge or ignorance of it would materially influence the 
judgment of the indemnitor in making the contract, or in de- 
termining the premium: Ibid, 90. 

The test is the probable effect which the statements might 
naturally and reasonably be expected to produce in the mind 
of the insurer (10 Pet., 507), and not the fact that it did not 
actually increase the risk: 20 N. Y., 32. 

In the case at bar the facts show the concealment of most 
material facts: ist, that the party who signed the applica- 
tion was not the person whose name was signed 'thereto; 2d, 
that the applicant was a woman; 3d, that she was dead, and 
had been dead for a year or more prior to the date of the ap- 

-plication; 4th, that she was consequently not, and could not 
be, the owner of the property insured; 5th, that the name em- 
ployed was a “ commercial name,” if that were a fact, and 6th, 
that William J. Biggs alone was the person intended to be 
covered by the contract. We cannot conceive of a case in 
which the facts concealed are more material and the conceal- 
ment more fraudulent in the sense of the law than is the in- 
stant cause. Even were the concealment, however, not 
fraudulent, but only the effect of accident, negligence, inad- 
vertence or mistake, varying as it does materially the object 
of the policy and changing the risk understood to be run, it 
would be equally fatal to the contract. 

It is a well-settled principle of insurance law that insur- 
ance is a personal contract, and refers to the person and not 
to the thing which is the subject of the risk against which he 
is protected. None but the parties to the contract or their 
legal representatives in case of their death, can avail them- 
selves of the contract, although others may in fact have an 
equitable or even a legal interest in the property insured. 
The only exception to this rule which has been admitted ex- 
ists where a policy has been bona fide, and for a valuable con- 
sideration assigned with the notice to the underwriter and an 
assent on his part either express or implied. 

“Tt is not,” said the Supreme Court of the United States 
(16 Pet., 495; 151 U. 8., 453) “a contract running with the 
land in case of real estate, nor running with the personalty, so 
to speak, in the case of a chattel.” 

The underwriter contracts with reference to the character 
of the assured for integrity and prudence. He might be will- 
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what interest in the property he contemplated covering by the 
policy may be as it may, but it is quite evident that, both from 
the letter of the contract and from the evidence adduced at the 
trial, the defendant company did not insure, nor was it in its 
contemplation to insure, any other interest than the interest, 
if any she had, of the person named in the policy. If, as con- 
tended by the plaintiff, M. J. Biggs was but the “ commercial 
name” of William J. Biggs, it was an easy matter for the 
plaintiff to have made his application accordingly: “ William 
J. Biggs, trading under the commercial name of M. J. Biggs,” 
or in some other such form, or to have advised the underwriter 
of the facts. But not only does ‘he not do this, but, up to the 
moment of the filing of bis suit he pretends to be acting as 
the agent of M. J. Biggs. As such he sought to make the proof 
of loss and to collect the insurance. That he might have suc- 
ceeded in this imposition, had not his counsel frankly avowed 
the facts as soon as he discovered them, may not be doubted. 
We are referred by the learned counsel for the plaintiff to 
Pelican Insurance Co. in liquidation (47 A, 936) as an au- 
thority for its present contention. In that case the agent who 
issued the policy was aware of the fact that the insured, W. 
F. Grubbs & Co., was composed of but one member, W. F. 
Grubbs, who had effected the insurance. Here the contrary is 
the fact. 

Our conclusion, therefore, is that under the facts disclosed 
the plaintiff cannot recover. So thought our learned brother 
of the District Court. His judgment is not error, and it is af- 
firmed. 





188 Insurance Law Journal. [ Feb., 


ing to make good the loss of one by the destruction of prop- 
erty owned by him, while he would be altogether unwilling to 
insure the same property if owned by another. And while it 
is not essential to the validity of a contract of insurance that 
the person to be insured be named in the policy, because in 
such case, just as in the case where the designation used in 
the policy is applicable to several persons, or where the de- 
scription is imperfect or ambiguous so that it cannot be un- 
derstood without explanation, resort to intrinsic evidence may 
be had in order to ascertain who were in the minds of the 
parties contracting when the contract was made, and whose 
interest it was intended to be covered thereby; nevertheless, 
where the policy names the insured whose interest it is in- 

tended to cover; where there is no pretense that the name is : 
applicable to several, or that it is indefinite and ambiguous, 
so that it cannot be understood without explanation, no one 
may avail himself of it but the person named therein as the 
insured, unless some form of words is used, as for example: 
“For whom it may concern,” or one of similar import showing 
an intention to admit to its benefit other persons having an 
interest in the property insured, though not named. 

Even when the policy is for the ‘benefit of “ whom it may 
concern,” it is understood to mean not any and everybody who 
may chance to have an interest in the thing insured, but such 
only as are in the contemplation of the contract. Such a 
policy supposes an agency, and proceeding upon that ground 
looks only to the principal in whose behalf or on whose ac- 
count the agent moves in the transaction; and he for whose 
benefit the insurance is procured is the person in the contem- 
plation of the contract—is he whom it alone concerns. The 
inquiry, therefore, in such cases always is, for whose benefit, 
on whose account, was the insurance obtained?’ and that not 
appearing upon the face of the instrument is a proper subject 
of extrinsic evidence, which comes in aid of the policy by point- 
ing out the person to whom it is applicable, the party who is 
in fact concerned: Haynes vs. Rowe, 40 Me., 181; Neuson vs. 
Douglas, 16 Am. Dec., 317. 

Here it will not be contended that any form of words were 
employed to convey any idea of an intention of covering any 
other interest than that of “M. J. Biggs.” What the person 
applying for the insurance in the instant case intended when 
he submitted the application in the name of M. J. Biggs, and 
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Mourvat Company.—Norice or ASsEssMENT. 


In Milwaukee Trust Co. vs. Farmers’ Mutual Fire Ins. Co. 
of Waukesha, decided by the Supreme Court of Wisconsin, 
October 21, 1902, it was held that where the by-laws required 
the notice of assessment to state the amount of the loss and 
the amount due from the member, a notice which failed in 
these respects was not a legal notice which justified a forfei- 
ture. 

REINSTATEMENT.— BENEVOLENT ASssociATION. 


In the case of Adams vs. Grand Lodge A. O. U. W. of Ne- 
braska, decided by the Supreme Court of Nebraska November 
19, 1902, the following syllabus was furnished by the court :— 


Mere receipt of money by the financial officer of a subordi- 
nate lodge of a benevolent association is not of itself a 
waiver of other conditions for the reinstatement of a sus- 
pended member, especially when the receipt is accompanied 
by an express requirement of the other conditions. 

Where no authority over the payment of death benefits in 
the subordinate lodge or its officers is shown, their negotia- 
tions and dealings with ‘the beneficiaries after the assured’s 
death can establish no liability on the part of the grand 
lodge. 

After liability has been denied by the grand lodge, and 
payment, made for the purpose of reinstatement, tendered 
back, the fact that a member of the grand lodge’s finance 
committee invited plaintiff’s attorney to lay his case before 
the whole committee for action by it was not a binding ad- 
mission of liability, though it involved some expense to 
plaintiff 'to do so. 

The expression to a beneficiary by one member of such 
finance committee, when shown, after the assured’s death, 
the receipt sent to assured for his last payment, that it fixed 
defendant’s liability, was not a waiver of forfeiture. 


Srrvs or InpeBrepNEss Unper Crarm on a Lire Poticy. 

In the case of Equitable Life Assurance Society of the U. S., 
Plaintiff in Error, vs. Cecil Brown, Adm’r, decided by the 
Supreme Court of the United States, December 1, 1902, a writ 
of error to the Supreme Court of Hawaii was held to be con- 
trolled by the same principles as a similar writ to State courts. 
Suit was brought in Hawaii to recover by an administrator 
there of decedent, who had been a resident there, and had 
been appointed at the instance of his legal heir there. Before 
suit came to trial an administrator appointed in New York at 
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Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


CHANGE OF BENEFICIARY.—BENEVOLENT ASSOCIATION. 


In the case of Mason vs. Mason, decided by the Supreme 
Court of Indiana, December 12, 1902, the regulations of an un- 
incorporated railroad benefit association provided for supple- 
mentary applications in case of changes of benefits, and that 
the benefit should be payable only to the party named in the 
application. It was held tha't where a supplementary applica- 
tion provided for no beneficiary and the new certificate named 


none, there was no change of beneficiary though the member 
at the time declared such new beneficiary and gave her the 
certificate. 


Errect oF MorraaGcee Ciavse on Poricy Conpirions. 


In the case of Queen Ins. Co. vs. Dearborn Savings, Loan & 
Bldg. Association, decided by the Supreme Court of Illinois, 
October 24, 1898, attached to a fire policy was a mortgagee slip 
making loss payable to mortgagee as interest might appear, 
being the New York standard mortgagee clause. The policy 
provided that in case an interest under it should exist in favor 
of a mortgagee, the previous conditions of the policy should 
apply in the manner expressed in such provision regarding the 
mortgage as should be attached to the policy. It was held 
that policy conditions requiring proofs of loss to be made 
within sixty days, and suit to be brought within twelve 
months, these conditions applied solely to the owner and could 
not be set up in a suit by the mortgagee. In the absence of a 
provision as to the mortgagee, extending the time of payment 
of a loss, payment was due at the time of loss, and interest 
was properly allowed from that date. 
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the instance of a relative began a suit in a United States Court 
in that State. Judgment against the company was secured in 
Hawaii. It was held that the situs of the debt where the pre- 
miums were paid and the policy was delivered in Hawaii was 
at that place, and the writ of error was dismissed. 


Liasrmity Unper a Luioyps Poticy. 

In the case of the New York & Boston Lloyds against Ben- 
jamin T. Rhoads, Jr., as attorney of the People’s Fire Lloyds, 
decided by the Supreme Court of New York, in November, 
1902, the claim was made under a reinsurance contract of the 
former by the latter. The contract provided that 

The liability of each of the underwriters in case of any loss, 

and the amount insured by each underwriter shall be his 

proportionate part of the aggregate amount payable to the 
insured upon such loss, and no one of the underwriters shall 
be in any event liable under this policy for an amount ex- 
ceeding five hundred dollars. In no event or contingency 
shall any underwriter herein be liable for any part of any 
other underwriter’s liability herein, the liability assumed 
herein by each underwriter being separate and individual 
only, as if each underwriter had issued to the insured herein 

a separate policy, their liability being several and not joint. 

* * * and the total liability of each underwriter on all poli- 

cies now or hereafter in force after the application of the 

total unexpended premiums, shall not exceed twenty-five 
hundred dollars, the original subscription of five hundred 
dollars each being therein included. ; 

It was held that where an underwriter had already paid the 
twenty-five hundred dollars, after exhausting the unexpended 
premiums, it was a sufficient defense to any further claim. It 
was his right to place such a limitation on his liability. There 
is nothing unreasonable in such limitation. The case has been 
appealed by Mr. William B. Ellison, on behalf of the plain- 
tiffs, to the Appellate Division. 


Meanine or Noon. 

In the case of Thomas Meier vs. Phoenix Ins. Co., decided by 
the Supreme Court of Ohio, April 4, 1902, and unreported, the 
decision of the lower court that “ noon ” in an insurance policy 
means noon by sun time was affirmed by an evenly divided 
court under the rule, according to the official reporter, that an 
even vote leaves the case where it was found as to affirmance. 
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UNITED STATES SUPREME COURT. 


OcTOBER TERM, 1902. 


S. M. BURT anp H. R. BURT, Petitioners, 


v8. 


UNION CENTRAL LIFE INS. CO.* 


The insured was convicted of the murder of his wife, who was the bene- 
ficiary, and was judicially put to death. The policy was payable to 
his estate in case of her previous death. The two had transferred a 
half interest to the plaintiffs, who were their creditors. But the 
policy provided that in case of assignment a copy must be filed with 
the company, which did not appear to have been complied with. 
After the death of the wife the insured conveyed the remaining in- 
terest to the plaintiffs, who are also his sole heirs. 


Held, That the rights of the plaintiffs depend mainly, if not entirely, on 
the second assignment, and on the fact that they are his heirs, and 
therefore claimed directly under the insured. 


Held, That there is an implied obligation on the part of the insured to 
do nothing to wrongfully accelerate the maturity of the policy. 


Held, That public policy forbids the insertion of a stipulation in a policy 
which would induce crime, and also forbids the enforcement of a 
contract under circumstances which cannot be lawfully stipulated 
for. 


Held, That there can be no legal life insurance against the miscarriage 
of justice, and it cannot be alleged that the conviction and execu- 
tion were unjust. 


IIleld, That there could be no recovery on the policy. 


On writ of certiorari to the United States Circuit Court of 
Appeals for the Fifth Circuit. 


This was an action to recover on a policy of life insurance, 
commenced in the District Court of Travis County, Tex., and 
removed to the Circuit Court of the United States for the 
Western District of Texas. The policy was issued August 1, 
1894. William E. Burt was the insured. The policy, in case of 
death, was payable to Anna M. Burt, the wife of the insured, if 
living, otherwise to his executors, administrators or assigns. 
On September 10, 1895, the beneficiary, Anna M. Burt, and her 
husband, the insured, assigned a one-half interest to plaintiffs 
to secure them as creditors of the assignors. On July 24, 1896, 
the beneficiary, Anna M. Burt, died intestate, as did also the 
only children of the beneficiary and the insured. On February 
4, 1897, the insured, William E. Burt, conveyed to the plain- 

* Decision rendered, Dec. 22, 1902. 
VoL. XXXII.—13 
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tiffs the remaining interest in the policy, making them the sole 
owners of it. They are also his sole heirs, and as such are en- 
titled to the full benefit of the policy, there being no adminis- 
tration on his estate nor any necessity for one. 

On November 27, 1896, the insured, having been indicted for 
the murder of his wife, Anna M. Burt, the beneficiary, was 
tried and convicted in the District Court of Travis County, 
Tex., a court of competent jurisdiction, was sentenced to be 
put to death, and on May 27, 1898, was hanged pursuant to 
such sentence. The petition in this case alleged that, notwith- 
standing such conviction, sentence and execution, the insured, 
William E. Burt, did not in fact commit the crime of murder, 
nor participate therein, but that if he did the policy was not 
avoided thereby, because he was at the time insane. 

The policy, which in its general scope was an ordinary policy 
of life insurance, contained these provisions :— 

Third, If the insured should, without the written con- 
sent of the company, at any time enter the military or naval 
service, the militia excepted, or become employed in a liquor 
saloon, or if the insured should die by self-destruction, 
whether sane or insane, within three years from date hereof, 
this policy shall be null and void. 

x * * * * * 

The contract of insurance between the parties hereto is 
completely set forth in this policy and the application for 
the same. 

A demurrer to the petition was sustained and judgment en- 
tered for the defendant, which was thereafter affirmed by the 
Court of Appeals of the Fifth Circuit (105 Fed. Rep., 419), and 
thereupon the case was brought here on certiorari: 181 U.S%., 
617. 

Brewer, J. 

There is nothing in the policy which in terms covers the con- 
tingency here presented, the extracts therefrom given in the 
preceding statement being all that even remotely by sugges- 
tion or inference can have any bearing. The question, there- 
fore, is whether an ordinary life policy, containing no applica- 
ble special provisions, is a binding contract to insure against 
a legal execution for crime. The petitioners would distin- 
guish between cases in which the insured is justly convicted 
and executed and those in which he is unjustly convicted. The 
allegation here is that, notwithstanding his conviction and 
execution, he was not in fact guilty, that he did not participate 
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in the killing of his wife, and that if he ‘did ‘he was insane at 
the time, and therefore not responsible for his actions. 

Accepting the division made by counsel as one facilitating 
a just conclusion concerning the rights of the parties hereto, 
we inquire, first, whether a policy of life insurance is a con- 
tract, binding the insurer to pay to the beneficiary the amount 
of the policy in case the insured is legally and justly executed 
for crime? In other words, do insurance policies insure 
against crime? Is that a risk which enters into and becomes 
a part of the contract? 

The researches of counsel have found but one case directly 
in point, The Amicable Society vs. Bolland, decided by the 
House of Lords in 1830, and reported in 4 Bligh N. 8., 194, 211. 
The Lord Chancellor, delivering the opinion, after stating the 
question, answered it in the following brief but cogent 
words :— 

“Tt appears to me that this resolves itself into a very plain 
and simple consideration. Suppose that in the policy itself 
this risk had been insured against; that is, that the party in- 
suring had agreed to :pay a sum of money year by year upon 
condition that, in the event of his committing a capital felony, 
and being tried, convicted and executed for that felony, his 
assignees shall receive a certain sum of money—is it possi- 
ble that such a contract could be sustained? Is it not void 
upon the plainest principles of public policy? Would not such 
a contract (if available) take away one of those restraints op- 
erating on the minds of men against the commission of crimes; 
namely, the interest we have in the welfare and prosperity of 
our connections? Now, if a policy of that description, with 
such a form of condition inserted in it in express terms, can- 
not, on grounds of public policy, be sustained,-how is it to be 
contended that in a policy expressed in such terms as the pres- 
ent, and after the events which have happened, we can sustain 
such a claim? Can we, in considering this policy, give to it 
the effect of that insertion, which, if expressed in terms, would 
have rendered the policy, as far as that condition went, at 
least, altogether void?” 

There are some differences between that case and the pres- 
ent in the surrounding facts, but none that are material. 
There the policy was taken out for the benefit of the insured’s 
estate. Here the beneficiary was the wife of the insured, or, 
if she should not be living at the time of his death, his estate. 
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As her death preceded his, the conditions of the insurance be- 
came practically the same. In that case the insured had as- 
signed all his interest in the policies upon certain trusts, 
though the plaintiffs were his assignees in bankruptcy. Here 
he and his wife, the original beneficiary, transferred a half in- 
terest to these plaintiffs, who were their creditors, but the 
amount of the indebtedness is not shown, and the policy pro- 
vided “should this policy be assigned or held as security, a 
duplicate of said assignment must be filed with the company, 
and due proofs of interest produced with proofs of death. 
This company does not guarantee the validity of any assign- 
ment;” a requirement which does not appear to ‘have been 
complied with. So that the rights of the plaintiffs depend 
mainly if not wholly upon the fact of the assignment made by 
the insured after the killing of his wife and prior to his execu- 
tion, and the further fact that they are his sole heirs. The 
plaintiffs, therefore, in each of the cases claimed directly un- 
der the insured and sought to recover on a policy obtained by 
him, the maturity of which was accelerated by his execution 
for crime. In neither policy was there any express stipulation 
in respect to such a contingency, so that the reasoning of the 
Lord Chancellor is pertinent to this case, and it is reasoning, 
the force of which it is impossible to avoid. It cannot be that 
one of the risks covered by a contract of insurance is the crime 
of the insured. There is an implied obligation on his part to 
do nothing to wrongfully accelerate the maturity of the policy. 
Public policy forbids the insertion in a contract of a condition 
which would tend to induce crime, and as it forbids the intro- 
duction of such a stipulation it also forbids the enforcement 
of a contract under circumstances which cannot be lawfully 
stipulated for. 

That case was cited with approval in Ritter vs. Mutual Life 
Insurance Company (169 U. 8., 139), in which we held that a 
life insurance policy taken out by the insured for the benefit 
of his estate was avoided when he, in sound mind, intention- 
ally took his own life—and this irrespective of the question 
whether there was a stipulation in the policy to that effect or 
not. In the opinion other cases were cited bearing more or 
less directly on the general question. Among them was New 
York Mutual Life Insurance Company vs. Armstrong (117 U. 
S.. 591, 600), an action by the assignee of a life insurance 
policy, and the defense that the assignee murdered the in- 
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sured in order to get the benefit of the policy, in respect to 
which Mr. Justice Field, speaking for the court, said:— 

“Tt would be a reproach to the jurisprudence of the country 
if one could recover insurance money payable on the death of 
a party whose life he had feloniously taken. As well might he 
recover insurance money upon a building that he had willfully 
fired.” 

Also Hatch vs. Mutual Life Insurance Company (120 Mass., 
550, 552), an action on a policy of insurance on the life of a 
married woman whose death was caused by a miscarriage pro- 
duced by illegal operation performed upon and voluntarily 
submitted to by her with an intent to cause an abortion, and 
without any justifiable medical reason for such an operation, 
from 'the opinion in which these words were quoted :— 

“We can have no question that a contract to insure a 
woman against the risk of her dying under or in consequence 
of an illegal operation for abortion would be contrary to pub- 
lic policy, and could not be enforced in the courts of this com- 
monwealth.” 

Also Supreme Commandery &c. vs. Ainsworth (71 Ala., 436, 
446), a case of the suicide of the insured, in which is this lan- 
guage :— 

“ Death, the risk of life insurance, the event upon which the 
insurance money is payable, is certain of occurrence; the un- 
certainty of the time of its occurrence is the material element 
and consideration of the contract. It cannot be in the con- 
templation of the parties that the assured, by his own crimi- 
nal act, shall deprive the contract of its material element; 
shall vary and enlarge the risk and hasten the day of payment 
of the insurance money. * * * The fair and just interpre- 
tation of a contract of life insurance made with the assured is 
that the risk is of death proceeding from other causes than 
the voluntary act of the assured producing or intended to pro- 
duce it. * * * The extinction of life by disease, or by acci- 
dent, not suicide voluntary and intentional by the assured 
while in his senses, is the risk intended; and it is not intended 
that, without the hazard of loss, the assured may safely com- 
mit crime.” 

But the stress of the plaintiffs’ contention rests on the alle- 
gation that the insured was unjustly convicted and executed; 
that he did not in fact commit the crime of murder or partici- 
pate therein, and that if he did it was while he was insane and 
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not responsible for his actions. It is urged that according to 
the authorities heretofore cited the risk which is not insured 
against is death as a punishment for crime; that if there be 
no crime, no wrong done by the insured, the mere fact of his 
death as the outcome of proceedings in a court of justice does 
not vitiate the contract of insurance unless there is some ex- 
press stipulation therefor. It is said that the adjudication in 
the criminal case is not as to these plaintiffs conclusive of the 
insured’s guilt; that they may show in this independent ac- 
tion facts which would satisfy a jury that the outcome of those 
legal proceedings was unjust because the insured did not par- 
ticipate in the crime, or, if he did, that he was legally irre- 
sponsible therefor by reason of insanity. It is not doubted 
that the criminal prosecution was an adjudication of the in- 
sured’s guilt, his sanity and legal responsibility for the crime, 
but the principle of res judicata is that a judgment is con- 
clusive only as between the parties and their privies, and 
these plaintiffs say they were not parties to the criminal ac- 
tion and are not privies to either party thereto. 

If the case turned on the applicability of the principle of res 
judicata there would be little difficulty in reaching a conclu- 
sion. There is no identity of parties, nor are ‘the two parties 
to this action privies to those in the criminal proceeding. A 
judgment in a criminal prosecution for assault and battery 
cannot be invoked as res judicata in a civil action by the party 
injured to recover damages. But there the two actions run 
along parallel lines, and the relief sought in each is the direct 
and natural result of the wrong complained of. Here, the civil 
action is founded upon the result of the other—cannot be 
maintained but for the fact of that result. If the insured had 
been acquitted there would have been no cause of action on 
the policy, while the fact that the defendant in the illustra- 
tion given was acquitted of the criminal offense would not bar 
the civil action to recover damages: Cottingham vs. Weeks, 
54 Ga., 275. 

This action can be maintained only on the assumption that 
there was a failure of justice in the criminal case. It implies a 
miscarriage of justice. But can there be a contract of insur- 
ance against the miscarriage of justice? In the opinior of the 
Court of Appeals the question is thus stated and answered :— 

“Can there be a legal insurance against the miscarriage of 
justice? Can contracts be based on the probability of judicial 
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murder? If one policy so written be valid, the business of in- 
suring against the fatal mistakes of juries and courts would 
be legitimate. The same principle could be applied, in a kind 
of accident insurance, to the miscarriage of justice in cases 
that led to convictions and punishments not capital. And in 
each suit to enforce such a policy the issue as to the fatal judi- 
cial mistake would be tried by another jury and court not -in- 
fallible. 


* *% * * * * 


“Tt is the policy of every State or organized society to up- 
hold the dignity and integrity of its courts of justice. Such 
contracts would be speculations upon whether the courts 
would do justice. They would tend to encourage a want of 
confidence in the efficiency of the courts. They would tend to 
stir up litigation—litigation that would reopen tried issues. 
They would impress the public with the belief that the results 
of trials of the gravest kind were so uncertain that the inno- 
cent could not escape condemnation by a jury and unjust judg- 
ment by the court, or obtain pardon of ‘the executive. Such 
contracts would encourage litigation and bring reproach upon 
the State, its judiciary and executive, and would, we think, be 
against public policy and void. The policy of the law often 
permits and even requires for error a new trial of a convicted 
defendant, but never after his execution.” 

The views thus expressed commend themselves to our judg- 
ment.. There is a wagering feature in such a stipulation which 
forbids its being incorporated into a policy of insurance, and 
if it cannot be formally incorporated into the contract its 
omission therefrom does not by implication give it life and 
validity. 

See to what any other conclusion would lead: Suppose 
beneficiaries at the time of the trial of an insured for murder 
were possessors, and the sole possessors, of a knowledge of 
facts that would establish his innocence. As good citizens-it 
would be their duty to furnish that evidence and thus prevent 
a miscarriage of justice. As beneficiaries it would be their 
interest to withhold their evidence and thus let an innocent 
man be punished. Can a contract be upheld which is not only 
a wager upon the result of criminal proceedings, but also 
tends to place before individuals an inducement to assist in 
bringing about a miscarriage of justice? 





eds 
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In Evans vs. Jones (5 Mees. & W., 77), an action was brought 
on a wager as to the conviction or acquittal of a prisoner on 
trial on a criminal charge, and it was held that the action 
could not be sustained. Lord Abinger observed: “ No man 
has a right to acquire, by his own act, an interest in interfer- 
ing with the proceedings of courts of justice, more especially 
of criminal justice, in which a man is bound honestly to de- 
clare all he knows relative to the case in the course of adjudi- 
cation. Here the party had acquired by the wager a direct in- 
terest in procuring the conviction of the prisoner; and 
although it is impossible to say in what precise manner an im- 
proper bias may be exerted, or whether it will have any effect 
or not, yet the very tendency of his mind to act in such a way 
as to pervert the course of justice, is a sufficient foundation 
for the illegality of such wagers:” p. 81. Baron Parke con- 
curred in these words: “I entirely agree. No case has been 
cited at variance with the principle laid down by the Lord 
Chief Baron. It appears to me that it is a reasonable objec- 
tion to the legality of a wager that it has a tendency to influ- 
ence and pervert the course of criminal justice. There ought 
to be a disposition in every person to come forward and give 
any evidence which he may be in possession of, tending to in- 
sure either the acquittal or conviction of a person lying under 
a criminal charge; but the necessary tendency of a wager of 
this description is to induce the party to it either to give false 
testimony, if it be his interest to procure a conviction, or, if 
the other way, to withdraw from the court evidence which he 
may either possess at the time of laying the wager, or which 
may afterward come to his knowledge. And even if a party be 
not in a situation to suppress or fabricate evidence, still he 
may influence the result of the trial by prejudicing the public 
mind on the case, and thus ner e the party charged of the 
fair trial to. which ‘he is entitled:” p. 82. 

It may be said the plaintiffs have made no contract in which 
any element of wager exists. The contract was between the 
insured and the company, and in that there was no other ele- 
ment of wager than is found in any ordinary insurance policy. 
This may be technically true. The plaintiffs made no con- 
tract, but they are seeking to enforce one containing, so far as 
they are concerned, all the elements which, as indicated in the 
quotations just made, forbid its enforcement on the ground of 
public policy. They claim in part, under an assignment made 
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before the homicide, the value of which, however, they do not 
disclose, and they were the heirs of the insyred, and after the 
death of his wife and children, would, in the absence of any 
will, become the beneficiaries in full. So they stood prior to 
the trial, with a personal interest drawing them in one direc- 
tion and a public duty which might possibly compel active ef- 
forts in a contrary direction. That these plaintiffs may have 
known nothing in respect to the circumstances of the homi- 
cide, or been unable to furnish any evidence pro or con on the 
matter of insanity, is immaterial. It is enough that the con- 
tract has such a tendency, and it is not essential that, in fact, 
it produced a conflict in the minds of these plaintiffs or 
changed their conduct. 
The judgment of the Court of Appeals is affirmed. 


SUPREME COURT OF ILLINOIS. 


DICKERSON 
v8. 


NORTHWESTERN MUT. LIFE INS. CoO.* 


The policy provided that it should be void in case of death by his own 
hand, sane or insane; also that in case it should cease within three 
years all premiums should be forfeited, but after that time it be- 
came nonforfeitable, subject to certain provisions. Within two years 
the insured killed himself after committing a murder. 

Heid, That there is no presumption of insanity, and in the absence of 
evidence to that effect the policy was void. 


Held, That it was not necessary for the company to declare the policy 
void and tender back the unearned premium before setting up the 
defense of suicide. It was not a rescission of contract by the com- 
pany but a reliance on its provisions. 


Held, That the forfeiture was not limited to the earned premium. Each 
payment was an entire consideration for the risk during the period 
which it covered. 


Appeal from Appellate Court, First District. Action by Mil- 
lie M. Dickerson against the Northwestern Mutual Life Insur- 
ance Company. From a judgment of the Appellate Court (102 
Ill. App., 280) affirming a judgment in favor of defendant, 
plaintiff appeals. 





* Decision rendered, Dec. 16, 1902. 
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Statement of facts by Macruper, C. J. 

This is an action in assumpsit, commenced on May 25, 1899, 
by the appellant, Millie M. Dickerson, against the appellee, the 
Northwestern Mutual Life Insurance Company, upon a policy 
of insurance taken out on December 18, 1896, by Samuel H. 
Dickerson, of Cleveland, Ohio, husband of appellee, for the sum 
of $2,000, payable to his wife, the appellant. Upon the face of 
the policy the appellee promises to pay the money in consider- 
ation of the statements made in the application for the policy, 
which is referred to and made a part of the contract, and in 
further consideration of the payment at the company’s office 
in Milwaukee, Wis., of $33.24, and of the quarterly payment of 
a like sum to be made at said office on or before the 18th days 
of December, March, June, and September, every year during 
the continuance of the policy. Appellee filed a plea of the gen- 
eral issue, and certain special pleas, which set out that the in- 
sured died by his own hand, and that therefore, under one of 
the conditions of the policy, it became void. Replications were 
filed to the special pleas, alleging insanity, and to these repli- 
cations the appellee demurred, and the court sustained the de- 
murrers. Appellant subsequently filed a special replication to 
the six special pleas filed by appellee, setting up that all the 
premiums paid upon the policy had been paid by her to ap- 
pellee’s agent in Chicago, Ill.; that at the time of the death of 
Samuel H. Dickerson, the assured, on October 4, 1898, she ‘had 
paid out the sum of $265.92 in premiums on said policy, being 
the full premium up to December 18, 1898, or for the first two 
years of the term of said policy; that, if appellee had the right 
to declare the policy null and void, it became its duty, upon 
making such election, to forthwith return or tender to the ap- 
pellant the portion of the unearned premium received by it 
from her; that the appellee refuses to make any return or ten- 
der of such unearned premium, but claims the right to retain 
the same, and declare the policy null and void on the ground 
set out in said six pleas; and appellant avers that, by reason 
of the failure of appellee to return or tender the said unearned 
premium, the policy has remained in full force and effect, and 
has not become null and void, and that she is not barred from 
maintaining her action. Appellee filed a general demurrer to 
this replication, which was sustained by the court, and the ap- 
pellant stood by her replication. By agreement, the cause was 
submitted for trial before the court without a jury. The trial 
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court found the issues for the appellee, defendant below, and, 
after overruling a motion for a new trial, entered judgment on 
the finding against the appellant for costs, to which exception 
was taken by the appellant. An appeal was taken from the 
judgment so entered to the Appellate Court, where the judg- 
ment of the trial court has been affirmed. The present appeal 
is prosecuted from such judgment of affirmance. The evidence 
showed that all of the premiums which accrued upon the policy 
prior to the death of the insured were paid to the total amount 
of $265.92, being the full premium for the first two years of the 
life of the policy; that the same were paid prior to the death 
of the insured in quarterly payments, the last payment being 
on the 18th day of September for the quarter beginning on that 
day and ending on December 18, 1898; that all the payments 
were made by the beneficiary in the policy, Millie M. Dicker- 
son; that on October 19, 1898, proof of death was furnished ap- 
pellee; and that, between the 19th and 29th days of October, 
appellee refused to pay the claim. The proof showed that the 
insured died by his own hand, and it was stipulated that there 
was no evidence in the case tending to show that he was insane 
at the time of his death. It. was also stipulated that no por- 
tion of the premium so paid by the beneficiary on said policy 
had been returned to her by appellee, but that appellee still 
holds the whole amount of the premium so paid, and has made 
no tender of any portion thereof to appellant. 


ALEXANDER Crark, for Appellant. 
Hoyne, O’Connor & Hoyne, for Appellee. 


5 Maaerouper, C. J. (after stating the facts). 
1. The policy of insurance here sued upon contains the fol- 
lowing provision :— 

This policy * * * is issued and accepted by the parties 
in interest subject to the conditions and provisions stated on 
the second page of this policy, which are hereby made part 
of this contract. 

No. 2 of the conditions referred to provides that 

If, within two years from the date hereof, the said insured 

shall * * * undertake an aerial voyage, or shall die in 

consequence of a duel, or shall, whether sane or insane, die 

by his own hand, then ‘and in every such case this policy shall 

be null and void. 

The testimony shows that on October 4, 1898, at 9 o’clock in 
the morning, at 238 Lake Street, in the city of Cleveland, 
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Ohio, which was the home of one Mrs. Winship, while she was 
receiving a call from Julius Strasser and his wife, the insured, 
Samuel H. Dickerson, shot and killed Mrs. Winship, and then 
killed himself; that he fired several shots at Mrs. Winship be- 
fore he killed himself; that, when the policemen came to the 
house they found Mrs. Winship lying on the floor, and Dicker- 
son lying across the bed,—both of them dead. It is not denied 
that the insured, Samuel H. Dickerson, died by his own hand 
within two years from the date of the policy, and there is no 
proof tending to show that he was insane when he took his 
own life. It was provided in the policy that if he should, 
“ whether sane or insane, die by his own hand, then * * * 
this policy shall be null and void.” In view of the terms of the 
policy, and the facts as already stated, appellee was discharged 
from liability upon the policy, and had a complete defense to 
the action brought by appellant. Suicide, of itself, raises no 
presumption of insanity. The law presumes that all men are 
sane. The burden of proof was upon the appellant to prove 
that the insured, if he took his own life, was of unsound mind 
at the time: The word “ suicide,” and the words “ to die by his 
own hand,” or “by his own act,” or “to take his own life,” 
mean the same thing. and convey the idea of voluntary, inten- 
tional self-destruction. Such a provision in a life insurance 
policy as that in the policy here sued upon, to the effect that 
if the insured, “‘ whether sane or insane, die by ‘his own hand,” 
the policy shall be null and void, has been held to be valid; and 
its breach renders the policy void, unless the assured was in 
such a state of mind as to be unconscious of ‘the physical na- 
ture of the act of self-destruction: 19 Am. & Eng. Enc. Law (2d 
Ed.), pp. 76, 77; Grand Lodge vs. Wieting, 168 IIl., 408; Su- 
preme Lodge vs. Gelbke, 198 IIl., 8365; Insurance Co. vs. Terry, 
15 Wall., 580; Bigelow vs. Insurance Co., 93 U. 8., 284; Asso- 
ciation vs. Sargent, 142 U. &., 691. There is no evidence what- 
ever here that the deceased, Samuel H. Dickerson, did not have 
sufficient mental understanding to realize the moral turpitude 
of his act of self-destruction, nor is there any evidence that he 
was in such a state of mind as to be unconscious of the physi- 
‘al consequences of the act which caused his death. On the 
contrary, in the absence of any proof as to his insanity, all the 
presumptions are in favor of his sanity, and of ‘his conscious- 
ness of the character of the act which he committed. 
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2. The policy upon which the present suit is brought also 
contains the following provision :— 


If this policy shall cease or become void within three years 
from this date, all payments thereon shall be forfeited to the 
company; but, after payment of premiums for three years, 
it shall be nonforfeitable, under and subject to the condi- 
tions and provisions contained on the second page. 


Notwithstanding this provision of the policy, it is claimed, by 
the appellant that the appellee should have paid or tendered to 
her the unearned premium, and that, having failed to do so, it 
is precluded from setting up as a defense to the policy the sui- 
cide of the insured. The beneficiary in the policy, the present 
appellant, paid $33.24 on September 18, 1898, for the quarter 
from that date to December 18, 1898. The death of the insured 
occurred on October 4, 1898, sixteen days after the payment of 
the $33.24 on September 18, 1898, and about two and one-half 
months before December 18, 1898. The amount of the premium 
so paid for the time from October 4, 1898, to December 18, 1898, 
was about $28. It is claimed by the appellant that because the 
appellee did not pay back or tender to the appellant this sum 
of $28, alleged to be unearned premium, it thereby waived its 
right to consider the policy void. It seems to be the conten- 
tion of the appellant that, by virtue of the provision already 
set forth, 'the policy was only voidable, and not void, and that, 
to render it void, appellee was bound to exercise its option and 
declare it void, and then pay back or tender what is called the 
“unearned premium,” amounting to $28. The only question in 
the ease is whether the failure of appellee to return to appel- 
lant such portion of the premium last paid was a waiver of its 
defense, as hereinbefore set forth. No obligation to refund 
any portion of the premium is imposed by the language of the 
contract itself. On the contrary, the provision of the contract 
is that all payments thereon shall be forfeited to the company 
if the policy shall cease or become void within three years from 
its date. ‘The policy did become void within three years from 
its date, by the suicide of the assured. Therefore the pay- 
ments made upon the policy, including the whole of the pay- 
ment made upen September 18, 1898, were forfeited. We see 
no reason why the contract embodied in this provision ‘of the 
policy is not valid and binding upon the parties thereto. The 
assured aud the company had a right to agree that, in case the 
policy should become void within three years, all the payments 
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thereon should be forfeited to the company. The sums agreed 
to be paid by the assured at certain specified times constituted 
the consideration for the agreement of the insurance company 
to pay to the beneficiary $2,000 in ease of the assured’s death, 
unless death was the result of his own act. The payments 
were made to keep the insurance in force, and had the effect of 
continuing the policy in force, each for a period of three 
months. There is no provision in the policy for an apportion- 
ment of any of the payments in case of death. The whole of 
the premium was the consideration paid for the risk which the 
company assumed. That risk was that the insured might die 
within the period covered, and thus render the company liable 
for the face of the policy. 

Counsel treats the case as though it involved a forfeiture 
and rescission of the contract. Appellee has not sought, and 
does not seek, to rescind or cancel the contract. It relies upon 
the provisions of the policy, and these provisions were in full 
force up to the time of the death of the insured. Appellee 
never assumed the risk of the death of the insured by his own 
hand, because this was expressly excepted by the terms of the 
contract. The policy was valid and in force up to the time of 
the death of the assured, on October 4, 18958. 

Counsel] refers to cases where policies have been rescinded 
for fraud or false representations in procuring them, but such 
cases have no application here. Of course, where the insurance 
company seeks to rescind and declare the contract void ab 
initio, it must, as in all cases of rescission, place the parties in 
statu quo, because in such cases it would be inconsistent to 
claim that the policy was never in force, and at the same time 
retain the premiums paid as the consideration for a risk which 
had never been assumed. In some of the cases referred to by 
counsel there is a provision for a return of part of the pre- 
mium, as a condition precedent. Such are Insurance Co. vs. 
Botto (47 TIL, 516), and Insurance Co. vs. Maguire, 51 IIL, 342. 
Here, however, there was no agreement on the part of the com- 
pany, in case of an election to cancel the policy, to refund the 
premium for the unexpired term, but by the express contract 
between the parties the premiums paid were forfeited. The 
policy here was not terminated by an act of the insurance com- 
pany for the purpose of avoiding further risk, but by the act of 
the insured himself in violation of the conditions of the policy. 
It is true that one who desires to rescind a contract for fraud 
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must act promptly, and tender back what ‘he has received un- 
der the contract; and, if he remains silent after discovering 
the fraud, he waives his right to a rescission. Here, however, 
the appellee performed its part of the contract, and the policy 
issued by it continued in full force until it was rendered void 
by the conduct of the deceased. At the time of his death the 
rights of the parties were fixed, and nothing more was to be 
done by appellee, except to refuse to pay. In this case the 
company accepted no premiums after the death of the insured 
by suicide. ‘There are cases where the objection urged as a 
defense, as that the policy itself was obtained by fraudulent 
representation, goes to the foundation of the policy; that is, 
makes it void from the beginning. Where the policy was never 
a valid one, but was void from the beginning, 'the company, in 
order to defend against its enforcement, must return the pre- 
miums and declare the policy void. But here it cannot be 
claimed that the policy was void from the beginning. It took — 
effect and continued in force until its conditions were violated. 
The case of Insurance Co. vs. Kelly (52 C. C.'A., 154), which was 
a suit upon two policies, presented almost the precise question 
which is involved in the case at bar. In Kelly’s Case the policy 
was issued, and the company’s obligation of payment assumed, 
on certain specified conditions,—among them, that Kelly 
should not die by his own act, whether sane or insane, during 
the period of two years after the date of the policy; and the 
court there says: “The contracts of insurance, when fairly 
and reasonably construed, show that death of the insured by 
suicide, sane or insane, was a risk not undertaken by the in- 
surer at all. There is no merit in the contention that a return 
of the premiums paid by Kelly was a prerequisite to a defense 
by the insurance company. The company earned the premiums 
paid by Kelly for the risk which it agreed to assume, and which 
it did assume and carry until Kelly’s death. Cases where 
fraud may have been so practiced in the negotiations as to ren- 
der the contract voidable at the instance of the company, or 
cases where no risk at all ever attached, are totally inapplica- 
ble to the facts disclosed in this case, and afford no warrant 
for plaintiff's contention.” See, also, Insurance Co. vs. Smith, 
34 C. C. A., 506; Davison vs. Insurance Co., 189 Pa., 132; Insur- 
ance Co. vs. Stevenson, 78 Ky., 150; Colby vs. Insurance Co., 
66 Iowa, 577; Farmers’ Mut. Ins. Co. of Nebraska vs. Home 
Fire Ins. Co., 54 Neb., 740. 
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SUPREME COURT OF IOWA. 


PERPETUAL BUILDING & LOAN ASS’N 


vs. 


UNITED STATES FIDELITY & GUARANTEE CO.* 


In connection with the surety bond secured for a building and loan as- 
sociation by its secretary the president signed an employer’s certifi- 
cate to the effect that according to the best of his knowledge the 
secretary had faithfully performed his duties, that his accounts when 
last examined were found correct, that he had never been in default 
and no reason was known why he should not be bonded. It was 


claimed that the statement was false, in defense of a suit on the 
bond. 


Held, That where there was no evidence of an obligation of the employee 
to file a statement, knowledge of the president that it had not been 
done was not admissible as evidence. 


Held, That knowledge of a mistake by auditing committee was not 
knowledge by the president. 


Where the burden of proof was on the defendant and the several de- 
fenses were afterward stated with proper instructions, a previous in- 
struction that every material allegation in the defense must be 
established was harmless error. 


A voluntary conveyance of property by the employee to the employer, to 
be applied to the first items of his indebtedness, was not a settle- 
ment that relieved the surety company. 


The bond required immediate notice of defalcations. 


Held, That where the books were being examined by an expert at the in- 
stance of the surety company’s inspector, notice of defalcations dis- 
covered during such examination was waived until the examination 
was complete. 


Held, That such waiver was effectual though the contract prohibited it. 


Appeal from District Court, Black Hawk County. Action 
on a bond executed by defendant as surety of A. I. Brecken- 
ridge as secretary of a building and loan association. Judg- 
ment against defendant, and it appeals. 


Epwarps & Lonatey, for Appellant. 
Covrtricut & Arsuckie, for Appellee. 


Lapp, C. J. 
One Breckenridge was elected secretary of the plaintiff, a 
building and loan association, and, in compliance with stat- 
ute, furnished a bond in the sum of $4,000, with the defendant 
as surety, covering one year from February 13, 1899. At the 
request of defendant’s agent, the president of the association, 


* Decision rendered, Dec. 18, 1902. 
VoL. XXXII.—14. 
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Counsel for appellant seems to claim that the provision in 
the policy for a forfeiture of the premium if the policy becomes 
void does not apply to an unearned premium. There is cer- 
tainly nothing in the terms of the provision which excludes the 
unearned portion of the premium. All of the premium is for- 
feited,—both earned and unearned. The cases referred to 
upon this branch of the case by counsel are cases relating to 
the questions of liquidated damages and penalties. Here the 
premiums were not retained as damages or as a penalty, but 
were paid as the consideration for the issuing of the policy and 
assuming the risk upon the life of the deceased. The insured 
himself rendered the policy nugatory by the violation of one of 
its conditions, but until such violation it was in force, and the 
deceased was insured under it. The company having rendered 
a full equivalent for the money paid, the contract regulates the 
rights of the parties. 

What has already been said disposes of the suggestion made 
by counsel that, if it was 'the intention to forfeit unearned pre- 
miums, the policy was void for want of consideration. There 
are cases where suits have been brought upon notes given for 
premiums, and where such notes were held to be without con 
sideration, but this was so held because the policy itself was 
void from the beginning,—as, for instance, because the insured 
party had no title or insurable interest in the property. Of 
course, where the policy is absolutely void from the beginning, 
the premium notes are without consideration, the policy itself 
never having been valid. Where the policy is absolutely void 
from the beginning, the company cannot claim the right to for- 
feit the premiums. In such case no premiums were ever 
earned, because at no time had the company assumed any risk. 
Such, however, is not the case here. As the contract does not 
provide for a return of ‘the premiums, there was no obligation 
to return them after the death of the insured; and, there being 
no obligation or duty to return any part of the premium, the 
failure to do so was not a waiver of any of the rights of appel- 
lee. We are therefore of the opinion that the failure of the ap- 
pellee to repay or tender to the beneficiary the unearned pre- 
mium does not preclude it from setting up the suicide of the 
insured as a defense to the policy. 

Accordingly the judgment of the Appellate Court is affirmed. 

Judgment affirmed. 
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amount, and did so. This was left with the member of the 
committee, to be held subject to discovering the error. It was 
subsequently paid. The evidence shows conclusively that the 
committee supposed the discrepancy the result of a clerical 
error or an oversight, and that, when corrected, they acted in 
entire good faith. The president knew nothing of it, and 
hence could not entertain a fraudulent intent in executing the 
certificate. That question, however, was submitted to the 
jury, and so answered. But appellant insists that, if the ac- 
count was incorrect in fact, this renders the bond void. That 
the failure of the warranty of a material:fact, or one made 
material by the terms of a contract or the representation 
thereof, when construed as equivalent to a warranty, if acted 
upon in issuing a contract of insurance, will defeat recovery 
thereon, seems to be well settled: Glade vs. Insurance Co., 
56 Iowa, 400; Hunter vs. Cure Co., 96 lowa, 573; Ring vs. As- 
surance Co., 14 N. E., 525; Nelson vs. Insurance Co., 110 Iowa, 
600; Association vs. Lauderdale (Tenn.), 30 S. W., 732. And, 
if this defense were sufficient, it is not material that bad in- 
tent also was pleaded: Section 3639, Code. But a careful 
reading of the certificate leads to the conclusion that Groat 
had the right to understand all his statements were on knowl- 
edge and belief only. True, the assertion that “ his accounts 
were found in every respect correct,” standing alone, purports 
to state a fact; but in every other sentence of the certificate, 
and even in this, following the semicolon, is a limitation to a 
present knowledge. The defendant, in alleging the statement 
to have been with evil intent, so interpreted the certificate, 
and it ought not to complain of the court’s action in instruct- 
ing the jury accordingly. Appellant argues that the president 
spoke for the association, and, as the auditing committee 
knew, he, in acting for the association, must ‘be held to have 
had knowledge. Reliance is placed on decisions to the effect 
that a corporation, in ratifying an unauthorized contract by 
its president, must take it cum onere; that is, it cannot insist 
on the contract right, and repudiate that unauthorized repre- 
sentation of the agent which to some extent constituted the 
inducement to the other party: Balfour vs. Irrigation Co. 
(Cal.), 55 Pac., 1062; Eadie vs. Ashbaugh, 44 Lowa, 520; Cas- 
sady vs. Insurance Co., 109 Iowa, 559; Fleischman vs. Ver 
Does, 111 Iowa, 322. The ready answer is that the certificate 
does not purport to be a statement of other than the presi- 
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J. M. Groat, signed the following “employer's certificate ” 
with “ president ” annexed :— 

The replies of the applicant herein are, to the best of my 
knowledge and belief, correct. He has been in the service 
of the Perpetual Building & Loan the past four years, and 
has always, to the best of my knowledge, performed his du- 
ties faithfully and satisfactorily, and in accordance with 
our rules and regulations. When last examined on the set- 
tlement December 31, 1898, his accounts were found in every 
respect correct; he is not, to my knowledge, at present, and 
never has been, in arrears or in default. I know nothing in 
his habits or antecedents affecting his title to confidence, 
and I know of no reason why the bond applied for should 
not be granted. 


The defendant pleaded that this statement was intention- 
ally false, and now takes exception to certain rulings bearing 
on such defense. Groat, when on the stand, was asked 
whether he knew, prior to January 1, 1899, tha't the secretary 
had failed to make to the directors of the association his semi- 
annual report in July previous, and was not permitted to an- 
swer. At that time there was no evidence that it was the 
duty of the secretary to make such a report, and therefore the 
ruling was correct. One of the directors—Krapfel—was 
asked to give the substance of another director’s remarks as 
to Breckenridge’s habits in requesting him to be a member of 
the auditing committee. An objection was sustained in so 
“far as the word ‘ habits’ is concerned.” The kind of habits 
referred to was not disclosed. If good habits were intended, 
knowledge of these could not affect the risk except favorably. 
Many bad habits have no connection with business integrity. 
There is nothing, then, to indicate the inquiry was material 
to any issue. Appellant argues that his question had refer- 
ence to habits of intoxication. If so, the court was not ad- 
vised thereof. The ruling was correct. 

2. It appears that the auditing committee of the associa- 
tion, on January 25, 1899, reported the secretary’s accounts 
correct, and that the president's certificate was based thereon. 
Inquiry on the trial developed the fact that this committee 
found that the debits to loans on stock were $121.67 greater 
than the credits. The secretary’s attention was directed to 
this, and he explained it was evidently a mistake; that pos- 
sibly a note had been mislaid, and that he would look it up. 
He offered to make it good by giving his wife’s check for the 
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dent, and then only to the best of his knowledge and belief. 
He pretended to speak for no one but himself. Making the 
certificate was not within his duties as president, and the as- 
sociation is bound only in so far as the contract is based upon 
his individual assertions. As these were referred to in the 
bond, it was doubtless accepted subject to them. See Surety 
Co. vs. Pauly, 170 U.8., 133. 

3. The burden of proof was on the defendant on all issues 
except that of the giving immediate notice to defendant upon 
discovery of the defalcation. On that the defendant assumed 
the burden of proof in order to obtain the right ‘to open and 
close. On what theory it was allowed this option we are not 
advised. As plaintiff has not appealed, the propriety of al- 
lowing it cannot be considered. We may remark, however, 
parenthetically, that possibly one party may have as good 
right to retain the burden in order to open and close as the 
other to elect to assume it in order to acquire something the 
law has not conferred. The court, after stating the issues 
fully, in the first instruction told the jury that the burden was 
on the defendant to establish “ every material allegation in its 
answer and amendment thereto in order to defeat plaintiff’s 
right to recovery herein.” This was technically erroneous in 
requiring more than one defense to be established. But it 
purported merely to state upon whom was the burden of proof, 
and was immediately followed by instructions relating to the 
preponderance and weight of evidence, the credibility of the 
witnesses, and the general principles of law governing the 
case. The defenses were then separately stated, and the jury 
instructed, as to each, if established, plaintiff could not re- 
cover. Surely, the general statement as to burden of proof in 
the first paragraph could not have misled the jury into sup- 
posing more was required than specifically stated as essential 
in considering the several defenses to justify a verdict for de- 
fendant. 

4. The bond provides :— 

That the company shall be notified in writing, addressed 
to the president of the company, at its office in the city of 
Baltimore, State of Maryland, of any act of omission or of 
commission on the part of the employee which may involve 
a loss for which the company is responsible hereunder, im- 
mediately after the occurrence of such act shall come to the 
knowledge of the employer. That any claim made in re- 
spect to this bond shall be in writing, addressed to the presi- 
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dent of the company as aforesaid, immediately after the dis- 
covery of any loss for which the company is responsible 
hereunder, and within six months after the expiration or 
cancellation of this bond as aforesaid. * * * That this 
bond will become void as to any claim for which the com- 
pany is responsible herennder to the employer if the em- 
ployer shall fail to notify the company of the occurrence of 
such act immediately after it shall have come to the knowl- 
edge of the employer. And if, without previous notice to 
and consent of the company thereto, the employer has in- 
trusted or shall intrust the employee with moneys, securi- 
ties, or personal property after having discovered any act 
of dishonesty, or condones any act for which the company 
may be liable hereunder, or makes any settlement with the 
employee for any loss hereunder, this bond shall be null and 
void, and any willful misstatement or suppression of facts 
in any claim made hereunder renders this bond void from 


the beginning. 

The acts of commission or omission necessarily relate to 
“ pecuniary loss, sustained by the employer, of money, securi- 
ties, or other personal property in the possession of the em- 
ployee, or for the possession of which he is responsible, by any 
act of fraud or dishonesty on the part of the said employee in 
connection with the duties of the office or position of secre- 
tary.” It will be noted that the employer is not bound to no- 
tify the surety company of the act of fraud or dishonesty when 
discovered. Failure to do so merely defeats recovery as to 
that particular claim. It is only when such discovery is fol- 
lowed by intrusting moneys, securities, or personal property 
in the hands of the employer, or by condoning the act, or mak- 
ing settlement for any loss, that the contract becomes void. 
Breckenridge’s employment ceased before his dishonesty was 
found out. The association accepted a conveyance of property 
of the stipulated value of $1,500, January 30, 1900. This was 
made voluntarily upon his own motion, and without any 
agreement whatever save that it was worth the amount 
stated, and his request that it be applied on the first items of 
his indebtedness. This was ‘a mere payment on his debt, not 
a settlement in the same sense in which that word is ordi- 
narily used. 

5. “ Immediately ” is defined to be “ without unnecessary or 
inexcusable delay under all the circumstances.” The briefs 
agree upon the accuracy of this definition, but appellant in- 
sists only one inference can be fairly drawn from the evidence, 
and that is that the notice was not given immediately upon 
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discovery of the acts of defalcation, as required. A number 
of cases relating to accident insurance, holding notice in from 
six to twenty-nine days not in time, are cited: Foster vs. 
Casualty Co. (Wis.), 75 N. W., 69; Smith vs. Insurance Co. 
(Mass.), 50 N. E., 516; Whitchurst vs. Insurance Co., 78 Am. 
Dec., 246; Assurance Co. vs. Burwell, 44 Inid., 460. But such 
injuries are of a more definite and certain character than 
losses like that in question. The accident is known at once, 
though the extent of the injury may be in doubt. In a case 
like this some time may elapse after a well-grounded suspicion 
before the employer ought, in prudence, to make any charge 
of fraud or dishonesty. Mere laches or inefficiency in business, 
consistent with integrity, is not enough. Knowledge of a de- 
faleation frequently depends on a long train of events, or the 
examination of extended accounts. Discrepancies or irregu- 
larities, confirmatory in themselves of guilt, are often explain- 
able, or turn out to be entirely consistent with innocence. The 
confidence of years is not ordinarily shattered in an instant, 
and the employer may be commendably slow to be convinced 
of the depravity of the person whom he has implicity trusted. 
Unjust inferences and false accusations are always to be 
avoided. The truth, only after being ascertained with reason- 
able certainty, can be safely made known. Character is too 
sacred to permit of tolerating a less liberal rule. It is only of 
acts which may create a loss for which the surety is responsi- 
ble—that is, a loss arising from fraud or dishonesty—that im- 
mediate notice is exacted: Pacific Fire Ins. Co. vs. Pacific 
Surety Co. (Cal.), 28 Pac., 842; tna Life Ins. Co. vs. Ameri- 
can Surety Co. (C. C.), 34 Fed., 298. As said in Surety Co. vs. 
Pauly (170 U. S., 160), the obligee is bound to give notice “ only 
when satisfied that he had committed some specific act of 
fraud or dishonesty likely to involve loss to the association.” 
Of necessity, resort must be had to the facts of each particular 
case in determining whether notice was given within the time 
stipulated. And it is to be borne in mind that the condition 
relating to notice is not one precedent to the loss, but follow- 
ing it, and pertains more especially to the performance of the 
contract: Washburn-Halligan Coffee Co. vs. Merchants’ Brick 
Mut. Fire Ins. Co., 110 Iowa, 423. Such conditions, as they re- 
late to the remedy, are not usually as strictly construed as 
those involving the essenc» of the agreement: Peele vs. So- 
ciety (Ind. Sup.), 44 N. E., 661. Reverting now to the facts in 
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the instant case, it may be said that Breckenridge had enjoyed 
the confidence of the members of the association for several 
years. Those who examined the books were slow to believe 
him guilty of wrongdoing. November 1, 1899, the board of 
directors appointed a committee to request his resignation as 
secretary, and on the 22d day of that month he complied. On 
the day of this request Dunham began checking up the pass 
books. In doing so he found many items credited to the mem- 
bers in these books which were not charged to the secretary 
in the accounts of the association. Upon Breckenridge’s at- 
tention being directed to this, he readily agreed to the proper 
entry. Hall began his examination of the books December 
11th of the same year, and on that day, in verifying the foot- 
ings of the cash journal, a discrepancy of $200 was discovered. 
On January 15, 1900, a pass book was presented of which no 
account was found, and shortly afterward—the exact date not 
appearing—Breckenridge admitted extracting small amounts 
without debiting himself therewith, and on January 30, 1900, 
conveyed property heretofore mentioned. Up to this time 
those examining the books testify they were unable to say 
whether the errors found were ‘the result of mistakes or in- 
tentional defalcations. But they knew of differences in the 
accounts, and must be charged with actual knowledge of his 
dishonesty, as early as a few days prior to January 30, 1900. 
About fifty items had been discovered, amounting to $3,760.83. 
Later the examination of an expert indicated an embezzlement 
of nearly $12,000 in 1899, and over $22,000 in all. At plain- 
tiff’s request: the local agent of defendant notified it in writ- 
ing of the loss February 5, 1900. The books were still being 
examined by the officers of the association. Under the cir- 
cumstances disclosed, in view of defendant ‘having assumed 
the burden of proof, we are inclined to think the question one 
fairly for the jury to determine. It cannot be said that, as a 
matter of law, plaintiff was necessarily satisfied that a loss 
existed because of the secretary’s fraud and dishonesty ear- 
lier than a few days prior to January 30th, and a delay of six 
or eight days, or even longer, where no prejudice could pos- 
sibly result, ought not, under the circumstances, to be held, as 
a matter of law, a violation of the condition requiring imme- 
diate notice. See Surety Co. vs. Pauly, supra; Lyon vs. As- 
surance Co., 46 Iowa, 631. In Harbor Com’rs vs. Guarantee 
Co, (22 Can. Sup. Ct., 542) the court passed on the fact, not 
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whether the issue as to giving notice in time should have been 
left to a jury. 

6. Upon receiving notice, defendant sent its inspector, 
Snow, to Waterloo, on February 11th, to investigate the loss. 
His duty was to investigate losses; to look into all the facts, 
and make reports to the company. He inquired of the officers 
what the shortage consisted of, how it was found out, and 
what the amount of it was, and received such information. 
Upon learning that Hall, who was still engaged in examining 
the accounts, though a bookkeeper, was not an expert account- 
ant, he informed the officers of the association that his “ com- 
pany would not be willing to accept any checking of those 
books except by a man who was a thorough expert.” It was 
thereupon arranged that an expert should be employed. Snow 
suggested several, but Cannon was finally employed. Notice 
of defalcations discovered by this expert was given March 10th 
following. Upon this state of the record the court submitted 
to the jury whether defendant waived notice as to the defal- 
cations subsequently discovered. Appellant contends, first, 
that knowledge on the part of Snow that notice had not been 
given immediately was not shown. The objection is untena- 
ble, for the reason that the instruction had no reference to dis- 
crepancies known at the time the arrangement was made. It 
is next urged that the inspector was without authority to 
waive notice. His business was to investigate losses. So far 
as appears, methods of so doing were left td his discretion. 
In performing this duty, then, he was authorized to take such 
course in ascertaining the nature and extent of Breckenridge’s 
delinquencies as he might deem proper, and fairly included is 
that of insisting upon an examination of the books by an ex- 
pert accountant. The association was at the trouble and ex- 
pense of employing Cannon in response ‘to this demand, and 
we think it not too much to charge defendant with knowledge 
of what was going on, and likely 'to be ascertained, at least so 
far as to constitute a waiver of notice until the work had been 
completed. The suggestion that a condition in the contract 
prohibited waiver by the inspector is disposed of by Wash- 
burn-Halligan Coffee Co. vs. Merchants’ Brick Mut. Fire Ins. 
Co., supra. Instructions 10 and 11 state the law as favorably 
as defendant was entitled to have it. The defense of waiver 
was pleaded. Other matters argued are disposed of by what 
has already been said. Affirmed. 





Ahtna Life Ins. Co. vs. Sanford. 


SUPREME COURT OF ILLINOIS. 


ZETNA LIFE INS. CO. 
v8. 


MARY S. SANFORD.* 


In the extended absence of the insured under a life policy, his son re- 
plied to a notice from the general agent of a premium coming due, 
stating that no instructions had been left regarding it, and asking 
whether it would be necessary to pay on the date when due. The 
agent replied, inclosing a note for sixty days for the premium, sug- 
gesting that he should sign it, and adding that in the meantime he 
could communicate with his father and learn his wishes. The note 
signed, miscarried, and never reached the agent. Upon the return 
of the insured within sixty days the premium was refused without 
health certificate, which could not be given. 


Held, That the agent’s statement that the son could in the meantime 
communicate with his father was an extension of the time of pay- 
ment for sixty days, and a waiver of forfeiture for nonpayment when 
due which was not affected by the failure to make legal delivery of 
the note when an attempt was made in good faith to deliver it. 


Appeal from Appellate Court, Second District. 


CARTWRIGHT, J. 

Edward Sanford of Morris, Ill., held a policy of insurance 
upon his life, issued by the tna Life Insurance Company, 
plaintiff in error, for $5,000, payable to his wife, Mary S. San- 
ford, defendant in error, within ninety days after due notice 
and proof of his death. He died March 18, 1900, and the de- 
fendant in error brought an action of debt in the Circuit Court 
of Grundy County against the plaintiff in error to recover the 
amount of the policy. The defendant pleaded the general 
issue, and upon the trial, at the close of the evidence offered by 
the plaintiff, tendered to her $2,680 and costs of suit, which 
tender was refused and the amount was deposited with the 
clerk of court. There was a verdict for the plaintiff for $4,924.- 
32, and judgment was entered on the verdict. The Appellate 
Court for the Second District affirmed the judgment and a writ 
of error was sued out to review the judgment of the Appellate 
Court. 

The policy was dated March 7, 1876, and the annual premium 
was $132.10, payable on February 10th of each year, with a 
provision that the policy should cease and determine if any 

*Opinion filed, Dec. 16, 1902. ee ee fen ee 
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premium should not be paid on or before the day it became 
due. The insured paid the first premium when the policy was 
issued, and twenty-three subsequent premiums, up to the one 
due February 10, 1900. The last of December, 1899, he and his 
wife went to Mexico, and he left his business in the care of a 
son, Frank Sanford, with no instructions in regard to the pay- 
ment of insurance premiums which might fall due. On Janu- 
ary 30, 1900, the defendant’s agents in Chicago sent a notice by 
mail to the insured at Morris, [ll., informing him that the pre- 
mium would be due on February 10, 1900. He held another 
policy for $500 which was paid up, the surplus of which was 
annually applied on the premium of the policy in question. 
The notice gave him credit for $3.62 for this surplus, and 
stated the amount due to be $128.48. In reply to that notice, 
Frank Sanford on February 8th wrote the following letter to 
the defendant :— 
E. Sanford, Attorney, Morris, II]. 
The tna Life Ins. Co., No. 225 Dearborn St., Chicago, Ill. 

Gentlemen—Yours received, saying that Mr. Sanford’s in- 
surance is due on the 10th of this month. He is in Mexico 
and will not return until the first of March, and has left no 
order with me for the payment of the same, or, in fact, said 
nothing about it. Will you please inform me just what the 
amount is that will be due, and if it will be necessary for it 
to be paid on that date or if it can wait until he returns and 
then be paid. Please let me know what your rules are in 
regard to this, and oblige. You see it would be impossible 
for me to get any word to him and an answer back by this 
date. Very truly yours, 

Frank Sanford. 
To this letter defendant sent the following reply, inclosing 
therewith a note dated February 10, 1900, due on or before 
April 10, 1900, for $129.76, the amount of the premium and in- 
terest for sixty days, which stated on its face that it was given 
to extend the time of payment on the policy :— 
February 8, 1900. 
Mr. Frank Sanford, Morris, II1.- 

Dear sir—We inclose herewith a note for an extension of 
sixty days on the premium under policies Nos. 113,514 and 
26,071, E. Sanford. We suggest that you sign these notes 
for E. Sanford, and in the meantime you can communicate 
with him and learn what his wishes are. 


Yours truly, 
Ira J. Mason & Son, Managers. 
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On February 10th Frank Sanford signed the note in his own 
name and also signed his father’s name to it. It-was Saturday 
evening and the mail was closed, and he entrusted the letter 
to a brother to mail. The brother mailed it on his return to 
Chicago, Monday, February 12th, by depositing the letter in 
the United States mail box in the Rock Island Depot. The 
note and letter were never received by the defendant. The 
insured returned home on February 27, 1900, and on March 
10th wrote to defendant the following letter :— 


E. Sanford, Attorney, Morris, Ill. 
March 10, 1900. 
Ira J. Mason, Esq., Agent tna Life Ins. Co., Chicago. 

Dear Sir—Upon my return from Mexico I find your letter 
stating that the premium on my policy No. 26,071 was due 
on February 10, 1900, but you kindly extended the payment 
thereof sixty days. Please accept my thanks for the cour- 
tesy, and I herewith inclose you Chicago draft for $130, not 
knowing just what the exact premium will be and suppos- 
ing there will be some interest added thereto. If this is not 
enough please inform me immediately and I will remit; if 
too much, you may credit the balance on the policy, or re- 
turn, as you see fit. Yours truly, 

E. Sanford. 

This letter contained the draft for $130 therein mentioned. 
On March 10, 1900,—the same day on which the letter was 
written inclosing the draft,—the defendant sent a letter to 
the insured, informing him that if he desired to revive the 
policy which had lapsed, he should sign and return the inclosed 
Form No. 22, together with premium, within thirty days. 
Form 22 recited that the policy had lapsed for nonpayment of 
premium due February 10th, and that the signer, for the pur- 
pose of obtaining its revival, certified that he was in good 
health and that there was nothing in his condition likely to 
impair his health and shorten his life, and it was agreed that if 
anything therein represented should be untrue the policy 
should be treated as if it had not been revived. The letters 
passed each other in the mail and were each received on March 
12th. On that day defendant’s agents acknowledged receipt 
of the draft and inclosed another Form 22, with request to sign 
it, and on March 17th again wrote the insured to return Form 
22 signed. The insured was ill during the time of this corre- 
spondence after his return home, and he died on March 18, 
1900. The draft was returned March 28, 1900, with an offer to 
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pay $2,680, the amount for which a paid-up policy would have 
been issued if it had been applied for. 

The controverted question in the case is whether there was 
a waiver by the defendant of the provision in the policy that it 
should cease and determine if the premium should not be paid 
on or before February 10, 1900. The trial court and Appellate 
Court found that there was such a waiver by an agreement to 
extend the time of payment for sixty days. It is insisted that 
the finding was against the weight and preponderance of the 
evidence, and an argument is addressed to us on that subject. 
What facts will constitute a waiver is matter of law, but 
whether the facts exist in ‘any given case is a question of fact. 
The findings of the Appellate Court are conclusive on ques- 
tions of that character: Moerschbaccher vs. Royal League, 188 
Ill., 9. 

The only question's of law open in this court relate to the in- 
structions. In two instructions submitted by defendant the 
rule of law was stated that the policy would lapse and the de- | 
fendant would not be liable if the premium was not paid on or 
before the 10th day of February, unless payment of it was 
waived. The court added to one instruction, “or that the 
time for the payment of it was extended,” and to the other, “or 
the time of payment is extended by the defendant or by the 
defendant’s recognized agents.” The modifications of these 
instructions are the ground of complaint, and it is insisted that 
there was no evidence on which to base a modification, and that 
the jury would understand that in the opinion of the court 
there was some evidence of fact. There was no claim or pre. 
tense that the premium was not to be paid or that there was a 
waiver of payment, but the controversy was over the question 
whether the payment at the specified time was waived. The 
question was whether the defendant could insist upon a for- 
feiture by reason of the nonpayment on or before the day the 
premium fell due. The question of waiver related to compli- 
ance with the terms of the policy in respect to time of pay- 
ment, and there is no distinction between that question and 
the question whether the time of payment was extended. The 
evidence on the part of the plaintiff tended to show that the 
time for payment was extended sixty days. The letter of Feb- 
ruary 8th, inclosing the note, suggested that Frank Sanford, 
who signed the note, should communicate with his father and 
learn what his wishes were. It was we"! «nderstood by all 
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parties that Frank Sanford was not authorized to act in the 
matter as the agent of his father. While he might, and as the 
evidence shows, would have paid the premium from his own 
means to prevent a forfeiture, he was not required to do so, but 
was directed to communicate with his father and learn what 
his wishes were, and the question whether the policy should be 
continued in force was left to his father. There was evidence 
upon which to base a modification. There being an extension 
of time of payment the policy had not lapsed, anid ‘the defend- 
ant had no right to an admission of that fact, nor that the in- 
sured should sign Form 22, which was only required where a 
policy had, in fact, lapsed. The policy being in full force un- 
der the extension, it was not necessary that the insured should 
be in good health when the premium was paid, or that he 
should furnish evidence of the fact. 

The seventh instruction by the defendant was modified by 
the court so as to state as a rule of law that it was sufficient 
delivery of the note that it was delivered to some person by 
the maker, or by his agent, for transmission to the payee. The 
modification was erroneous as undertaking to state what would 
constitute a legal delivery of a note. But 'the question of 
whether there was such a delivery was not a material question 
in the case. The note, if delivered, was not to operate as pay- 
ment or an extension of payment. The question whether the 
policy was to be kept alive by payment within sixty days, as 
understood by both parties, was left to the insured. When he 
should be communicated with his wishes were to be ascer- 
tained, and he was to have an option to keep the policy alive. 
An attempt was made, in good faith, to deliver the note, and 
we do not think the extension would be avoided by a failure 
to make a legal delivery. The modification of the instruction, 
in view of the evidence, was’not harmful to the defendant. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 
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SUPREME COURT OF ILLINOIS. 


TRADERS’ MUT. LIFE INS. CO. 
v8. 


JOHNSON.* 


The certificate of good health which was required for a reinstatement 
warranted the truthfulness of its statements. 

Held, That a breach of warranty did not of itself avoid the contract in 
the absence of any provision in itself, or the application or contract 
to that effect. 

Where after notification by the beneficiary as to the health of insured, 
subsequent to the death of the latter, a requirement that the bene- 
ficiary should prepare proofs of death was a waiver of the warranty 
as to health. 

Where the president testified that he conducted the business of the com- 
pany and looked after its losses, and there was no evidence that his 
powers were not those usual with a president, a waiver of the breach 
of warranty by him was effectual. 


Appeal from Appellate Court, First District. Action by 
Hulda L. Johnson against the Traders’ Mutual Life Insurance 
Company. From a judgment of the Appellate Court (101 Ill. 


App., 559) affirming a judgment in favor of plaintiff, defendant 
appeals. 


Louis Kistier, for Appellant. 
Urr Bros. and Luoyp Jongs, for Appellee. 


Boaeas, J. 

This is an appeal from a judgment of the Branch Appellate 
Court for the First District affirming a judgment of the Su- 
perior Court of Cook County in favor of appellee. The appel- 
lee, Hulda Johnson, brought suit against the Triple Link Life 
Insurance Company, whose name has been changed during the 
pendency of this suit to that of the Traders’ Mutual Life Insur- 
ance Company, on a membership certificate originally issued 
March 1, 1894, by the Triple Link Mutual Indemnity Associa- 
tion to her deceased husband, Louis A. Johnson, for the sum of 
$1,000. Louis A. Johnson failed to pay his assessment for the 
month of June, 1898, and on July Ist following ‘he made and 
signed an application for reinstatement, and paid the required 
dues, in which statement he averred that, ‘having forfeited his 
membership, he made this certificate to secure reinstatement; 


* Decision rendered, Dec. 16, 1902. 
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that since making his original application for membership he 
had not suffered from any serious or protracted illness, re- 
ceived any personal injury, or been prescribed for or attended 
by any physician, and that he was in good health, and free 
from all disorders, infirmities, and weakness, either hereditary 
or acquired, tending to impair his health or shorten his life; 
and that, in consideration of securing a reinstatement, he war- 
ranted each of these statements to be true. On this applica- 
tion was printed the following by-law of the order:— 

- All assessments not paid on or before 5 p. m. of the last 

working day of the month in which call is made are lapsed; 

but such lapsed members may be reinstated within twenty 

(20) days by signing usual certificate of good health, and pay- 

ing a penalty of ten cents on each $1,000 insurance repre- 

sented in lapsed certificate, in addition to amount due. 

Johnson had complied with all the provisions of the by-law 
above quoted to secure reinstatement. He had signed the ap- 
plication and paid the required penalty and amount due. 

It is insisted that all the material statements of the applica- 
tion for reinstatement were false, and were known to be false 
by the applicant and the beneficiary. No by-laws of the ap- 
pellant are in evidence in the record declaring that false rep- 
resentations or false warranties in an application for rein- 
statement should operate as a forfeiture of the insurance 
contract. Neither in the certificate of membership, nor in the 
application for membership, nor in the application for rein- 
statement, is there any provision declaring that any false rep- 
resentations or warranties shall render the certificate of insur- 
ance null and void, and operate as a forfeiture. The forfeiture, 
if there be any, is therefore not self-executing, as was the case 
in Lehman vs. Clark, 174 II1., 279. 

The defense was that the statements made in the applica- 
tion for reinstatement as to the condition of the health of said 
Johnson were all false, and were known to Johnson and the 
appellee beneficiary to be false; that he had been sick with 
serious illness prior to the alleged forfeiture of his policy; that 
he was a very sick man at ‘the time he made the statements for 
reinsurance; and that he finally died from the illness from 
which he was suffering at the time he made such certificate. 
The assured died in November of the same year in which he 
was reinstated in July. The appellee insisted that the com- 
pany, after having full knowledge of all the facts as to the 
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condition of health of said Johnson prior to and at the time of 
the application for reinstatement, and from thence until the 
date of his death, waived its right to declare a forfeiture of the 
policy, or rely upon a breach of the warranty contained in the 
application for reinstatement. 

It is first complained by the appellant that the court erred 
in permitting the appellee to introduce proof for the purpose 
of sustaining and establishing the alleged waiver. The ground 
of the objection is that neither in the declaration, nor in any 
other pleading, did the appellee disclose that she would rely 
upon a waiver. It appears from the record that the appellant 
company filed a demurrer to the declaration, but subsequently 
withdrew it and filed a special plea, in which it set up as a de- 
fense to the action the alleged false and fraudulent statements 
in the application for reinstatement. To this special plea the 
appellee filed a replication, in which she sets forth the facts re- 
lied upon to constitute a waiver. The appellant company pre- 
sented a demurrer to the replication, which the court ordered 
to be carried back and sustained to the special plea. The court 
ordered that leave be given the appellant company to file the 
general issue and “ all defenses to come in under the plea of 
general issue.” Under this order of the court the appellant 
filed the general issue, and the parties proceeded to the trial. 
When the witness was produced, and the testimony elicited in- 
tended to sustain the waiver, the appellant company did not 
interpose as an objection to the reception of such evidence that 
the pleadings were insuflicient to warrant that defense to be 
made. The appellee was the witness by whom it was sought to 
establish the facts relied upon to constitute the waiver. <A 
number of objections were interposed,—some to a question as 
being leading, others to strike out the answers of the witness 
as being inadmissible and irrelevant, and to some questions 
and answers merely general objections were interposed. An 
objection to the admission of evidence on the ground of vari- 
ance will be regarded as waived unless specifically made and 
the grounds of the objection pointed out in the trial court, in 
order that an opportunity may be given to amend the pleadings 
and obviate the objection: Fireproofing Co. vs. Poczekai, 130 
Tll., 139. 

It is next complained the court erred in giving instruction 
No. 1 on behalf of the appellee, plaintiff below. The instruc- 
tion was as follows: “The jury is instructed that if they be- 
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lieve from the evidence that soon after the death of Louis A. 
Johnson the plaintiff called at the general offices of the defend- 
ant company, in the city of Chicago, and there informed Swan 
A. Miller, the president of the defendant insurance company, 
of the real facts in relation to the sickness and condition of 
health of Louis A. Johnson on and prior to the Ist day of July, 
1898, and that the said Louis A. Johnson had consulted and 
been treated by physicians prior to said time, and said Swan 
A. Miller, president of said company, after he knew all of said 
facts, informed, the plaintiff that if she would make out, or 
cause to be made, proofs and certificates of the death of said 
Louis A. Johnson, and present the same to said defendant com- 
pany, that said policy would be paid, and that the plaintiff, 
relying upon said statements, thereafter, at trouble and ex- 
pense to her, if any there was, caused proofs and certificates of 
death to be prepared and presented to the defendant company, 
which said proofs and certificates were accepted and retained 
by said company and its officers, the defendant thereby waived 
its right to insist upon the policy being void because of misrep- 
resentations contained in the application for reinstatement.” 
If the appellee, after the death of the assured, advised the ap- 
pellant company fully as to all the facts with relation to the al- 
leged false representations and fraud in the application for the 
reinstatement of the assured, upon which rested the alleged 
right to declare a forfeiture of the policy, and the appellant 
company did not then insist on a forfeiture, but recognized the 
continued validity of the policy, by requiring the appellee to 
go to the trouble and expense, if any, of preparing proof of the 
death of the assured, and of other facts connected with the 
loss, an intention to waive the forfeiture or breach of war- 
ranty contained in the application for reinstatement would 
follow asa legal result: Insurance Co. vs. Grunert, 112 II1., 68; 
Knights of Maccabees vs. Volkert (Ind. App.), 57 N. E., 203; 
Titus vs. Insurance Co., 81 N. Y., 410; Cannon vs. Insurance 
Co., 53 Wis., 585; Joyce, Ins., § 586. Appellant contends it is 
not bound by the acts of its president, but only by the action of 
its board of directors. “The general rule is, a corporation acts 
through its president, and through him executes its contracts 
and agreements; and an act pertaining to the business of the 
corporation, not clearly foreign to the general power of the 
president, done through him, will, in the absence of proof to 


the contrary, be presumed to have been authorized to be done 
VoL. XXXITI.—15. 
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by the corporate body: Moser vs. Kreigh, 49 IIll., 84; Mitchell 
vs. Deeds, Id., 416; Smith vs. Smith, 62 Ill., 498; Glover vs. 
Lee, 140 Ill., 102. An exception to this general rule may be 
created by the provisions of the by-laws of a corporation:” 
Bank vs. Griffin, 168 Tll., 314. In Bliss, Ins., § 275, on the au- 
thority of Dilleber vs. Insurance Co. (76 N. Y., 567) it is said: 
“The company will be bound by the acts of the president and 
secretary performed in its office, whether such acts are in writ- 
ing or verbal,—_whether they make a contract, waive a forfei- 
ture, or give a consent; and so are the adjudged cases.” We 
find no proof in the record that the ordinary powers of Mr. Mil- 
ler as president of the appellant company were in any wise 
abridged by the by-laws of the company. He testified he was 
“the president and manager of the company from its organi- 
zation, and conducted and directed the company’s business, 
and examined all losses.” The court did not err in granting 
the instruction under consideration. 

The complaint that the court improperly modified certain in- 
structions asked by the appellant company is disposed of by 
what has already been said. The modifications were necessary 
to introduce into the instructions the element of waiver, which 
the instructions, as drawn, entirely ignored. 

The judgment must be, and is, affirmed. 

Judgment affirmed. 
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SUPREME COURT OF NEBRASKA. 


PHELPS COUNTY FARMERS’ MUT. INS. CO. 
vs. 


JOHNSTON.* 


The rule of the “‘ law of the case’ does not apply to questions of fact de- 
termined by this court between the same litigants in the same cause 
of action when there is a material and substantial change in the 
testimony reviewed at the different hearings. 

‘Where all the property covered by a policy of a mutual fire insurance 
company is not destroyed, the receipt of a subsequent assessment by 
the company from a member who has sustained a loss while his 
policy was suspended for default in the payment of assessments will 
not operate as a waiver of such default:”’ Insurance Co. vs. Kinney 
(Neb.), 90 N. W., 926, followed. 

Where the secretary of a mutual fire insurance company is authorized to 
make assessments for the payment of losses sustained by such com- 
pany, the fact that he calls to his counsel the board of directors, and 
acts on their advice in making the assessment before doing so, will 
not invalidate his act. 

Where the by-laws of a mutual fire insurance company provide for the 
payment of assessments by the members not less than twenty nor 
more than forty days after the receipt of notice, and a notice is re- 
ceived containing the amount of the loss, the amount of the assess- 
ment, and requesting the member to pay “at his earliest conveni- 
ence,” such notice at most would extend the time of payment to but 
forty days from the receipt thereof, and is not so defective on ac- 
count of this informality as to invalidate the assessment. 


_ Error to District Court, Phelps County. Action by Ezekiel 
Johnston against the Phelps County Farmers’ Mutual Insur- 
ance Company. Judgment for plaintiff, and defendant brings 
error. ‘ 


Srewarr & Moneer, A. J. Saarer, and H. M. Sincratr, for Plaintiff 
in Error. 

James I. Rua, for Defendant in Frror. 

Oxpuay, C. 

This case was before us at a former sitting, on a petition in 
error filed by the plaintiff in the court below, and the cause 
was reversed and remanded because of the action of the trial 
court in direeting a verdict for the defendant insurance com- 
pany. See Johnston vs. Insurance Co. (Neb), 88 N. W., 142. 
At a subsequent trial in the District Court a verdict was di- 
rected for plaintiff, and the defendant insurance company now 


* Decision rerdered, Dec. 3, 1502. Syllabus by the Court. 
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brings error to this court. By reference to the former opinion 
it will be noted that the case then presented rested on the 
proposition that all the property covered by plaintiff’s policy 
of insurance had been destroyed, and that plaintiff had paid, 
and defendant received, the delinquent and subsequent assess- 
ments to the company after the fire, and that no property re- 
mained to which the policy, if renewed, could attach. Under 
this theory of the case the rule was announced that, “ where 
all the property covered by the policy is destroyed by fire 
while the policyholder is delinquent, so that nothing remains 
to which renewal of the insurance might attach, receipt of the 
amount of subsequent assessments, levied after the loss, in ad- 
dition to the assessment levied prior to and delinquent at the 
time of the loss, with knowledge of the facts, is inconsistent 
with reliance upon the forfeiture, and is a waiver thereof.” 
At the second trial of the cause in the court below, the defend- 
ant insurance company, for the purpose of complying with the 
rule announced in this case at the first hearing, introduced 
evidence tending to show that plaintiff's policy of insurance 
covered a large amount of property which was not destroyed, 
and that the company accepted the delinquent assessments 
from plaintiff with a full understanding, that such payment 
was not taken as a waiver of the conditions of his policy, 
which suspended its enforcement at the time of the fire, but 
was only taken for the purpose of reviving the policy on the 
property not destroyed, and that the subsequent assessments 
were accepted from plaintiff with the same understanding. 
The defendant insurance company contends that in the light 
of this new evidence the case falls within the rule recently an- 
nounced in Insurance Co. vs. Kinney (Neb., 90, N. W., 926), in 
which we held that, “ where all the property covered by a 
policy of a mutual fire insurance company is not destroyed, 
the receipt of a subsequent assessment by the company from a 
member who has sustained a loss while his policy was sus- 
pended for default in the payment of assessments will not 
operate as a waiver of such default.” On the other hand, it is 
contended by plaintiff, Johnston, that our former holding in 
this case that, under the evidence then presented, the accept- 
ance of the subsequent assessment from plaintiff by defendant 
company amounted to a waiver of his default in not paying his 
first assessment, has not become the “ law of the case,” and is 
binding on these parties, and that we should not recede from 
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it. This, evidently, was the view taken by the learned trial 
court at the last hearing of this case, and probably guided his 
action in directing a verdict for plaintiff. While this court in 
a long line of decisions has adhered tenaciously to the rule of 
the “law of the case,” it has confined this rule to questions of 
law determined ‘between the same parties at former hearings 
in this court, but has never extended it to questions of fact, 
except when essentially the same questions were presented 
for a second review. It was said by Holcomb, J, in Railway 
Co. vs. Fox (60 Neb., 538): “ The evidence in different cases, 
and in different trials of the same case, may, and often does, 
differ in many essential particulars. It may shift and change 
as the current of a stream in a bed of sand. Not only may 
changes occur by reason of newly discovered evidence, new 
witnesses whose testimony may supply a missing link, but 
often those having the management of a case turn the current 
of evidence in one direction at one time anid in ‘an entirely new 
channel at another. If the evidence is the same, or substan- 
tially so, and made to thus appear, doubtless the rule would 
apply.” To the same effect is the holding in State vs. Board 
of Com’rs of Cass Co., 60 Neb., 567. 

From what has been said, it follows that we are now called 
upon to review this case in the light of a materially changed 
condition of testimony, to which the rule of the “law of the 
case” does not apply. At the former hearing we held that, if 
all the property covered by plaintiff’s policy of insurance was 
destroyed by the fire, and no property remained under the pro- 
tection of the policy of insurance, the acceptance of subse- 
quent assessments by the company was inconsistent with any 
other theory than a waiver of the forfeiture. We think the 
former opinion was right, and still adhere to it; but we are 
now confronted with a 'statement of facts which unmistakably 
show that all the property covered by the policy of insurance 
was not destroyed by the fire, and this changed condition of 
the evidence, in our judgment, takes the case out of the rule 
of Johnston vs. Insurance Co., supra, and places it clearly 
within the rule announced in Insurance Co. vs. Kinney, supra. 
It is urged, however, that in any view of the case the court 
was justified in directing a verdict for plaintiff, because the 
assessment on which plaintiff was delinquent at the time of 
the fire was made without proper authority, and no proper no- 
tice had been given plaintiff of such assessment. The delin- 
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quent assessment was the first assessment ever made by this 
company after its organization, and it appears from the record 
that four of the six directors of the company met after a loss 
had been sustained, and ordered an assessment of one mill on 
each of the policyholders of the company, and that the secre- 
tary of the company thereupon made the assessment, and 
served written notice on each of the policyholders of the com- 
pany containing a notice of the amount of the loss, the amount 
of the assessment, and requesting each to pay “ at his earliest 
convenience.” It is contended, first, that the board of direct- 
ors were not authorized by the by-law of the company to make 
thé assessment; that the statute provides that the assessment 
shall be made by the secretary; and that, in the absence of a 
by-law, the board of directors, when the assessment was made 
to pay a loss, had no authority to act. Without determining 
the merit of this question, we are unable to see how the want 
of authority on the part of the board of directors to make this 
assessment could invalidate it when it was actually made by 
the secretary of the company. If the secretary was author- 
ized to make the assessment, the fact that he counseled with 
or was directed by those not authorized. to act did not and 
could not invalidate his action. The formal defect in the no- 
tice which requested the payment of the assessment by plain- 
tiff “ at his earliest convenience ” is urged as a fatal defect. 
The by-law of the company as to notice provided as follows:— 


It shall be the duty of the secretary, whenever such as- 
sessment shall have been made, to immediately notify every 
person composing such company, personally, or by letter 
sent to his usual postoffice address, of the amount of such 
loss and the sum due from him as his share thereof, and of 
the time and to whom such payment is to be made, but such 
time shall not be less than twenty (20) nor more than forty 
(40) days from the date of such notice. 


This by-law entered into and became a part of plaintiff’s 
contract with the company, and limited at most his “ earliest 
convenience ” to forty days from the time that he received the 
notice. Again, it appears that after receiving the notice 
plaintiff went to the secretary of defendant company, and 
promised that he would pay the loss as soon as he could. 
The record also shows that later another secretary was 
elected of defendant company, and that he notified plaintiff 
personally that he was in arrears and must pay ‘his assess- 
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ment, and that plaintiff conversed with him about the mat- 
ter, and told him he was hard up, but would either pay to him © 
(the secretary) or to the treasurer of the company within a 
short time. The evidence undisputably shows that plaintiff 
made no effort to pay this loss at all until about sixteen 
months after the first notice he received, and not until nearly 
thirty days after his own fire occurred. We think, in view of 
this, plaintiff is not in a position to complain of the informal- 
ity of the first notice which he received of his assessment, nor 
do we think the by-laws contemplated a ‘higher degree of for- 
mality in the service of these notices, since it only required 
the secretary to notify the member either “ personally or by 
letter,” and plaintiff appears to have been notified in each 
manner long before his loss. 

It is, therefore, recommended that the judgment of the Dis- 
trict Court be reversed and the cause remanded. 

Barnes and Pound, CC., concur. 

Perr Curiam. 

For the reasons given in the foregoing opinion, the judg- 

ment of the District Court is reversed and the cause remanded. 


SUPREME COURT OF NEBRASKA. 


DOODY 
v8. 


NATIONAL MASONIC ACC. ASS’N.* 


1. A mutual accident association classified its members according to the 
hazard of their respective occupations. The plaintiff belonged to a 
class which entitled its members to $2,500 for the loss of a hand by 
accident. The members of another class were entitled to but $500 
for such injury. A clause of the by-laws, which were a part of the 
contract of insurance, provided that no greater amount should be 
paid any member than the amount payable to the latter class for 
any injury received while hunting, or in any way using or handling 
firearms. The plaintiff lost his hand by the discharge of a gun 
which he was removing from one room of his house, where it was 
left by one of his boarders, to another. Held, that his recovery was 
limited to $500. 


Error to District Court, Lancaster County. -Action by 
Thomas J. Doody against the National Masonic Accident As- 
* Decision rendered, Nov. 19, 1902, Syllabus by the Court, 
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sociation. There was judgment for plaintiff for part of his 
demand, and he brings error. 


Trssets Bros. and Morty & Anvexrson, for Plaintiff in Error. 
F. M. Haut and ©. C. Martay, for Defendant in Error. 


Abert, C. 

This action was brought on an accident insurance policy is- 
sued to the plaintiff by the defendant. Defendant is a mutual 
concern, and the members are classified according to the haz- 
ard of their occupations. The plaintiff was classified as the 
proprietor of a boarding house, and belonged to class 1, whose 
members were entitled to an indemnity of $2,500 for the loss 
of a hand, while those of class 6 were entitled to but $500 for 
such injury. The by-laws of the defendant, which are part of 
the contract of insurance, provide, among other things, as fol- 
lows :— 


Nor shall any greater amount be paid to any member or 
his beneficiary than the amount named in class 6 for or on 
account of any injury received by any member while hunt- 
ing, or while in any way using or handling loaded firearms. 
At the time when the policy was in force the plaintiff under- 

took to carry a loaded gun in his hands from the dining room, 
where it had been left by one of his boarders, to a closet in an 
adjoining room. While doing so, the gun was discharged, de- 
stroying his hand. As proprietor of a boarding house he was 
entitled, under his policy, to an indemnity of $2,500, unless the 
act in which he was engaged at the time of the injury was 
handling firearms, within the meaning of the clause of the by- 
laws hereinbefore quoted. in which case he would be entitled 
to but $500. The trial court held that the act of removing the 
loaded gun from the dining room was handling firearms, with- 
in the meaning of said clause, and directed a verdict in favor 
of the plaintiff for $500, with interest. Judgment accordingly. 
The plaintiff brings error. 


The sole question in this case is whether the plaintiff at the 
time he received the injury was in any way handling firearms, 
within the meaning of the qualifying clause of the by-laws; 
and this question depends upon the meaning to be given to the 
word “handling,” as therein used. The plaintiff argues that 
the phrase “in any way,” which precedes the word in the quali- 
fying clause, does not enlarge the meaning of the word. The 
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authorities cited in support of this proposition hardly support 
this claim. The phrase certainly does not restrict the mean- 
ing of the word. It should be given some meaning, if possible. 
While we may concede, for the purpose of the argument, that 
it does not enlarge the meaning of the word, we think it at 
least shows an intention on the part of the contracting parties 
that the word should be taken in the comprehensive sense in 
which it is generally used. It is a well-known rule of construc- 
tion that words are to be taken in their ordinary meaning un- 
less it appear that the parties used or understood them in a 
different sense. There is nothing in the context or in the 
record to indicate that the parties to the contract of insurance 
used or understood the word in question in any other than the 
ordinary sense. The plaintiff contends that, as the word is 
commonly used, it is synonymous with the words “ ply,” 
“ wield,” and “ manipulate.” We know of no common use of 
the word that gives the word a different meaning than that to 
be found in the standard lexicons of the language. To “ han- 
dle” is defined by the Standard Dictionary (1894) as “ to use 
the hands upon; to turn, adjust, examine, or feel with the 
hands; to touch; to manage, contrive, or direct with the 
hands; to use; to ply; to wield; to manipulate; as to handle 
a musket or oar, ete.” By the Century Dictionary (1889) it is 
defined as “ to touch or feel with the hand, or to use the hand 
or hands upon; to manage by hand; use or wield with manual 
skill; ply; manipulate; act upon or control by the hand; in 
general, to manage, direct, control.” By Webster’s Dictionary 
(1894) it is defined as “to touch; to manage in using, as a 
spade or a musket; to wield; often, to manage skillfully.” 
From the foregoing definitions it will be seen that while the 
word may be synonymous with such words a “ ply,” “ wield,” 
and “manipulate,” none of such words, nor all of them, are 
its verbal equivalent. It is a more comprehensive term, and 
includes not only the act of plying, wielding, and manipulat- 
ing, but touching, using the hands upon, acting upon or con- 
trolling by the hand, and other acts. Had the parties used 
the equivalent of the word, as shown by the foregoing defini- 
tions, instead of the word itself, there could be no question 
that the act in which the plaintiff was engaged at the time of 
the injury was within the meaning of the qualifying clause of 
the by-laws. We are unable to see how the legal effect of the 
language is in any manner changed by the use of a word which 
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comprehends all such acts. The plaintiff, however, invokes 
the rule that, when a policy admits of two meanings, that 
which is most favorable to the insured is always to be adopted. 
That rule has no application to this case. There is a differ- 
ence between a comprehensive term and an ambiguous one. 
The question here is not which of two or more meanings shall 
attach to a word, but whether we shall exclude from the mean- 
ing of such word certain acts which standard authors hold to 
be included within it. In the absence of special circumstances 
to justify it, the rule does not warrant this court in arbitrarily 
holding that a part of the acts included within the meaning of 
the term were not within the contemplation of the parties at 
the time the contract was made. In fact, we know of no gen- 
eral term that so aptly expresses what the plaintiff was doing 
with the gun when he received the injury as the word “ han- 
dling.” 

It is also contended by the plaintiff that the injury was re- 
ceived while he was in the ordinary course of his occupation 
as a boarding house keeper. We are unable to see how that 
affects the case. There was no unqualified promise to indem- 
nify him against accidents occurring while he was engaged in 
such occupation, nor to pay him $2,500 for the loss of a hand 
resulting from such accident. On the contrary, the by-laws 
specifically excepted certain acts, among which was that in 
which the plaintiff was engaged when the injury occurred. 
For the injury resulting to the plaintiff while engaged in such 
act, the promise of the defendant was to pay him $500. 

The judgment of the District Court is the full measure of the 
defendant’s liability, and we recommend that it be affirmed. 

Ames and Duffie, CC., concur. 

Per Curiam. 

For the reasons stated in the foregoing opinion, the judg- 
ment of the District Court is affirmed. 








Union Life Ins. Co. vs. Parker. 


SUPREME COURT OF NEBRASKA. 


UNION LIFE INS. CO. or OManHa 
vs. 


PARKER.* 


Delivery of an insurance policy to the insured by the insurer is prima 
facie evidence of the payment of the cash consideration recited in 
the instrument. 


Where insured gives his note due in ninety days from the policy’s deliv- 
ery, payable to the order of the insurer’s agent, for a part of the first 
premium, and the agent’s employment contract entitled him to 100 
per cent of the first premium as his commission, and he was charged 
with the amount of such premium, and sold the note, and insured 
died after its maturity without having paid it, and afterward the in- 
surer bought it from the agent’s indorsee, and denied laibility on the 
policy because it contained a stipulation for its suspension during 
default on any note given for premiums, a finding by the trial court 
against such contention of the insurer should be sustained. 


Error to District Court, Douglas County. Action by Maggie 
D. Parker against the Union Life Insurance Company of 
Omaha. Judgment for plaintiff, and defendant brings error. 


W. W. Morsay, for Plaintiff in Error. 
O’Newt & Grusert, for Defendant in Error. 
Hastinas, C. 

This is a suit on a policy of life insurance, heard by the Dis- 
trict Court upon an agreed statement of facts. From the 
judgment for plaintiff, the defendant company brings error, 
and relies upon two grounds of defense: (1) That it does not 
appear from the evidence that the first premium was ever paid, 
and among the provisions of the policy is one that it shall not 
take effect until the first premium shall have been paid during 
the life and good health of the insured. (2) It is claimed, per- 
haps with a little inconsistency, that a note was given for a 
part of the first premium, and that when the insured died the 
note was past due and unpaid, and the policy contained a 
stipulation that any note given for premiums should be made 
a part of the contract, and a failure to pay it or any interest, 
when due, should suspend the policy, and it should continue 
suspended during the default, without action on the company’s 
part, or notice to the insured or beneficiary. 

*Decision rendered, Nov. 19, 1902. Syllabus by the Court. 
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So far as the first defense is concerned, it is contended by 
the defendant in error that it is not pleaded. The petition 
contained a general allegation, under section 128 of the Code, 
that plaintiff and the assured had complied with all the condi- 
tions required by them to be performed. The answer to this is 
as follows: “ The defendant denies that said Chas. E. Parker, 
the assured, and Maggie D. Parker, the plaintiff, have duly 
performed all of the conditions of said policy of insurance upon 
their part to be performed.” It is claimed that this traverse 
in ipsis verbis is not a denial of the fact alleged, but merely 
applies to the form of the allegation, and not to its substance, 
and hence is not a denial of the latter: Knight vs. Denman 
(Neb.), 90 N. W., 868. Probably 'this contention is sound, and 
the denial should not be allowed to pass; but it was treated 
as a denial in the lower court, and its sufficiency can hardly be 
objected to for the first time in this one. We think, however, 
that counsel for the defendant company are in error when 
they say that there is no evidence of compliance with this con- 
dition. The delivery of the policy, and its possession by the 
insured in his lifetime, and by the beneficiary after his death, 
must be taken as prima facie evidence of payment of the cash 
consideration which is recited in the policy. 

The second objection to plaintiff’s right of recovery has 
caused more trouble. It is among the agreed facts in the rec- 
ord that E. V. M. Powell was defendant’s manager at its St. 
Louis office, under a contract of agency which is set forth, and 
through a subagent he took the application for the policy sued 
on; that defendant sent to Powell this policy, with a receipt 
for the first premium, for delivery to the insured under the 
terms of the policy and application (the receipt to be valid only 
when countersigned by Powell); that Powell delivered the 
policy to the insured, and took 'the latter’s promissory note for 
$100.93 as part payment-of the first premium. The note bore 
interest at 8 per cent per annum, and was for ninety days from 
July 18, 1899, no part of which was ever paid. It was payable 
to the order of E. V. M. Powell. In June, 1899, defendant ob- 
tained it by purchase from a third party to whom Powell had 
sold it. Powell in September, 1898, reported to defendant 
that the premium was paid, and the policy delivered; and de- 
fendant knew nothing to the contrary until February 14, 1899. 
On or about that time some person came to defendant, un- 
known, pretending to represent insured, and tendered at de- 
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fendant’s office in Omaha $170.40 in payment of first premium 
on the policy. This was refused. January 11, 1899, insured 
wrote Powell, from Little Rock, Ark., stating that he was in 
hard luck, had broken his leg, was in hospital and not in posi- 
tion to pay the note, and asking a six-months’ extension. The 
receipt for the first premium was retained by Powell until 
February, 1899, and then by him returned to defendant. Un- 
der Powell’s contract with defendant, he was entitled to re- 
tain 100 per cent of the first premium. By the course of busi- 
ness with Powell, it was defendant’s practice, on sending a 
policy and receipt for first premium, to charge Powell’s ac- 
count with the amount of the first premium. When the policy 
was reported delivered, Powell was credited with the amount 
of his commission, and a remittance made for any still due. If 
the policy was refused and returned with the receipt, Powell 
got credit for the amount charged to him on account of the 
first premium. Powell’s account with the company from June 
28, 1898, to the commencement of the action, showed a balance 
due the company of $78; giving him credit for the amounts 
due him as commission on first premiums, and charging him 
with $3 for each application, as defendant was entitled to do 
under the contract. The $3 was by his contract due from 
Powell with each application, whether it was finally accepted 
or rejected. There had been no settlement since this policy 
was issued. The policy contained the following provisions :— 
And all notes which may be given for premiums or loans 
upon this policy are hereby made a part of this contract of 
insurance, and the failure to pay said notes, or any interest 
payments due thereon, at the time or before they shall fall 
due, shall cause this policy to ‘become suspended, and con- 
tinue suspended during default in such payments, without 
action on the part of the company, or notice to the insured 
or beneficiary hereunder. No agent has power to make con- 
tracts of insurance in behalf of the company, or to modify 
this or any other contract, to extend the time for paying any 


premium, to waive any forfeiture, or to bind the company by 
making any promise whatever. 


The real question presented by this case is whether or not, 
under these circumstances, the company can avail itself of the 
default in the payment of the insured’s note to Powell for 
$100.93, to avoid its liability under this policy. It will be ob- 
served that, under Powell’s contract with defendant, he was 
entitled to receive 100 per cent of this premium. It will be ob- 
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served that he had reported the premium paid, and the policy 
delivered. It will be observed that the note was drawn to his 
order, and had been sold by him. It was obtained by the de- 
fendant by purchase from a third party in June, 1899, and the 
insured died February 16, 1899, in Ottumwa, Iowa. Plaintiff 
in error relies upon the various cases decided by this court up- 
holding and sustaining contract provisions between insurance 
companies and insured that policies shall be avoided by de- 
faults upon notes given for premiums, or suspended during 
the continuance of such defaults. We are of the opinion that, 
under the issues and agreed facts in this case, this note was 
not of that character. The District Court was undoubtedly 
warranted in finding that this note was accepted and received 
by the agent, Powell, as his own note, under his agreement for 
a commission of 100 per cent of the first premium. His sale of 
the note would alone be sufficient to warrant the trial court in 
such a holding. It seems clear that while such note was in 
the hands of a third party there would be no right on the part 
of either Powell or the defendant to avoid or suspend this 
policy for its nonpayment. As above indicated, it is clear that 
the note was purchased after the insured’s death from a third 
party to whom Powell had sold it. In the case of Association 
vs. Preston (47 Neb., 390, 66 N. W., 445) it is held that where a 
similar note for a part of the first premium was given to an 
agent, who by his contract with his company was entitled to 
retain that premium as his commission, the whole transaction 
was between the agent and the insured, and, the premium be- 
ing reported paid, the company could not avoid the policy for 
nonpayment of the first premium. In that case, it is true, the 
note was paid to the agent before the death of the insured, but 
after it became due. The ground, however, of the decision, is 
that a payment was made to the agent in the manner satisfac- 
torily to him, and the company, having no interest in it, could 
not object to the method. It was a mere personal indebted- 
ness on the part of the insured to the agent, which was set- 
tled by the insured’s note. Under the agreed statement of 
facts, the trial court in this case seems to us to have ‘been en- 
tirely warranted in holding that this note was a personal 
transaction between Powell and the insured, that it was not 
one of the notes for premiums covered by the agreement in 
the policy, and that the defendant could no more avoid the 
policy by buying this note after the insured’s death than it 
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could by the buying of any other. As counsel suggests, the 
agreement in the policy cannot be held to have been meant to 
protect Powell’s indorsee, who held the note at the time of in- 
sured’s death. 

It is recommended that the judgment of the District Court 
be affirmed. 

Kirkpatrick, C., concurs. 

Per Curiam. 

For the reasons stated in the foregoing opinion, the judg- 

ment of the District Court is affirmed. 


COURT OF APPEALS OF NEW YORK. 


SULLIVAN 
v8. 


PRUDENTIAL INS. CO. OF AMERICA.* 


The policy provided that no action should be maintainable unless 
brought within six months after death of the insured. 


Held, That the limitation is not unreasonable, and will be sustained un- 
less waived. 

The plaintiff, a few days after the death, delivered the policy with the 
proofs of death, and an assignment to the company, which were re- 
tained by it. 

Held, That this was not a waiver of the provision. 


Suit was begun just before the limitation expired, but the service upon 
an agent was set aside as unauthorized and void. A subsequent suit 
was begun after the limitation had expired. . 

Held, That the plaintiff was responsible for deferring the first suit so 
long. Its commencement was an acknowledgment that the company 
had not waived the provision, and the second suit was too late. 


Appeal from Supreme Court, Appellate Division, Second 
Department. Action by Amelia Sullivan against the Pruden- 
tial Insurance Company of America. From a judgment of the 
Appellate Division affirming a judgment for plaintiff, defend- 
ant appeals. 

Statement of facts by Gray, J. 

The action was brought by the assignee of a policy of insur- 

ance issued by the defendant upon the life of Patrick J. Me- 


<nsnstesiipletdagaaee einl eataat  etaeas a 
*Decision rendered, Nov. 18, 1902. 
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Guinness, who died on April 3, 1895. The defense interposed 
by the answer, and which furnished the issue for trial, was 
that the action had not been commenced within six months 
after the decease of McGuinness, the insured. The clause of 
the policy upon which this defense was rested provides as fol- 
lows :— 

No suit or action at law or in equity shall be maintainable 
with respect to the payment of this policy until after the 
filing in the principal office of the company of the above- 
mentioned proof of death, nor unless such suit or action shall 
be commenced within six months next after the decease of 
the person insured under this policy; and it is expressly 
agreed that, sheuld any such suit or action be commenced 
after the expiration of said six months, the lapse of time 
shall be deemed as conclusive evidence against the validity 
of such claim, any statute of limitation to the contrary, not- 
withstanding. 

Upon the trial it was established, without dispute, that 
within three or four days after the death of McGuinness, the 
insured, the plaintiff delivered to the defendant company the 
proofs of death, together with the original policy of insurance 
and the assignment of the same to the plaintiff, and that all 
of these documents had remained in the possession and control 
of the defendant since their delivery to it; that a previous ac- 
tion had been commenced by the plaintiff to recover upon the 
same policy of insurance by the service of a summons and com- 
plaint on October 3, 1895, upon an agent of the defendant, 
which service had been, by an order of the court, vacated and 
set aside as unauthorized, void, and of no effect; that there- 
after, on December 26, 1895, the plaintiff commenced the pres- 
ent action. Upon these facts the plaintiff’s counsel asked for 
the direction of a verdict, and the defendant’s counsel moved 
to dismiss the complaint upon the ground that the cause of 
action was outlawed before the commencement of the action 
by the limitation in the contract. The latter motion was de- 
nied by the court, and a verdict was directed for the plaintiff, 
to which ruling and direction the defendant duly excepted. 
The judgment entered upon the verdict as directed was af- 
firmed by the Appellate Division in the Second Department, 
and the defendant has appealed to this court. 


Wituiam O. Campsett, for Appellant. 
JosepH T. Magee and Sewarp Baker, for Respondent. 
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Gray, J. (after stating the facts). 

The only question for our consideration is whether the de- 
fendant was estopped by its conduct from insisting upon the 
limitation clause iin the policy, and had thereby waived the 
same. The plaintiff claims—and her claim in that respect has 
been sustained below—that the retention by the defendant of 
the policy and of the documents connected therewith ‘and with 
the proofs of death justified her in the assumption and misled 
her into the belief that its provisions would be waived. The 
right of the parties, by their written contract, to prescribe a 
shorter limitation for its enforcement than that contained in 
the Code of Civil Procedure, cannot be questioned. That right 
is clearly recognized in section 414, where it is provided that 
the general provisions of that chapter of the Code should not 
apply to “a case where a different limitation is specially pre- 
scribed by law, or a shorter limitation is prescribed by the 
written contract of the parties:” Subdivision 1. It was not 
claimed, and it cannot well be, that the limitation in this con- 
tract was unreasonable. The cause of action arose upon the 
death of the insured, and the obligation of the insurer was 
fixed, if it had not been avoided by some breach of the policy. 
The commencement of an action to enforce it, unless excused 
by law or by the act of the insured, was reasonably possible 
and proper within a period of six months thereafter. But, fur- 
ther, the plaintiff had recognized the force of the obligation 
upon her, and her perfect ability 'to commence an action with- 
in the time prescribed, in bringing ‘her previous action within 
the contractual period. What, then, therefore, is there in the 
facts which constitutes a waiver on the part of the defendant 
of the limitation clause? Waiver by a party of any contract- 
ual right is a matter of intention. It is not pretended that an 
intention to waive is to be found elsewhere than in inferences, 
which are claimed to be deducible from the continued posses- 
sion by the defendant of the various documents, and they are 
too shadowy to be entertained in the presence of so distinct a 
clause. It appears that on September 16, 1895, the plaintiff 
had been notified by letter of the commencement of an action 
against the defendant by the administratrix of McGuinness, 
the insured, upon the policy of insurance, and that, unless she 
came in and defended the action, the amount of ‘the policy 
would be paid to the administratrix. She then commenced an 


action to recover wpon the policy on October 3, 1895, which 
VoL. XXXII.—16. 
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was within the period of limitation prescribed. She thus 
showed that the possession of the policy and of the papers was 
not essential to the commencement of the action. Her action 
showed that she did not regard their retention by the defend- 
ant as indicating any waiver of the limitation clause. If, by 
deferring her action as long as she did, she placed herself in a 
position where its dismissal for the nullity of the service of 
the summons was ordered, that is her misfortune. The agree- 
ment of the parties was clear. Its object was definite, and 
compliance therewith was possible. In the case of Arthur vs. 
Insurance Co. (78 N. Y., 462), which was an action upon a fire 
insurance policy, in which was contained a limitation clause 
of one year, the plaintiff’s recovery against the defendant was 
reversed in this court upon the ground that the action, having 
been commenced after the time prescribed therefor in the 
policy, was too late. In that case a previous action, com- 
menced within the contractual period, had been abandoned by 
the plaintiff, who, thereafter, instituted the one which came to 
this court. The plaintiff there claimed that, because of certain 
conduct on the part of the defendant’s agents affecting the 
maintenance of 'the previous suit, and of the acceptance by the 
defendant of the costs of the action, which had been aban- 
doned, there had been a waiver by it of the condition of the 
contract. But the claim was not considered tenable in this 
court, and it was held that these facts could not advantage the 
plaintiff, or confer any new right against the defendant. In 
Wilkinson vs. Insurance Co. (72 N. Y., 499), where there was a 
short limitation in the insurance policy in question, it was 
claimed that an injunction restraining the insurance company 
from paying and the insured from receiving any money on ac- 
count of the loss of the insured property until the further 
order of the court excused the bringing of an action by the as- 
signee of the policy within the time specified in the policy. 
The claim was not allowed, and the action was held to be 
barred by the lapse of time. It was observed in the opinion by 
Judge Andrews that: “The provision fixing the time within 
which an action must be brought is distinct, definite and un- 
qualified. The contract contains no saving of the right of ac- 
tion, after the expiration of a year from the loss, for any cause 
whatever; and, unless the bringing of the action within the 
time limited by the contract was: waived by the defendant, or 
was excused and made impossible by the act of God or of the 
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law, the remedy of the plaintiff has been lost.” The right to 
prescribe in a contract a shorter limitation to actions was up- 
held as consistent with the policy upon which statutes of limi- 
tations are founded, and the right of the party to insist upon 
the benefit of that feature of the contract was recognized. In 
Joyce on Insurance (section 3204) the author observes that 
“the weight of authority seems to support the rule that, if a 
suit is brought within the time provided in the policy, but is 
dismissed or discontinued for any reason, and a subsequent 
suit is brought after the expiration of the time limited, though 
perhaps immediately upon the dismissal or discontinuance of 
the first suit, the second action cannot be maintained.” In my 
opinion, the evidence did not disclose any conduct on the part 
of the defendant which amounted to a waiver of the limitation 
clause of the policy, and the plaintiff was in no position even 
to assert that she had been misled by the defendant, in view 
of having, in fact, commenced one action within the time pre- 
scribed. 

For these reasons,-I advise a reversal of the judgment and 
the ordering of a new trial, with costs to abide the event. 

Parker, C. J., and O’Brien and Bartlett, JJ., concur. Haight, 
Martin, and Vann, JJ., dissent. , 

Judgment reversed, etc. 
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SUPREME COURT OF MICHIGAN. 


JASKULSKI 
v8. 


CITIZENS’ MUT. FIRE INS. CO. or KENT, 
ALLEGAN AND OTTAWA COUNTIES.* 


A policy provision that it shall be void in case of the transfer of title 
without consent, is valid. An indorsement of loss payable to mort- 
gagee will not affect such a condition. The mortgagee has no con- 
tract with the company which prevents the mortgagor insured from 
forfeiting his rights. 


“ror to Circuit Court, Kent County. 


Action by Franciska Jaskulski against the Citizens’ Mutual 
Fire Insurance Company of Kent, Allegan and Ottawa 
Counties. Judgment for defendant, and plaintiff brings 
error. 

Statement of case by Grant, J. 

This is a suit upon an insurance policy to recover loss by 
fire. The policy was issued in 1895 to one Joseph Navrot, the 
owner of the land. The dwelling upon it was insured for $250. 
One Eckert had loaned Navrot some money, and taken a mort- 
gage upon this land to secure it. Mr. Eckert and Mr. Navrot 
were both present when the policy was issued to Navrot. In- 
dorsed upon it was, “ Loss, if any, payable to Mr. Eckert as 
his interest may appear.” Mr. Navrot died in April, 1900, hav- 
ing paid all assessments up to his death. The policy provided 
that. “in case of death of the insured, the insurance should 
not lapse if within sixty days his proper representative should 
take out a new policy, the old policy being surrendered, and 
arrears paid.” The court held that this provision was waived 
by the defendant, and no question is raised upon it. After 
Mr. Navrot’s death an assessment was made, which Mr. Eck- 
ert paid, taking a receipt in Mr. Navrot’s name. An admin- 
istrator was appointed upon Navrot’s estate, who, under the 
authority of the Probate Court, sold and conveyed the land to 
plaintiff and her husband on November 21, 1900. About ‘the. 
same time Mrs. Navrot executed a quitclaim deed to plaintiff 





* Decision rendered, Nov. 11, 1' 02. 
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for her interest in the premises. Meanwhile Eckert foreclosed 
his mortgage. Plaintiff and her husband redeemed from the 
foreclosure sale, and at the same time Mr. Eckert assigned his 
interest in the policy to the plaintiff. The house was de- 
stroyed by fire December 13th. The by-law provided: “The 
transfer, incumbering or vacating of said property, increased 
hazard, or any change in the relations of the parties with ref- 
erence to said contract without notice in writing to the sec- 
retary of said company, will avoid the policy.” No notice of 
this sale and transfer was given to the defendant. 


G. A. Wotr, for Appellant. 
Burumeame, Bevpen & Orton, for Appellee. 


Grant, J. (after stating the facts). 
Insurance companies may lawfully contract with the in- 
sured that the contract of insurance shall be void upon a con- 
veyance of the title to the property without notice to, and the 
assent of, the insurer. Insurance companies may decline to 
insure the purchaser and grantee, while willing to assume the 
moral hazard of the person originally insured. This provision 


was therefore valid. Plaintiff seeks to avoid the result by in- 
sisting that this policy was in fact issued for the benefit of Mr. 
Eckert, and that he had a contract with defendant. This con- 
tention is settled against the plaintiff by Van Buren vs. Insur- 
ance Co., 28 Mich., 398; Insurance Co. vs. Davenport, 37 Mich., 
609; Minnock ys. Insurance Co., 90 Mich., 236; 51 N. W., 367. 

The contract of insurance was made with Mr. Navrot alone. 
He alone could bring suit upon it. He alone was liable for the 
premiums. Counsel for plaintiff cite Phenix Ins. Co. vs. 
Omaha Loan & Trust Co. (41 Neb., 834, 60 N. W., 133, 25 L. R. 
A., 679) and other similar cases. In that case the policy con- 
tained a mortgage slip by which it was agreed that, “ as to the 
interest of the mortgagee, the insurance should not be invali- 
dated by any act or neglect of the mortgagor or owner of the 
property.” The mortgagor had forfeited his rights in the 
policy. It was held that the mortgagee had not, but that this 
clause gave him an independent right of action against the 
company. No such clause is found in the present policy. 

The direction of the court was correct, and the judgment 
is affirmed. The other justices concurred. 
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SUPREME COURT OF WISCONSIN. 


COMSTOCK 
v8. 


FRATERNAL ACCIDENT ASS’N OF AMERICA.* 


The provision in an accident policy requiring notice within ten days of 
the happening of an accident does not apply to a case where the in- 
sured was prevented by his injuries from giving such notice. 


The policy provided that if the injury occurred while engaged in a more 
hazardous occupation than that against,.which he was insured, the 
insurance should be that which the premium would cover for such 
occupation. It further provided that riding a bicycle occasionally 
for pleasure was not an occupation, and that the one insured as pro- 
prietor of a manufacturing industry does not change his occupation 
by merely riding a bicycle incidentally for recreation, or in going to 
and from his business. ‘The insured’s occupation was specified as 
proprietor of a chair factory—office duty. 


Held, That his classified occupation was not changed through injuries re- 
ceived while incidentally riding a bicycle. 


Appeal from County Court, Winnebago County. Action by 


©. H. Comstock against the Fraternal Accident Association of 
America. From a judgment for plaintiff, both parties appeal. 
Reversed. 


Statement of facts by Marsnatt, J. 

Action to recover on an accident insurance policy. The com- 
plaint stated two causes of action; one for $25 per week for 
twenty-seven weeks for disability caused by a fall from a bi- 
cycle, and one for $25 per week for twenty-three weeks for dis- 
ability caused by a fall on a sidewalk, where plaintiff was 
walking by aid of a crutch, he not having fully recovered from 
his first injury. The certificate of insurance specified plain- 
tiff’s occupation as proprietor of a chair factory, and office 
duty. It insured him for $25 per week for not exceeding fifty- 
two weeks, as follows: For loss of time resulting from bodily 
injury effected during the life of the certificate 

Through external, violent and accidental means, which shall 

independently of all other causes, immediately and wholly 

disable him from transacting any and every kind of business 
pertaining to his occupation above stated, * * * except 


that if the insured is injured while engaged temporarily or 
otherwise in any occupation or exposure classed by this as- 


*Decision rendered, Jan. 13, 1903. 
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sociation as more hazardous than that here given, his insur- 

ance and weekly indemnity shall only be so much as the pre- 

mium paid by him will purchase at the rates fixed for such 
increased hazard. 

On the face of the certificate it was conditioned upon accept- 
ance by the assured of “ the conditions contained in this cer- 
tificate as a basis of this contract,’ payment to be subject to 
the “ conditions in this certificate contained and indorsed on 
the back hereof.” Among such indorsed conditions was this:— 

Written notice shall be given the said association at 

Westfield, Mass., within ten days of the date of the accident, 
and injury for which claim of indemnity or benefit is made, 
with full particulars thereof, including a statement of the 
time, place and cause of the accident, the nature of the in- 
jury and the full name and address of the insured and bene- 
ficiary, and unless such notice and statement is received as 
aforesaid, all claim to indemnity or benefit under this cer- 
tificate shall be forfeited to the association. 

The issues presented for consideration in the Cireuit Court 
were: (1) Was the condition on the back of the certificate a 
part of the contract of insurance? (2) Was the notice of the 
first injury given in time? (8) Was the notice of the second in- 
jury given in time? (4) If plaintiff was entitled to recover at 
all on the first cause of action, was he entitled to recover $25 
per week? (5) Was the second injury caused by external, vio- 
lent and accidental means independently of all other causes, 
immediately and wholly disabling the plaintiff from transact- 
ing any and every kind of business pertaining to his occupation 
stated in the certificate? 

At the close of the evidence defendant’s counsel moved for 
the direction of a verdict, which was denied. Plaintiff also 
moved for the direction of a verdict, for $25 per week for 
twenty-seven weeks, which was also denied. The court then 
directed verdict in plaintiff’s favor for $10 per week for twen- 
ty-seven weeks, with interest. Judgment was rendered ac- 
cordingly. Both sides appealed, plaintiff claiming that he was 
entitled to recover $675, being $25 per week for twenty-seven 
weeks, with interest; and defendant that upon the undis- 
puted facts of the case notice of the accident was not sent to 
it in time, and that therefore all claims under the certificate 
were forfeited. 


Barer Bros. (F. W. Houghton of counsel), for Plaintiff. 
Puiturs & Hicks, for Defendant. 
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Marsuatt J. (after stating the facts). 

If the plaintiff, because he was made unconscious by the ac- 
cident depriving him of ability to comply with the condition of 
his policy as to giving notice to defendant within ten days of 
the date of such accident, was not required to do so under the 
terms of the insurance contract, but permitted to give such 
notice as soon as ability in that regard was restored, the mo- 
tion for the direction of a verdict in favor of defendant was 
properly denied, and plaintiff was entitled to recover at least 
the sum for which judgment was rendered. 

It may safely be admitted that there is some conflict of au- 
thority as to whether, under any circumstances in a case like 
this, liability can survive failure to comply with the require- 
ment as to notice. The overwhelming weight of authority, we 
may safely say, however, is in favor of plaintiff’s position. 

The reasoning of courts supporting conclusions in that regard 
are far from being harmonious or satisfactory. However, 
when the contract in question was made, the law was deemed 
so well settled that, notwithstanding the mandatory language 
of a policy requiring some act to be done as a condition prece- 
dent to the right to recover for a loss, it should be read with an 
exception saving the rights of the assured from forfeiture for a 
failure to comply therewith where he is totally incapacitated 
from acting in the matter, that we hold the parties here en- 
tered into the contract in contemplation thereof, and that 
language to that effect became a part of the instrument the 
same as if it were plainly embodied therein, though it violates 
the literal sense of the words used, and regardless of whether 
it ean be, by general rules for judicial construction, found 
within the reasonable scope of such words. We place our de- 
cision of this case on the ground indicated, rather than upon 
the reasoning found, in general, in the opinions of the courts 
‘that have passed upon such matters. We do not feel justified 
in saying, as some courts have, that the contract must neces- 
sarily be held to mean something different from the literal 
sense thereof, merely because otherwise the parties would be 
convicted of stipulating for an impossibility, or because, other- 
wise. a great hardship would be inflicted upon the assured, or 
because forfeitures are not favored by courts and should not 
occur where any other result can be reached within the rea- 
sonable meaning of the contract, or because a contract should 
not be so construed as to stipulate for the performance of an 
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act which is impossible, or because an act of God excuses non- 
performance of a contractual act. Parties may bind them- 
selves by an agreement to perform an act without guarding 
against conditions rendering compliance therewith impossible, 
if they see fit, or bind themselves by harsh provisions in a con- 
tract. Again, the rule that an act of God excuses nonperform- 
ance of a contract does not apply to contracts of the nature of 
the one before us. The operation of the latter rule, uni- 
versally, is limited to obligations arising by operation of law, 
and to liability of common carriers. It does not extend, gen- 
erally, to express contracts: 1 Am. & Eng. Enc. Law (2d Ed.), 
p. 58, and cases cited. Subject to some exceptions which do 
not include, generally speaking, impossibility of performance, 
parties to an express contract must perform according to their 
agreement, or take the consequences implied by law or agreed 
upon: Cook vs. McCabe, 53 Wis., 250; Bacon vs. Cobb, 45 IIL, 
52; Dewey vs. School Dist., 48 Mich., 480; Doster vs. Brown, 
25 Ga., 24; Ames vs. Belden, 17 Barb., 515; Randall vs. John- 
son, 59 Miss., 317; Superintendent vs. Bennett, 27 N. J. Law, 
513. It will not do in a ease like this to ground a decision on 
the doctrine that language will not be so construed as to effect 
a forfeiture if that can be avoided, without going further and 
showing that it can be avoided by ascribing some meaning to 
the words involved which is within the reasonable scope there- 
of under the circumstances, or by a legitimate application of 
some rule of law. It will not do to ground a decision on the 
rule that courts will not decree or permit or enforce a for- 
feiture if that can be avoided, without satisfying the last ele- 
ment of the proposition by some recognized principle of law. 
Courts can only enforce lawful contracts according to the con- 
tractual intent of the parties thereto so far as the same can be 
found expressed in their language taken in its literal sense or 
viewed in the light of established legal principles, regardless 
of consequences to either party. In this case, if the failure of 
the assured to comply with the requirement of his policy as to 
giving notice to the defendant within ten days after the acci- 
dent under the circumstances falls within the unqualified 
stipulation of the policy that for nonperformance of the condi- 
tion as to notice all claims to indemnity or benefit under the 
certificate shall be forfeited to the association, and there is no 
implied exception which by rules of law forms a part of the 
contract, rendering the forfeiture clause inoperative where per- 
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formance of the condition is impossible, as was the case here, 
the consequences, however unfortunate to the assured, will 
not justify the court in giving him the benefit of a contract 
and imposing one on the insurer which the parties never made. 

A case often referred to, holding that impossibility to per- 
form a condition precedent to recovering upon a policy of in- 
surance by the person required thereby to act in the matter, 
such impossibility being caused by his incapacity to act 
through insanity or other cause, excuses such nonperformance, 
and that an exception to that effect could, as a matter of law, 
be read out of the policy where there is no express stipulation 
against it, as one in contemplation of the parties at the time 
of making the contract. is Insurance Co. vs. Boykin, 12 Wall., 
433. The court there said, without supporting the position 
taken by reference to any established rule for construing con- 
tracts, that insanity is an excuse for neglect to perform by the 
assured a condition required by the terms of his policy of insur- 
ance. It was suggested that a different rule would be “ too 
repugnant to justice and humanity to merit serious considera- 
tion.” The court probably did not use that language as a jus- 
tification for making for the parties a different contract than 
they themselves entered into, but as a reason for looking be- 
yond the literal sense of words for some other signification 
that could be adopted without violation of rules of language or 
of law, and which would avoid a seeming absurdity. The de 
cision would be more satisfactory had the court stated some 
established rule to justify its conclusion. Certainly, as before 
indicated, mere inability to perform a contract on the part of 
one of the parties thereto does not universally excuse perform- 
ance (Hammon, Cont., 833); and generally, when one imposes 
a duty by contract upon himself, impossibility of performance 
from any cause does not constitute excuse for nonperformance: 
The T. B. Harriman, 9 Wall., 172; Beebe vs. Johnson, 19 
Wend., 500; Harrison vs. Railway Co., 74 Mo., 371; Stees vs. 
Leonard, 20 Minn., 494; School Dist. No. 1 vs. Dauchy, 25 
Conn., 530; Jones vs. U. S., 96 U. S., 29. Like all good rules, 
there are several exceptions to the one suggested, and some 
one or more of them the court must have had in mind in ren- 
dering the decision in Insurance Co. vs. Boykin.- One of such 
exceptions is that an agreement to do a thing clearly impossi- 
ble upon the face of the contract, and existing at the time of 
making the same, is void: Hammon, Cont., 415. Another is 
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that impossibility of personal performance of a contract, oc- 
curring subsequent to the making thereof, it being clear that 
no other performance was contemplated by the parties, as a 
matter of law is not included in the terms: Dickey vs. Lins- 
cott, 20 Me., 453; Johnson vs. Walker, 155 Mass., 253; 7 Am. 
& Eng. Enc. Law, 147. Such exception, however, does not ap- 
ply where the circumstances are such that the promissor 
should have foreseen and provided against inability to per- 
form: Jennings vs. Lyons, 39 Wis., 553. It would be a reason- 
able application of such rule to hold that it covers a situation 
such as is presented by the facts of this case and those in In- 
surance Cos. vs. Boykin. ‘The fair interpretation of the re- 
quirement as to notice may well be said to be that the parties 
contemplated notice by the assured, though probably a notice 
by some one in his behalf, if necessary, would have been suf- 
ficient. However, as indicated, it may reasonably be assumed 
that personal performance was what the parties had in mind. 
In that view, Insurance Co. vs. Boykin falls within a well- 
recognized exception to the general rule that impossibility of 
performance by a contracting party does not excuse nonper- 
formance. The exception, it will be noted by an examination 
of the authorities, is worked out in some cases wpon the theory 
that without express words to the contrary, notwithstanding 
the literal sense of the words, an agreement to do the impos- 
sible under the circumstances cannot be reasonably said to 
have been in the minds of the ‘parties at the time of entering 
into the contract, hence cannot be held to have been included 
in it; in others on the theory that the positive words of the 
contract should be read with an exception avoiding the absurd- 
ity of an agreement to do that which would be under all cir- 
cumstances impossible, not because such exception can be 
found suggested in the words of the contract, but because the 
contract should be read in the light of established principles of 
law to that effect, existing at the time the contract was en- 
tered into, there being no clear negative thereof in the instru- 
ment. The subject might be discussed at great length in the 
elucidation of the principles involved, and authorities collated 
in large numbers, but it is not thought profitable to go further 
than to declare, with fair support for the declaration, that at 
the time the contract in question was made the language used 
did, as a matter of law, include a stipulation requiring compli- 
ance with the condition as to notice under the circumstances 
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of this case, and that the adjudications of courts in the matter 
have support in fundamental principles of the common law. 

But without further discussion of the matter, and without 
adopting in many respects the reasoning found in some of the 
cases, it is considered that a requirement in a contract of in- 
surance that the insured shall, after suffering loss, perform 
some act as a condition precedent to the right to recover there- 
for, does not include cases where performance is prevented 
without fault of the assured, because of his being incapacitated 
to act in the matter; that in such cases the assured will not 
forfeit his insurance if he performs the stipulated act within a 
reasonable time after mental capacity to do so shall have been 
restored to him, this, of course, not to apply where there is un- 
equivocal language in the contract inconsistent therewith,— 
language requiring performance of the stipulated act at all 
events; that the holdings of courts, justified by elementary 
principles, were so uniformly that way at the time of the mak- 
ing of the contract in question as to establish a rule which be- 
came a part thereof. The following are but a few of the cases 
bearing upon the subject: Phillips vs. Society, 120 Mich., 142; 
Insurance Co. vs. Gerish, 163 Ill., 625; McFarland vs. Associa- 
tion, 124 Mo., 204; Association vs. Earl, 16 C. C. A., 596; Man- 
dell vs. Casualty Co., 170 Mass., 173; Anoka Lumber Co. vs. 
Fidelity & Casualty Co., 63 Minn., 286; Matthews vs. Insur- 
ance Co., 154 N. Y., 449; Solomon vs. Insurance Co., 160 N. Y., 
595; Peele vs. Society, 147 Ind., 543; Trippe vs. Society, 140 N. 
Y., 23; Towel vs. Insurance Co., 21 Mich., 219, 226; McNally 
vs. Insurance Co., 187 N. Y., 389. 

From what has been said plaintiff must prevail on defend- 
ant’s appeal, and we have left to consider, upon plaintiff’s ap- 
peal, whether the court erred in not directing a verdict in his 
favor for $25 instead of $10 per week. That depends on 
whether, by reason of the fact that plaintiff was incidentally 
riding a bicycle at the time he was injured, this language of 
the policy was rendered operative :— 

If the insured is injured while engaged temporarily or oth- 
erwise in any occupation or exposure classed by this associ- 
ation as more hazardous than that here given, his insurance 
and weekly indemnity shall only be so much as the premium 
paid by him will purchase at the rates fixed for such in- 
creased hazard. 

In determining that we must look to the contract, not to 
oral evidence of its meaning. It speaks of a classification of 
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occupations and exposures, but the manual of the association 
in which the classification is found does not mention mere ex- 
posures. It shows only a classification of occupations, in con- 
nection with an explanation to the effect that merely riding a 
bicycle occasionally for pleasure is not an occupation, and that 
a person insured as in occupation of a proprietor of a manu- 
facturing industry does not change his status by merely inci- 
dentally riding a bicycle for recreation or in going to or from 
his place of business. On the outside front cover of the manual 
are these words: ‘“ Occupations Classified, &c.” The headline 
in the manual, to the classification, is as follows: “ Classifica- 
tion of Occupations.” The case on this branch of it is ruled by 
Fox vs. Association, 96 Wis., 390, 397. The court erred in 
treating the act of the assured in incidentally riding a bicycle 
for pleasure as placing him, for the time being, in a different 
class as to hazards insured against from the occupation named 
in the policy. The verdict should have been directed for $25 
per week. 

No motion having been made to correct the verdict and for 
judgment thereon, as required under the established practice, 
the case must go back for a new trial. 

The judgment is reversed and the cause remanded for a new 
trial, plaintiff to have costs as prevailing party upon each ap- 
peal. 
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SUPREME COURT OF GEORGIA. 


NORTHWESTERN MUT. LIFE INS. CO. 


v8. 


MONTGOMERY Et At.* 


A clause in a life insurance policy that, “if * * * death shall occur 
later than three years from the date hereof, the liability of the com- 
pany shall not be disputed on the ground of any statement in the 
application, except in case of actual fraud,” precludes the company, 
where the death occurs more than three years after the issuance of 
the policy, from setting up merely that statements made as war- 
ranties in the application for insurance were untrue, or that there 
was constructive fraud therein, but leaves it free to set up actual 
fraud. 


Where it is shown that a material statement made in such application 
was false, that its falsity was known to the insured at the time it 
was made, that it was made with a view to procuring the insurance, 
that the company had no notice of its falsity, and that the company 
acted upon it to its injury, the law will conclusively presume an in- 
tent to deceive, and a case of actual! fraud will be made out, atthough 
the insured may not have really intended to prejudice the rights of 
the company. 


The assignment of a policy of life insurance, made with the consent of 
the company, does not preclude the company from setting up, as 
against the assignee, fraud in the original application, of which the 
company had no notice at the time of such consent. 


Error from Superior Court, Floyd County. Action by John 
Montgomery and others against the Northwestern Mutual Life 
Insurance Company. Judgment for plaintiffs, and defendant 
brings error. Reversed. 


Dean & Dean, for Plaintiff in Error. 
W. J. Neet and Seasorn & Barry Wricar, for Defendants in Error. 


Srmmons, C. J. 

Suit was brought against the Northwestern Mutual Life In- 
surance Company on a policy of insurance issued on the life of 
Joseph R. Morton. The defendant, in its answer, set up cer- 
tain alleged false and fraudulent statements made by the in- 
sured in his application for insurance, by which the company 
was induced to issue the policy. On the trial the case was sub- 
mitted to the jury on the sole issue of fraud as affecting the 
policy under its terms. It appeared that Morton, in his appli- 
cation, stated that he had not since childhood had any mental 
"* Decision rendered, Dec. 19,1902. Syliabusbythe Court. = SS 
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derangement, nervous disease, dizziness, unconsciousness, fits, 
epilepsy, convulsions of any kind, or any disease of the heart, 
and had no reason to believe that he was not in good health at 
the time the application was made. By the terms of this ap- 
plication, which was signed by Morton, all the statements 
made therein were warranted to be true, and were offered to 
the company as a consideration for the contract of insurance. 
The evidence showed, without question, that most of the state- 
ments just set out were false; that Morton had suffered from, 
and was subject to, frequent fits; that the physician he con- 
sulted ascribed these fits to the result of excessive smoking, 
telling Morton that ‘he had “ tobacco heart;” that, under the 
treatment of this and several other physicians, Morton im- 
proved, and was apparently rid of the trouble at the time he 
applied to the defendant for insurance; but that subsequently 
the trouble returned, and Morton eventually died in an asylum 
for the insane. It was also shown that the company had relied 
largely upon the statements in the application in determining 
whether to issue the policy, and ha'd acted upon the false state- 
ments to its injury. The plaintiffs relied upon ‘an “ incontesta- 
ble clause ” in the policy, which read as follows: “If the age 
has not been understated, and death shall occur later than 
three years from the date hereof, the liability of the company 
shall not be disputed on account of any statement in the ap- 
plication, except in case of actual fraud.” It appeared that 
the death of the insured occurred more than three years after 
the policy was issued, and that the premiums had been paid. 
The evidence failed to show any knowledge on the part of the 
officers and agents of the company, or any notice to them, 
when the policy was issued, that the statements in the appliea- 
tion were not trne. The jury returned a verdict against the de- 
fendant for the full amount of the policy, and the defendant 
moved for a new trial. The motion was overruled by the court, 
and the movant excepted. 

1,2. The first question with which we are concerned is the 
meaning of the so-called incontestable clause of the policy. 
There was no contention that the age of the insured had been 
understated, or that his death had not occurred more than 
three years after the policy was issued. This being true, we 
think the effect of this clause was to limit the company, in 
denying liability on the ground of misstatements in the appli- 
cation, to such statements as were made with actual fraud. 
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Where the fraud was constructive only, this clause barred the 
company’s right to set it up. That the exception, “in case of 
actual fraud,” applies to fraud in making statements in the ap- 
plication, seems clear when we consider that it is with these 
statements that the entire clause deals. Indeed, this is practi- 
cally conceded in the briefs of counsel, and the argument is de- 
voted to the question of proof of actual fraud. While a clause 
to the effect that an insurance policy shall from its date be 
absolutely incontestable is held to be an effort to condone 
fraud and against public policy, such a clause as is contained 
in the present policy is held good. A somewhat similar clause, 
making a policy incontestable after the lapse of three years, 
was held to be valid, as providing for a period of limitations or 
repose, in Association vs. Robinson, 104 Ga., 256. In the ab- 
sence of any such clause, any misstatement in the application, 
whereby the nature or character or extent of the risk is 
changed, will, if the policy makes that the basis of the contract 
of assurance, avoid the policy, whether such misstatement is 
or is not fraudulently made: Insurance Co. vs. Wilkinson, 53 
Gia., 585. The clause in the policy dealt with in the Robinson 
Case precluded the company from setting up misrepresenta- 
tions in the application, whether made fraudulently or not. 
In the policy now under consideration, the clause extends only 
to constructive fraud, and excepts from its operation all cases 
in which the fraud is actual. ‘“ Fraud may be actual or con- 
structive. Actual fraud consists in any kind of artifice by 
which another is deceived. Constructive fraud consists in any 
act of omission or commission, contrary to legal or equitable 
duty, trust or confidence justly reposed, which is contrary to 
good conscience and operates to the injury of another. The 
former implies moral guilt; the latter may be consistent with 
innocence:” Civ. Code, § 4025. Constructive or presumptive 
fraud could not be relied upon as a defense by the defendant in 
the present case, and it contended that the insured had pro 
cured the policy of insurance by means of actual fraud. The 
motion for new trial is based principaky upon complaints of 
the charge of the court in regard to what is necessary to estab- 
lish actual fraud. The court instructed the jury that: “ When 
a false statement is made as to a material fact, which is known 
to be false by the party making it, the presumption is that it 
was made to deceive the other party. That would be the pre- 
sumption, gentlemen, in the absence of anything to the con- 
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trary.” The jury were also instructed to find for the plaintiffs 
if the insured made the statements in good faith, without 
fraudulent intent; that is, an intent to deceive the company, 
and to procure it to issue, on the false statements, the policy 
of insurance. 

Under the facts of the case, these instructions were errone- 
ous. Weare also of opinion that the evidence demanded a ver- 
dict for the defendant, except for a small sum which it ten- 
dered as a repayment of the premiums received by it on the 
policy. The evidence showed, without contradiction, that 
some of the most material statements in the application were 
false, were at the time known by the insured to be false, were 
not known to be false by the company or its agents, who were 
without notice of their falsity, were made in order to procure 
the insurance, and were acted upon by the company, and relied 
upon by it in issuing the policy. The misrepresentations were 
also shown to relate to the physical and mental condition of 
the applicant for insurance, and to be, therefore, very material 
to the company’s decision as to whether the policy applied for 
should be issued. Indeed, they were made warranties, and 
part of the consideration for the contract of insurance. The 
plaintilfs relied solely upen proof that the applicant had been 
aman of good character, and not the kind of man to enter into 
a scheme to defraud an insurance company. This evidence of 
the plaintiffs was admitted, so far as appears, without objec- 
tion. Under the charge of the court, the jury was authorized 
to find for the plaintiffs if they believed that the insured did 
not intend to deceive and defraud the company, although he 
may have willfully made false representations as to ma- 
terial matters in order to procure the policy. This, we 
think, is not the law. While an intent to mislead or 
deceive is one of the essential elements of fraud, an intent 
to defraud and prejudice the other party is not so. One 
who knowingly and willfully makes false representations as to 
material facts, with intention thereby to induce the other to 
enter into a contract with him, and who does so induce the 
other to enter into the contract to his injury, is guilty of 
actual fraud, without regard to his intent as to injury to the 
other party. There must be an immoral element in order to 
make a case of fraud, but this essential is supplied by know]l- 
edge of the falsity of the statements of fact made, and the in- 


tent by such statements to deceive the other party into chang- 
Vou, XXXII.-17. 
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ing his status with reference to his rights. “An intention to 
deceive being a necessary ¢lement or ingredient of fraud, a 
false representation does not amount to a fraud in law unless 
it be made with a fraudulent intent. There is a fraudulent in- 
tent if a man, either with the view of benefiting himself, or 
misleading another into a course of action which may be in- 
jurious to him, makes a representation which he knows to be 
false. * * * The legal definition of fraud does not, however, 
include, necessarily, any degree of moral turpitude. There is 
fraud in law if a man makes a representation which he knows 
to be false, * * * with the view to induce another to act on 
the faith, who does so, accordingly, and by so doing sustains 
damage, although he may have had no dishonest purpose in 
making the representation. If aman knowingly and willfully 
makes a false representation, whereby another is misled to his 
prejudice, it is immaterial that there may have been no inten- 
tion on his part to benefit himself, or to injure the person to 
whom the representation was made. If aman says what is 
false, within his knowledge, * * * and makes the repre- 


sentation with the view to induce another to act upon it, who 
does so accordingly to his prejudice, the law imputes to him a 


fraudulent intent, although he may not have been, in fact, in- 
stigated by a morally bad motive. An intention to deceive, or 
a fraudulent intent, in the legal acceptation of the term, de- 
pends upon the knowledge or belief respecting the falsehood of 
the statement, and not upon the actual dishonesty in making 
the statement: Kerr, Fraud & M. (Am. Ed.), 55. 

Foster vs. Charles (6 Bing., 396, 19 E. C. L., 188) was a suit 
for deceit, wherein it was necessary to prove actual fraud to 
entitle the plaintiff to a recovery. It was there held that, 
where one is injured by false representations knowingly made 
by another, the latter is liable in damages as for actual fraud, 
without regard to the real motives which actuated him. In 
that case Tindal, C.J., said: “ The law will infer an improper 
motive if what the defendant says is false, within his own 
knowledge, and is the occasion of damage to the plaintiff.” 
Upon the retrial of the same case the jury found for the plain- 
tiff, but added: ‘“ We consider there was no actual fraud on 
the part of the defendant, and that he had no fraudulent inten- 
tion, although what he has done constituted a fraud, in the 
legal acceptation of the term.” The verdict for the plaintiff 
was upheld; Tindal, C. J., saying: “It is fraud in law if a 
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party makes representations which he knows to be false, and 
injury ensues, although the motive from which the representa- 
tions proceeded may not have been bad. The person who 
makes such representations is responsible for the conse- 
quences:” 7 Bing., 105, 20 E. C. L., 55. In the same case, Gasa- 
lee, J., said: “ What the jury meant by actual fraud was a 
sordid regard to self-interest; but the legal fraud, which is 
sufficient to sustain the action, was complete when the inten- 
tion to mislead was followed by actual injury.” And Bosan- 
quet, J., said: “If a person tells a falsehood, the natural and 
obvious consequence of which, if acted on, is injury to another, 
that is fraud in law. Coupling that with what the chief justice 
addressed to the jury, their verdict only means that the 
defendant did not propose to benefit himself,—perhaps in- 
tended to benefit another,—but that what he said, intending 
to benefit another was false, within his own knowledge, 
injurious to the party who received the communication. 
and consequently a fraud in the legal acceptation of the 
term.” In Polhill vs. Walter (8 Barn. & Adol., 114, 23 E. C. L., 
38) the defendant accepted a bill as by procuration of the 
drawee, when in fact he had no such authority. It was there 
held that he was chargeable in an action for deceit if ‘he knew 
of his want of authority, and yet wrote the acceptance, there- 
by representing that he had authority, although he had no 
actual intention to defraud or injure the plaintiff, and believed 
that the drawee would ratify the unauthorized acceptance, and 
the bill be paid when due. So, in an action for deceit by false 
representations as to the quality of wool sold, the Supreme 
Court of Illinois held that where it was established that the 
defendant took the wool to market, bound up in fleeces, so that 
its quality could not be readily ascertained, and sold it to the 
plaintiff, representing that it was in good condition, when, as 
matter of fact, it had much extraneous matter in it, in “ ball 
form,” and the plaintiff bought it relying upon defendant’s rep- 
resentations, nothing more was required to entitle plaintiff to 
recover than that defendant knew the false representations 
were false. ‘The judgment of the trial court was reversed for 
error in instructing the jury that the plaintiff could not re- 
cover “unless the representations were made fraudulently. 
with the design to injure the plaintiff:” Case vs. Ayers, 65 IIL, 
142. Woods, J., in an exhaustive opinion in the case of Hanson 
vs. Edgerly (29 N. H., 9 Fost., 343), said: “If [material] facts 
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are known to the vendor, and there is an intentional conceal- 
ment or suppression of them in making a contract, such con- 
cealment must be understood as intended for no other purpose 
than to deceive and mislead the vendee; and where, in such 
case, the vendee has not equal means of information, he must 
be regarded as deceived and defrauded.” See, also, Murray vs. 
Mann, 17 Law J. Exch., 256; Claflin vs. Insurance Co., 110 U. 
S., 96; Endsley vs. Johns, 120 Ill., 469; Clopton vs. Cozart, 13 
Smedes & M., 362; Bank vs. Byers, 139 Mo., 627; Boyd’s Ex’rs 
vs. Browne, 6 Pa., 310; Sellar vs. Clelland, 2 Colo., 532. 

Of course, intention is generally a question for the determi- 
nation of the jury; and the conduct of the parties, as showing 
a fraudulent intent, is generally for their consideration. But 
in the present case the facts were such that they could prop- 
erly have made but one finding. The applicant for insurance 
made in ‘his application a false statement with reference to a 
material matter of fact. This statement was false, within his 
knowledge. It was made with a view to procuring the insur- 
ance; was made deliberately, and with an agreement that it 
shouid be regarded as a warranty, and as a part of the consid- 
eration of the contract of insurance. The company had no no- 
tice of its falsity, and acted upon it to its injury. Purposely 
misstating this material fact, in order to induce the company, 
relying upon it, to enter into a contract which might prejudice 
its rights, would be consistent with no other intention than 
one to deceive the company. The intention to deceive, coupled 
with the other facts in the case, conclusively showed fraud, 
in the legal acceptation of the term. What the applicant 
thought or intended with reference to the consequences 
of his falsehood cannot be material. He is presumed to 
have intended the natural consequence of what he _ pur- 
posely and knowingly did. We are therefore of opinion 
that the company completely made out its defense, and that 
the evidence of the plaintiff was insufficient to overcome it. 
We are also of opinion that the court erred, under the evidence 
adduced, in leaving the jury free to find that there was no bad 
faith or intent to deceive on the part of the insured, and that a 
verdict for the plaintiffs would be authorized. 

3. The policy in this case was in part assigned, with the as: 
sent of the company, as collateral security for a debt; and it 
was argued that the company could not set up, as against the 
assignee, fraud in the application. This seems to be the rule 


. 
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in fire insurance, where the original policy is not void; the 
consent to the assignment operating as a reissuance of the 
policy: 3 Joyce, Ins., § 2308. With regard to policies of life 
insurance this is not the rule, and the assignee takes such a 
policy subject to such defenses (Id. § 2326), where it does not 
appear that the company at the time of the assent to the as- 
signment had notice of the existence of such defenses. 

Judgment reversed. All the justices concurring, except 
Lumpkin, P. J., absent on account of sickness. 


SUPREME COURT OF MINNESOTA. 


TAYLOR ET AL. 
v8. 
SECURITY MUT. FIRE INS. CO.* 


Action to recover on an insurance policy for loss by fire. Defense, that 
the risk was materially increased by the erection of adjoining build- 
ings with the consent of the insured. Held, when the insurer sets up 
a forfeiture of the policy, growing out of an alleged increase of the 
risk, the burden is upon the insurer to prove it. 


Whether the risk in any given case has been increased by the repair or 
alteration of the building insured, or the erection of other structures 
adjacent thereto, is always a question of'fact for the jury, unless the 
facts be undisputed, and the inference therefrom be so certain and 
obvious that is must be self-evident to an ordinary man that the 
risk was increased by the acts complained of. 


Evidence of the custom of insurance companies to charge a higher rate 
of premium under conditions similar to those shown in this case is 
competent on the question of increase of risk, but it is not con- 
clusive upen the jury even if undisputed. 


The evidence sustains the verdict in this case for the insured. 


Appeal from District Court, St. Louis County. Action by 
Clarence M. Taylor and others against the Security Mutual 
Fire Insurance Company. Verdict for plaintiffs. From an 
order denying a motion for judgment or a new trial, defendant 
appeals. Affirmed. 


Brown & Kerr, for Appellant. 
Mrronett & Reynoxps, for Respondents. 
Start, C. J. 
This is an action upon a fire insurance policy, of the standard 
form, issued by the defendant to the plaintiffs upon their stock 
* Decision rendered, Jan. 9, 1903, Syll bus by the Court. 





262 Insurance Law Journal. [ March, 


of merchandise in a store building in the village of Cass Lake. 
The policy was to be effective for one year from November 7, 
1899. On March 17, 1900, the defendant granted permission for 
the removal of the insured property to another location in the 
same village, where it was destroyed by fire on June 28, 1900. 
The defense to the action is that the risk was materially in- 
creased by the erection of adjoining buildings, after the permit 
was granted, to the one in which the insured property was 
kept, with the knowledge, consent, and control of the plain- 
tiffs, but without the assent of the defendant. Verdict for the 
plaintiffs for $1,602.75, the agreed amount of the loss, and the 
defendant appealed from an order denying its motion for judg- 
ment or a new trial. The assignments of error present two 
general questions. The first relates to the sufficiency of the 
evidence to support the verdict, and the second to the correct- 
ness of the instructions of the trial court to the jury. 

1. The policy contained a provision to the effect that it 
should be void if, without the assent of the company, the situ- 
ation or circumstances affecting the risk should, by or with 
the knowledge, advice, agency, or consent of the insured, be so 
altered as to cause an increase of such risk. When, as in this 
case, the insurer sets up a forfeiture of the policy, growing out 
of a violation of this provision against an increase of hazard, 
the burden is upon the insurer to prove such violation: New- 
man vs. Insurance ©o., 17 Minn., 125 (Gil. 98). What consti- 
tutes an increase of risk, within such provision, is a question 
of fact, for the jury to determine from ‘the evidence. It is rare 
that the question is ever one of law, to be determined by the 
court. The opinion of experts, if admissible, is not conclusive 
upon the question: May, Ins., p. 438, § 218; Wood, Ins., § 2438; 
Kerr, Ins., 417; 13 Am. & Eng. Enc. Law, 285; notes to Angier 
vs. Assurance Co. (S. D.), 66 Am. St. Rep., 697; Morris vs. In- 
surance Co., 63 Minn., 420; Cornish vs. Insurance Co., 74 N. Y., 
295; Joyce vs. Insurance Co., 45 Me., 168; Insurance Co. vs. 
Gruver, 100 Pa., 266; Shepherd vs. Insurance Co., 38 N. H., 
232. There are, however, exceptional cases where courts have 
held, as a matter of law, that the risk was increased. The case 
of Betcher vs. Insurance Co. (78 Minn., 240) is such a one. In 
that case the insured paid an extra premium for a permit to 
store fireworks for fifteen days in the building containing the 
insured property. The limit expired, and eleven days there- 
after, by an explosion of the fireworks, the insured property 
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was destroyed by fire. Here the insured, by the act of securing 
the limited permit, and paying the extra premium therefor, 
necessarily conceded that the storing of the fireworks in- 
creased the hazard; hence there was no disputed question of 
fact in the case, and the court rightly held, as a matter of law, 
that the risk was increased by keeping the fireworks in the 
building after the permit expired, and that the policy was 
thereby rendered void. In referring to this increase of the 
risk, the court said: “ Even if there was no direct evidence on 
the question, we would take judicial notice of the fact that 
the storage of such articles caused an increase of risk.” In- 
deed, we do not understand that this is disputed by the plain- 
tiffs. The case of Alston vs. Insurance Co. (100 Ga., 282) also 
relied upon by the defendant, is similar in principle to the 
Betcher Case. In that case the insured permitted a large 
quantity of baled hay to be stored in the insured building with- 
out the consent of the insurer. The plaintiff testified that hay 
was the most inflammable article, except kerosene oil, kept 
therein. It further appeared from the evidence on his behalf 
that he had thereby increased the risk, and the court vsightly 
ruled, as a question of law, that the risk had been voluntarily 
increased, and the policy was void. These exceptional cases 
are not here in point. On the other hand, in the case of Cor- 
nish vs. Insurance Co., supra, it was claimed by the insurer 
that the risk had been increased because the insured building 
was left unoccupied,—an admitted fact; but the insured gave 
evidence showing the location and condition of the property, 
and the character of the neighborhood. Experts testified on 
behalf of the insurer that the hazard of unoccupied buildings 
and the rate of insurance therefor were greater than in the 
case of occupied ones. But it was held that the question of in- 
creased risk was properly submitted to the jury as a question 
of fact. Again, in the case of Insurance Co. vs. Gruver, supra, 
the question of an increase of the risk by the erection of addi- 
tional buildings was involved. Evidence was received to show 
that such additional buildings increased the rate of insurance, 
but the testimoney of experts that the risk was thereby in- 
creased was rejected. The question of increase of risk was 
submitted to the jury, with the instruction that the question 
was not one for the opinion of experts. There was a verdict 
for the insured, and on appeal the ruling of the court was sus- 
tained. We therefore hold, upon principle and the great 
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weight of authority, that the question whether the risk has 
been increased by the repair or alteration of the building in- 
sured, or in which the insured property is located, or by the 
erection of other structures adjacent thereto, is always one of 
fact for the jury, unless the facts be undisputed, and the infer- 
ence therefrom be so certain and obvious that it must be self- 
evident to an ordinary man that the risk was increased by the 
acts complained of. Where the risk is in fact increased, it is 
immaterial that the loss was not caused by it. The evidence 
in this case tended to establish these facts: The building in 
which the insured property was, at the time the policy thereon 
was issued, stood upon the right of way of a railroad company. 
It was a store building 22 feet by 60, with a warehouse at- 
tached in the rear. Projecting back of that, about 12 feet, 
was a warehouse 20 by about 30. East of this was another 
warehouse and barn, about 20 by 40, and east of that was a 
large barn, covered with tar paper, which was used also as a 
warehouse. The plaintiffs, in the partial execution of their 
plan to change the location of their buildings, on March 14, 
1900, moved the main store building onto lot 12 in bloek 10 in 
the same village. On the same day they wrote to defendant, 
asking for a permit for the removal of their building to lots 10, 
11, and 12 in block 10, stating that:— 

Our old store building is on a corner now, and we own two 
inside lots, so no building except our own can come within 
fifty feet. This risk is better than the old. 

The defendants on March 17, 1900, in reply to the plaintiff's 
request, sent the permit, stating that :— 

As we understand it, you are going to move your old store 
building, with contents,.to this new location; also that the 
building will stand by itself. As your other risk is situated 
on block seven, and this on block ten, we presume they are 
separate. Please advise us if this is correct. 

The plaintiffs did not reply to this, but attached the permit 
to the policy. After this, and before the fire, they erected two 
warehouses and a barn upon the new location, substantially of 
the same size and kind as those on the old location, which were 
attached to and located, with reference to the main building, 
substantially as were the old ones when the policy was issued. 
Evidence was given by both parties tending to show in detail 
the location of the plaintiffs’ buildings and those of other par- 
ties, and the condition of things in the vicinity at the time the 
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permit was given and afterward. The defendant called two 
competent witnesses, who testified that, according to the cus- 
tom of fire underwriters, the erection of the buildings on the 
plaintiffs’ lots would materially increase the rate of premium. 
This evidence was undisputed. The fire which destroyed the 
property in question originated in a building on the fifth lot in 
the block, and spread through the block in each direction. The 
plaintiffs’ store building caught the fire on the front end, and 
after this the warehouses caught fire. The trial court sub- 
mitted the question to the jury whether, after the removal in 
accordance with the permit, the situation and circumstances 
affecting the risk were so altered as to cause an increase of the 
risk, and excluded from their consideration the question 
whether, when the property was destroyed by fire, the risk was 
as good or a better one than when the property was at its old 
location; or, in other words, the question whether there had 
been an increase of risk was not to be determined by a com- 
parison of the condition and location of the buildings when the 
policy was issued with their condition and location when the 
fire occurred, but by a comparison with their location and con- 
dition when the permit was given and when the fire occurred. 
Whether this was correct or not, we need not determine, for 
neither party objected to the instruction, and the question of 
the sufficiency of the evidence to sustain the verdict must be 
determined upon the assumption that the instruction was cor- 
rect. We have attentively considered the record, and have 
reached the conclusion that this case does not fall within the 
exception to the rule that the question of increased risk, in in- 
surance cases, is one of fact for the jury. We accordingly hold 
that the verdict is sustained by the evidence, within the rule 
stated. 

2. The trial judge, with reference to the evidence showing 
an increase of the premium rate, instructed the jury that: 
“This so-called expert testimony is not to be discarded or dis- 
regarded by you. You should give it fair and honest con- 
sideration, as you do other testimony in the case. It is not all 
the evidence in the case. It is not all the evidence which you 
are to consider in determining the ultimate question of fact 
which is decisive of the rights of the parties in this action. 
The fact that the situation and cirewmstances affecting this 
risk were so altered that thereby the insurance rates would be 
increased is not necessarily determinative of the final issue in 
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this case. It is for you to take into consideration all the cir- 
cumstances and surroundings as they were on March 17, 1900, 
the testimony of the experts to which I have referred, and the 
results of their special knowledge which they have given to 
you, and from a careful, candid, honest consideration of it all, 
exercising your best judgments, determine the question at 
issue.” The defendant assigns as error the giving of that por- 
tion of the instruction which we have italicized. The instruc- 
tion was correct. Evidence of the custom of insurance compa- 
nies to charge a higher rate of premium under conditions 
similar to those shown in this case is competent upon the ques- 
tion of increase of risk, but it is not conclusive upon the jury, 
even if it be undisputed. This conclusion follows from what 
we have already said and the authorities cited. 
Order affirmed. 


SUPREME COURT OF NEBRASKA. 


NORTHERN ASSUR. CO. or ENGLAND 
vs. 


BORGELT ET AL.* 


Where the record discloses affirmatively that the plaintiff, a foreign cor- 
poration, has been doing business in this State without complying 
with the conditions prescribed by the statutes, a demurrer is prop- 
erly sustained. 

But where such fact does not appear affirmatively, a demurrer will not 
lie because the petition fails to allege that the statutory conditions 
have been complied with. In such cases noncompliance is a defense 
to be set up by answer. 


A cause of action accrues upon a bond conditioned to do a certain act as 
soon as there is a default in the performance, whether the obligee 
has suffered damage or not, and the statute of limitations begins to 
run from that date. 


If, however, the bond is conditioned to indemnify, damage must be 
shown before the party indemnified is entitled to recover, so that a 
cause of action accrues, and the statute begins to run, not from the 
date of the act which causes damage, but from the time when pe- 
cuniary loss ensues therefrom. 


Courts incline strongly to construe bonds as contracts of indemnity only, 
and will attach more importance to the general purpose of a bond, 
as shown by its provisions as a whole, and the interests of the 


parties in the subject-matter, than to the precise form of words em- 
ployed. 


* Decision rendered, January 21,1903. Syllabus by the Court. 
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Although a cause of action for a prior breach of a bond furnished by an 
agent for the protection of his principal may have been barred by 
limitation, such fact will not bar an action for another and subse- 


quent breach. The statute of limitations runs as to each breach from 
the time when it takes place. 


It is the duty of an agent of limited authority to adhere faithfully to the 
instructions of his principal, and if he exceeds, violates, or neglects 
them, and loss results to his principal as a natural and ordinary con- 
sequence, it is his duty to make such loss good. 


A bond furnished by insurance agents to the company was conditioned 
that the agents should “in all respects observe and fulfill the in- 
structions of the said company,” and that they should “in all other 
respects well and faithfully perform their duties as such agents.” 
The agents neglected to cancel a policy when directed so to do, and 
the company was afterward compelled to pay a loss upon the policy. 
In an action on the bond, held (1) that, as to the condition last men- 
tioned, the bond was to be construed as a contract of indemnity; (2) 
that, even if not a contract of indemnity, as it was the duty of the 
agents to make good any loss which accrued to the company 
through their neglect or violation of their instructions, the condi- 
tion that they would fully perform their duties as agents was broken 
when they failed to repay to the company the amount it was com- 
pelled to pay out through their misconduct, and hence, in either 
view, the cause of action was not barred until five years from the 
time when loss to the obligee ensued. 


Commissioners’ opinion. Department No. 2. Error to Dis- 
trict Court, Lancaster County. 

Action by the Northern Assurance Company of England 
against August D. Borgelt and others. Judgment for defend- 
ants, and plaintiff brings error. Reversed. 


Greene, Breckenriwce & Kinser, for Plaintiff in Error. 
F, A. Borumer, for Defendants in Error. 


Pounp, C. 

A firm of insurance agents furnished a bond to one of the 
companies which they represented, conditioned, among other 
things, that the agents should “ in all respects observe and ful- 
fill the instructions of the said company,” and that they should 
“in all other respects well and faithfully perform their duties 
as such agents.” The agents, it is alleged, neglected to cancel 
a policy when directed so to do, and the company was after- 
ward compelled to pay a loss upon the policy. Thereupon the 
company brought an action upon the bond, alleging these 
facts. It appeared from the petition that the neglect to com- 
ply with the order to cancel the policy took place more than 
five years prior to the time when the cause was begun, but the 
action was brought within five years from the time when it 
was ascertained that the company was liable for a loss under 
the policy, and was compelled to pay such loss. Demurrers 
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were sustained in the District Court, and the company brings 
the case here on error. 

Two points are made in support of the demurrer,—that the 
plaintiff, as appears on the face of ‘the petition, is a foreign in- 
surance company, and does not allege that it has complied 
with the statutory prerequisites to transaction of business in 
this State, and that the cause of action is barred by the stat- 
ute of limitations. In support of the first point, we are cited 
to Insurance Co. vs. Hayden, 60 Neb., 686. But we think a 
manifest distinction is to be made between the two cases. 
Where the record discloses affirmatively that a plaintiff, a for- 
eign insurance company, has been doing business in this State 
without complying with the conditions prescribed by the stat- 
utes, a demurrer is proper. Insurance Co. vs. Hayden was 
such a case. We have examined the record in that cause, and 
find the petition alleged that the plaintiff had made contracts 
in Massachusetts, to be governed by the laws of that State, 
insuring property in Nebraska, and that copies of the policies 
were filed and inserted in the record. From the pleadings and 
instruments filed it appeared affirmatively that the transac- 
tions involved were in violation of the statutes of this State. 
In the case at bar this is not true. There is an omission to al- 
lege that the statutory conditions had been observed, but there 
is nothing to show affirmatively that they were not in fact 
fully satisfied. The petition shows that the company had been 
doing business in the State in the ordinary manner by regular 
resident agents. The question is whether we shall presume 
that it was doing so unlawfully. ‘On this point the authorities 
are numerous and uniform. Where it does not appear affirm- 
atively that the plaintiff has done business in the State in con- 
travention of the statutes, a demurrer will not lie because the 
petition fails to allege that the statutory conditions have been 
complied with. In such cases noncompliance is a defense to 
be set up by answer: Smith vs. Sewing Mach. Co., 26 Ohio St., 
562; Insurance Co. vs. Robinson, 25 Ind., 536; Sprague vs. 
Lumber Co., 106 Ind., 242; Nickels vs. Association, 93 Va., 380; 
Nelms vs. Mortgage Co., 92 Ala., 157; Sewing Mach. Co. vs. 
Moore, 2 Dak., 280; Security Co. vs. Vader (C. C.), 28 Fed., 265. 
In Cassaday vs. Insurance Co. (72 Ind., 95), the court said: 
“Where the complaint is silent on the subject, it cannot be 
presumed that the appellee and its agent had not complied 
with the provisions of the statute at the time of the execution 
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of the contract. In the absence of any showing to the con- 
trary, it seems to us that we may fairly presume that both the 
appellee and its solicitor had complied with the requirements 
of the statute before and at the time the policy was issued, 
and the note in suit was given therefor. At all events, we are 
of the opinion that the complaint ought not to be held insuffi- 
cient on a mere presumption that the appellee and its agents 
may not have complied with the provisions of the statute.” 
Counsel cite several cases where noncompliance with the stat- 
ute was held a good defense. But those cases accord with the 
rule as above stated. 

In order to determine whether the action is barred by the 
statute of limitations, it becomes necessary to ascertain when 
plaintiff’s cause of action accrued,—whether at the time the 
agents failed to cancel the policy, as directed, or at the time 
when loss to the company ensued as a result of their neglect or 
violation of instructions. A clear distinction is made between 
bonds conditioned to pay a certain sum of money or to do a 
certain act, and bonds conditioned to indemnify. <A cau'se of 
action accrues upon a bond conditioned to do a certain act as 
soon as there is a default in performance, whether the obligee 
has suffered damage or not. If, however, the bond is condi- 
tioned to indemnify, damage must be shown before the party 
indemnified is entitled to recover, so that a cause of action ac- 
crues, not from the date of the act which causes damage, but 
from the time when pecuniary loss ensues therefrom: Wilson 
vs. Stilwell, 9 Ohio St., 468; Association vs. Waleen, 52 Minn., 
23; Gilbert vs. Wiman, 1 N. Y., 550; Wicker vs. Hoppock, 6 
Wall., 94; Hicks vs. Hoos, 44 Mo. App., 579; Terre Haute & I. 
R. Co. vs. Peoria & P. U. Ry. Co., 81 Ill. App., 455. It follows 
that in the one class of cases the statute begins to run from 
the date of default, in the other it runs from the time when 
loss or damage is entailed upon the obligee. In the one class, 
if the act is done afterward, or for other reasons, the damage 
may be nominal only, and at common law non damnificatus 
was not a proper plea. In the other, the damage is the gist of 
the case. Without it there is no cause of action, and non dam- 
nificatus might be pleaded at common law. Consequently, if 
the sole condition in the bond were that the agents should per- 
form certain specified and well-defined acts, the statute would 
undoubtedly run from the time when they failed in perform- 
ance. But without attempting to refer the condition that the 
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agents fulfill the instructions of the company to the one class 
or the other, we think the action maintainable upon the con- 
dition that they should “in all other respects well and faith- 
fully perform their duties as such agents.” This would be so 
whether the statute had run as to the other condition or not. 
Although a cause of action for a prior breach of a bond given 
by an agent for protection of his principal may have been 
barred by limitation, such fact will not bar an action for an- 
other and subsequent breach. The statute of limitations runs 
from each breach from the time when it takes place: Bank vs. 
Hearne (Ky.), 48 8S. W., 160. Hence, if there was a breach of 
the bond when loss accrued to the company by reason of the 
misconduct of its agents, the fact that there had been a prior 
breach of another condition at the time they disobeyed their 
instructions would not aitect the running of the statute. 

The rule that where the bond is conditioned to do a certain 
act a cause of action accrues, and damages are recoverable 
upon default in performance, although no actual loss has yet 
resulted, has been criticised justly as “ an effort to ingraft on 
the courts of common law a species of specific performance, 
irregular and illegitimate, and which neither their forms of 
procedure, nor the general arrangement of their system, en- 
able them to exercise without great danger of injustice and 
abuse: Sedg., Dam., 307-311. Under the code system, many 
of the difficulties disappear: Wilson vs. Stilwell, 9 Ohio St., 
468, 470. Yet it must be admitted that contracts of pure in- 
demnity are more in accord with present legal conceptions. 
Originally courts were governed strictly by the precise terms 
of the instruments, and held that non damnificatus could not 
be pleaded in an action on a bond conditioned for the doing of 
a certain act, even though it appeared that the bond was given 
by way of indemnity: Holmes vs. Rhodes, 1 Bos. & P., 638; 
Neville vs. Williams, 7 Watts, 421; Investment Co. vs. Booth, 
17 R. 1. 736. At present the tendency is otherwise. Courts 
now incline strongly to construe bonds as contracts of indem- 
nity only, and will attach more importance to the general pur- 
pose of a bond, as shown by its provisions as a whole, and the 
interests of the parties in the subject-matter, than to the pre- 
cise form of words employed: Association vs. Waleen, 52 
Minn., 23. “The nature of the duty of the obligor and the 
character of the obligee will be regarded as explanatory of the 
intent of the parties: Strawbridge vs. Railroad Co., 14 Md., 
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360. Looking at the situation of the parties, the nature of the 
acts to be done, and the terms of the instrument, we have no 
doubt that a principal purpose was to indemnify the company 
against any loss that might ensue from misconduct of the 
agents, and we should be justified in treating the bond in suit 
as a contract of indemnity. In that case the cause of action 
could not be held to have accrued until the company was com- 
pelled to pay a loss under the policy wrongfully left outstand- 
ing. But if the other view were taken, by reason of the terms 
of the condition to “ well and faithfully perform their duties 
as agents” in all other respects, we think the same result 
would follow. it is the duty of an agent of limited authority 
to adhere faithfully to the instructions of his principal; and if 
he exceeds, violates, or neglects them, and loss results to his 
principal as a natural and ordinary consequence, it is his duty 
to make such loss good: Insurance Co. vs. Frissell, 142 Mass., 
513; Whitney vs. Express Co., 104 Mass., 152; Mechem, Ag., 
$474; 2 Am. & Eng. Enc. Law (2d Ed.), 1058. As counsel ex- 
press it aptly, it is an implied or expressed term of every con- 
tract of agency that the agent will reimburse the principal for 
any loss that he may sustain through the neglect of the agent. 
When a loss results from the agent’s misconduct, this general 
duty becomes a specific duty to pay the amount of the damage. 
This is as much one of the agent’s duties as the duty to obey 
instructions, and we think it fairly and clearly covered by the 
general language of the bond in question. As it was the duty 
of these agents to make good any loss which accrued to the 
company through their neglect or violation of the instructions 
given them, the condition that they would fully perform their 
duties as agents was broken when loss accrued under such cir- 
cumstances, and was not made good, and the cause of action 
would not be barred until five years from the time when loss 
to the obligee resulted from their misconduct. 

We recommend that the judgment be reversed, and the 
cause remanded, with directions to overrule the demurrers. 

sarnes and Oldham, CC., concur. 

Per Curiam. 

For the reasons stated in the foregoing opinion, the judge- 
ment of the District Court is reversed, and the cause re- 
manded, with directions to overrule the demurrers. 
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SUPREME COURT OF IOWA. 


ERVAY 
vs. 
FIRE ASS’N OF PHILADELPHIA.* 


Failure of the company to respond to communications from insured, and 
failure of the adjuster to call at the time he agreed to, with reference 
to the claim, were not waivers of a policy and code requirement that 
proofs of loss should be furnished as a condition precedent to re- 
covery. A mere communication to the company regarding a loss not 
purporting to be an attempted proof of loss, will not be a substitute 
for the same. 


Appeal from District Court, Floyd County. Action in equity 
to re-form policy of insurance, and to recover for loss there- 
under. Decree for plaintiff. Defendant appeals. Reversed. 


Carr & Parker and Exxis & Exus, for Appellant. 
F. Lingenretper and P. W. Burr, fur Appellee. 
McCtia, J. 

The policy provided that on the occurrence of a fire the in- 
sured should give immediate notice of any loss, and within 
sixty days render to the company, at the office of its general 
manager, in Chicago,—the principal place of business of the 
defendant being in Philadelphia,—a sworn statement of the 
knowledge and belief of the insured as to the time and origin 
of the fire. the interest of the insured in the property, the cash 
value of each item thereof, the amount of loss thereon, and 
other particular facts specified, and that no action on the 
policy should be maintained until after full compliance by the 
assured with such requirements. It was also provided that no 
officer, agent, or other representative of the company, except 
the general manager, in Chicago, should have power to waive, 
change, or modify any provision or condition of the policy. 
The plaintiff seeks in this action to have the policy re-formed 
so as to incorporate therein a permission to carry $3,000 addi- 
tional insurance; it appearing that there was that amount of 
insurance on the property at the time of the loss, and that the 
policy, by its terms, authorized only $1,500 additional insur- 
ance, so that there was a breach of condition of the policy as 
to other insurance, unless it should be re-formed as asked. 


* Decision rendered, Jan. 29, 1903. 
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But there was also an issue raised in the case as to whether 
the requirements as to proofs of loss above referred to-had 
been complied with, and we shall first consider the question 
thus raised. 

There is no contention as to the validity of stipulations in a 
policy making proofs of loss a condition precedent to recovery, 
regardless of whether the company has suffered any detriment 
by reason of the failure of the insured to comply with the con- 
dition; nor would any such contention on the part of the in- 
sured be sustained: Edgerly vs. Insurance Co., 43 Iowa, 587. 
And the requirement that the insured shall furnish notice and 
affidavit of the loss is embodied in the Code. See section 1742. 
Counsel for plaintiff seem to argue that if the company re- 
ceived some sort of information that there had been a loss, and 
had an opportunity to make investigation thereof, it cannot 
take advantage of the breach of condition in the policy, and 
the violation of the requirement of the statute as to proofs of 
loss, for the purpose of defeating recovery. But there is no au- 
thority in support of such a position, and it is evidently en- 
tirely untenable. 

The real controversy between the parties is as to whether 
proofs of loss were waived. Without setting out the evidence 
on this issue, it is sufficient to say that, while some informa- 
tion as to the loss was communicated to the company’s gen- 
eral manager, in Chicago, nothing in the form of a proof of loss 
was sent to him, unless a certain paper, which plaintiff testi- 
fied that he sent to the company’s office in Philadelphia, can 
be referred to as of that character. This was a letter ad- 
dressed to plaintiff from the secretary of another insurance 
company, stating the basis of the adjustment between that 
company and plaintiff under another policy covering the same 
loss, and the plaintiff says that he forwarded it, with perhaps 
a few words of his own added. There was plainly no compli- 
ance with the requirements of the policy or statute as to the 
furnishing of proofs of loss under oath within the time re- 
quired. A mere communication to the company with reference 
to the assumed loss, not sworn to or purporting to be an at- 
tempt to make proof of loss, will not be sufficient as a substi- 
tute for such proof: Welsh vs. Insurance Co., 71 Iowa, 337; 
Heusinkveld vs. Insurance Co., 96 Iowa, 224; Brock vs. Insur- 
ance Co., 96 Iowa, 39. We refer to what was claimed to have 


been done by plaintiff, not because it is insisted that there was 
Vout. XXXII.—18. 
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a compliance, but to throw light on plaintiff’s claim as to a 
waiver. He testifies that no response was received by him 
from the company or its Chicago manager to any of his com- 
munications. Plaintiff also had a personal interview with the 
general manager in Chicago, but was told that the matter was 
in the hands of an agent, and the manager refused to act in 
the matter. Soon after the loss, however, the adjuster of de- 
fendant company was at Charles City, where the agent resided 
who had issued the policy, and had some conversation with the 
agent with reference to the loss, and asked him to telephone 
the plaintiff, who resided six miles away, in a small town, 
where the loss occurred, that the adjuster would see him next 
day with reference to the loss. There is some conflict in the 
evidence as to just what was said to plaintiff over the tele- 
phone by the agent, but all that the agent was authorized to 
say to plaintiff, so far as appears, was that the adjuster re- 
quested plaintiff to be at home next day, as he was coming out 
to see him in regard to the loss, or “ to fix it up with him.” 
The adjuster did not go to see the plaintiff on the next day, as 
he had intended, but went to another part of the State, leaving 
word with the local agent that he would return later. This 
was all the communication there was at any time between the 
adjuster and plaintiff which could be claimed to constitute a 
waiver of proofs of loss or adjustment of the claim. Now, it is 
clear to us that no waiver was made out. Counsel for plaintiff 
urge that where something purporting to be a proof of loss is 
furnished, and no objection thereto is made, there is a waiver 
of any defects; but this has been said only with reference to a 
‘ase Where there has been some apparent attempt on the part 
of the insured to comply with the requirements as to furnish- 
ing the necessary proof of loss: Bach vs. Insurance Co., 64 
Towa, 595; Heusinkveld vs. Insurance Co., 106 Iowa, 229; 
Dyer vs. Insurance Co., 103 Iowa, 524. It has been held that 
silence alone does not constitute a waiver: Keenan vs. Insur- 
ance Co., 12 Iowa, 126. The cases relied on for plaintiff are 
those in which it is held that if the company or its adjuster, in 
response to some notice or attempt at making proof of loss, 
leads the insured to think that nothing further is necessary, 
the company is estopped from insisting on want of sufficient 
proofs: Ruthven vs. Insurance Co., 102 Iowa, 550; Brock vs. 
Insurance C6., 106 Towa, 30; Harris vs. Insurance Co., 85 Iowa, 
238: Green vs. Insurance Co., 84 Iowa, 185; Dee & Sons Co. vs. 
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Key City Fire Ins. Co., 104 Iowa, 167. If objection to proofs is 
made on one ground, other grounds of objection are waived: 
Washburn-Halligan Coffee Co. vs. Merchants’ Brick Mut. Fire 
Ins. Co., 110 Iowa, 423. And if, without objection to the 
proofs, the adjuster requires the insured to furnish inventories 
or the like, which is done, defects in the previous proofs of loss 
cannot be relied on: Corson vs. Insurance Co., 113 Iowa, 641; 
Lake vs. Insurance Co., 110 Iowa, 473; Heusinkveld vs. Insur- 
ance Co., 106 Iowa, 229. It is evident, however, that none of 
these cases support the doctrine of waiver as applied to the 
facts before us. The mere proposition of the adjuster to visit 
the plaintiff with reference to the claim was not a recognition 
of its validity. He might have proposed to investigate it, and 
even proceeded with such investigation, without waiving the 
failure to make proofs: Ruthven vs. Insurance Co., 92 lowa, 
316. The doctrine of waiver rests upon estoppel; that is, 
when the plaintiff has been misled into thinking that nothing 
further will be required of him, and has on that account failed 
to take further steps which he might have taken, then the 
company cannot take advantage of such failure induced by it, 
or its authorized agent acting for it in the matter, for the pur- 
pose of defeating its liability under the policy: Ruthven vs. 
Insurance Co., 92 Iowa, 316; Insurance Co. vs. Wolff, 95 U.S., 
326. The failure of the company to respond to communica- 
tions by plaintiff or his attorneys, and the failure of the ad- 
juster to call upon him as promised, with reference to the 
claim, ought to have warned him to do everything required by 
the policy to make his claim effectual, and certainly cannot be 
said to have justified him in assuming that the loss would be 
paid without compliance with the conditions. Failure to make 
proofs of loss, therefore, as required by the policy and by the 
statute, is clearly made out, and nothing constituting a waiver 
is shown. 

In view of the conclusion which we have reached with ref- 
erence to the question already considered, it is unnecessary to 
determine whether the plaintiff was entitled to have the policy 
re-formed for the purpose of avoiding the defense that it was 
rendered invalid by reason of other insurance in violation of 
its terms. 

The judgment of the lower court is reversed. 
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SUPREME COURT OF MINNESOTA. 


GRANT 
v8. 


NORTH AMERICAN CASUALTY CO. 
OF MINNEAPOLIS.* 


The conditions attached to a benefit insurance policy provided that no- 
tice should be given to the company within ten days from the be- 
ginning of the illness. The insured was taken ill twelve days be- 
fore he gave notice, and on the day he became incapacitated to 
attend to his usual occupation he served notice upon the company, 
which stated that the illness began on the twelfth day prior thereto, 
which notice was received within ten days of its date. Held, the 
notice was sutlicient. The beginning of the illness, within the terms 
of the policy, was at the time when the insured became incapaci- 
tated, and the notice was not void for the reason that it named an 
earlier date. 


Certain other rulings of the court considered and sustained. 


Appeal from Municipal Court of Minneapolis. Action by 
Archie Grant against the North American Casualty Company 
of Minneapolis. Judgment for plaintiff, and from an order de- 


nying a motion for a new trial, defendant appeals. Affirmed. 


Atvorp C. Ecetston, for Appellant. 

Grorce C. Stites and Cuas. A. Dickey, for Respondent. 

Lewis, J. 

On May 7, 1897, John 8. Grant of Stillwater signed an appli- 
cation to the defendant company for a policy of insurance; 
and in consideration of the application, which was made a part 
thereof, a policy was issued to him on the same day, containing 
the following provisions :— 

Should the death of the above-named member occur after 
thirty days’ membership, with this policy in full force and 
effect, upon satisfactory proof of said death the company 
will pay to Archie Grant, brother, if living.—if not, his legal 
representatives,—the sum of one hundred dollars. 

The policy provided that notice must be given the company 
of any illness, with full particulars thereof, for which claim 
would be made, within ten days from the beginning of the ill- 
ness, and that a failure to give such notice would release the 
company from all liability. The application consisted of an 
elaborate statement of the applicant’s physical condition, an 


* Decision rendered, Jan. 30, 1903. Syllabus by the Court. 
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account of his history, specific inquiry into the nature of dis- 
eases he may have had, treatment by physicians, and applica- 
tion for insurance in other companies; also, 

And I further understand and agree that the benefits under 

any insurance granted to me by the above-named company 

shall not cover any disease commencing or existing, or the 
cause of which existed or commenced, at or prior to the issu- 
ance of any policy under this application, and to any of the 
following named diseases, * * * chronic diseases * * *. 

The insured was taken ill about the 1st of January, 1902, © 
called a physician on the 4th, and was obliged to stop work on 
the 11th of January. On the 15th of that month the company 
received a notice of ‘his illness, which stated the nature of the 
sickness to be influenza, with bronchitis; also a heart trouble; 
date of sickness, December 31, 1901; and probable length of 
disability, three or four weeks. On March 7, 1902, the insured 
died, and this action was brought by his representatives to re- 
cover, in the first cause of action, $100 on account of his death, 
and, in the second cause of action, the benefit payments for 
the time he was incapacitated by sickness. 

At the trial below, the court instructed the jury with refer- 
ence to the notice of illness in these words: “ It appears in evi- 
dence here that some time in January, or perhaps earlier, the 
deceased was taken sick; and, under the provisions of this 
policy, the defendant agreed to pay to the deceased during his 
sickness seven dollars per week as long as he was totally in- 
capacitated from attending to his duties. There is evidence in 
this case that he called on a physician in January,—I believe, 
the 4th of January last. There is also evidence, I believe, that 
he kept on with his work until the 11th. It is admitted by the 
defendant that notice of illness was received on the 15th of 
January. If you should find from the evidence that he was 
working in his business till the 11th, then that notice was 
served in time.’ The court further instructed the jury: 
“ There is a provision in the contract that the notice must be 
served within ten days after the illness for which a claim of 
benefits could be made; that is, from the time that the total 
disability occurred; within ten days of that time, at any rate; 
not less than that,—the company should be notified; and, if 
you find that John S. Grant was occupied in his calling till the 


lith of January, then the notice in this case was served in 
Gey... 
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Defendant took exceptions to these portions of the charge, 
and requested the court to instruct the jury that if they found 
from the evidence that the insured died from a chronic disease, 
or from chronic heart disease, the plaintiff could not recover. 
This instruction was refused. There was no evidence tending 
to show that the insured was affected by any other chronic 
malady than heart disease, and the request was based upon 
the proposition that if the insured died of chronic heart dis- 
ease, although his illness began in the form of influenza, 
bronchitis, or grippe, yet he could not recover. The language 
of the policy, the conditions indorsed upon the back thereof, 
and the application, when taken together, are most confusing 
and irreconcilable. In the application it is stated, ‘as above 
quoted, that the benefits would not cover chronic diseases. In 
the conditions indorsed on the back of the policy it is stated 
that benefits would not be paid when the disability is the re- 
sult of a chronic disease, whether contracted before or after 
becoming a member, nor for various special diseases, including 
heart disease, and it is also stated that the company will pay 
for all acute diseases. The trial court, attempting to harmon- 
ize these various provisions, instructed the jury that if there 
was a disease of the heart at the time the insured became a 
member, whether he was aware of it or not, there could be no 
recovery upon either cause of action, and, further, that if the 
insured was taken with influenza or grippe, which resulted in 
an acute disease of the heart, then the plaintiff was entitled to 
recover, but that if the insured had recovered from the attack 
of influenza or grippe, and was afterward taken ill with a 
chronic disease of the heart, then there could be no recovery. 
Part of the language we have referred to in the application 
and policy seems to have special reference to the death benefit, 
and other language apparently has reference to the sick bene- 
fits, and the court did not make any clear distinction in apply- 
ing the language to the two causes of action, and to some 
extent treated the various conditions and provisions as ap- 
plicable to both causes of action; the main object attempted 
by the court being to instruct the jury that no recovery could 
be ‘had on either cause of action if death or disability was 
caused by chronic heart disease, whether the same arose be- 
fore or after the insured became a member, and whether the 
disease was latent, and brought into activity by the attack of 
grippe. Therefore the request to the effect that no recovery 
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could be had if the insured died of chronic heart disease had 
already been submitted to the jury, and, if it was error to re- 
fuse it, it was error without prejudice. The object of giving 
the notice of illness was to enable the company to verify the 
statements made by the insured, in order to protect itself from 
fraud; and such notice is not necessarily fatal because of a 
mistake in the date of the commencement of sickness, or be- 
cause it may in fact have commenced long prior to the time 
when the person became actually incapacitated. In this case, 
according to the notice, the insured was taken sick about the 
3ist of December, and he called a physician on the 4th of Janu- 
ary, but did not become incapacitated until the 11th of Janu- 
ary. It is immaterial that his illness began prior to the time 
he was obliged to stop work, for how could he know that it 
would result in disability, and thus entitle him to benefits? 
To follow the construction suggested by appellant, it would be 
necessary for every member, when attacked with any trouble, 
however slight, to send notice within ten days of its beginning. 
The purpose of the notice is to inform the company within a 
reasonable time, so that it may be enabled to take such steps 
as desirable to make inquiry, and, as we construe the con- 
tract in reference to the facts of this case, the beginning of the 
illness was that time when the disease had advanced to such a 
stage that the insured became incapacitated to follow his oc- 
cupation; and, if the notice was served within ten days from 
that time, it is immaterial that upon its face it stated an ear- 
lier date. Order affirmed. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF COLORADO. 


THE ATLAS REDUCTION CO., GrorGE B. DopGr 
AND ARCHIE M. STEVENSON. 


v8. 


NEW ZEALAND INS. CO.* 


The policy covered both real and personal property, and provided that 
the entire policy should be void if the subject of insurance was per- 
sonal property, and except by indorsement was incumbered by a 
chattel mortgage; also that no agent could alter its terms except by 
written indorsement. The real estate was subsequently mortgaged 
to D. and S., and by a separate instrument a chattel mortgage on the 
personalty was given to them. The agent, with knowledge of the 
facts, indorsed on the policy, Loss payable to D. and S., subject to its 
conditions as their interest might appear. 


Held, That this indorsement was not notice of the chattel mortgage to 
the company, and the knowledge of the agent was immaterial. 


Held, That the chattel mortgage forfeited the insurance on the person- 
alty. The question as to the effect on the realty was not at issue. 


Opinion on demurrer. 
Sytvester G. Wituiams, Aliurney for Defendant. 


Hatter J. (orally). 
The Atlas Reduction Company, George B. Dodge and Archie 
M. Stevenson, against the New Zealand Insurance Company is 
an action on a policy of insurance. The policy was dated Au- 
gust 31, 1901, and was for a term of one year. The policy con- 
tained a clause which reads as follows :— 


This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall be void if the 
subject of insurance be personal property, and be or become 
encumbered by a chattel mortgage. 


The property insured was in large part personal, as shown 
by the description in the complaint and in the policy. Follow- 
ing the date of the policy, and on September 30, 1901, the Atlas 
Reduction Company mortgaged the real estate covered by the 
policy, and also the personal property, to Dodge and Steven- 
son, two of the plaintiffs in the suit. These mortgages were 
separate instruments, one covering the real estate and the 
other the personal property. The averment in the complaint 
in that respect is as follows :— 
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“That on the 30th day of September, 1901, the above-named 
plaintiff, the Atlas Reduction Company, was and continued to 
be indebted to the above-named plaintiffs, George B. Dodge 
and Archie M. Stevenson, in the aggregate sum of forty thou- 
sand dollars for moneys advanced and paid by said George B. 
Dodge and Archie M. Stevenson for and on account of said 
plaintiff, the Atlas Reduction Company, and on or about said 
30th day of September, 1901, said plaintiff, the Atlas Reduc- 
tion Company, made, executed and delivered to said plaintiffs, 
George B. Dodge and Archie M. Stevenson, a certain indenture 
of mortgage upon the real property, buildings and appurte- 
nances above described, and also on the same day the plaintiff, 
the Atlas Reduction Company, made, executed and delivered 
to said George B. Dodge and Archie M. Stevenson a certain 
chattel mortgage upon the personal property above described, 
both of which said mortgages were thereafter duly filed for 
record in the office of the county clerk and ex-officio recorder 
of said County of Boulder in said State of Colorado.” 

In the seventh paragraph it is averred that the defendant, 
the New Zealand Insurance Company, on or about the same 


day procured an indorsement to be made upon the policy as 
follows :— 


“Denver, Col., September 30, 1901. Subject to all the con- 
ditions of this policy; Joss, if any, payable to G. B. Dodge and 
A. M. Stevenson, as their interests may appear. Bartels Bros., 
Agents.” : 

The question raised by demurrer is whether this indorse- 
ment is sufficient to show the assent of the insurance com- 
pany to the chattel mortgage, and upon that I have reached 
the conclusion that the indorsement is not sufficient. Under 
all the circumstances, and in terms, it is only a direction to 
pay the loss which may arise under the policy to Dodge and 
Stevenson, and does not affect in any way any of the stipula- 
tions and conditions contained in the policy of insurance. 

The indorsement which is required by the clause in relation 
to the property being encumbered by a chattel mortgage 
would not be effectual unless it expressly referred to the mort- 
gage in terms which should show that the company had knowl- 
edge of the existence of the mortgage, and this indorsement 
does not at all conform to that. The form of the indorsement 
is one which is in use as to mortgages of real estate, and such 
mortgages are not forbidden in terms in the policy; it is only 
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chattel mortgages which are expressly forbidden. The fact 
that the indorsement which was in fact made upon the policy 
is only a direction to pay any sum which might come due under 
the policy to Dodge and Stevenson, is sufficiently explained in 
Bates vs. Equitable Insurance Company, 10 Wall., 33. There 
are numerous other cases, but none other need be cited; this 
is the authority of the Supreme Court of the United States, 
which in this court controls all other authorities. That the 
writing made upon the policy must distinctly show knowledge 
of the insurance company as to the chattel mortgage, is pro- 
vided for in the last clause of the policy, which reads as fol- 
lows :— 

This policy is made subject to the foregoing stipulations 
and conditions, together with such other provisions, agree- 
ments or conditions as may be indorsed hereon or added 
hereto, and no officer, agent or other representative of this 
company shall have power to waive any provision or condi- 
tion of this policy except such as by the terms of this policy 
may be subject of agreement indorsed hereon or added 
hereto, and as to such provisions and conditions, no officer, 
agent or representative shall have such power, or be deemed 
or held to have waived such provisions or conditions unless 
such waiver, if any, shall be written upon or attached here- 
to; nor shall any privilege or permission affecting the insur- 
ance under this policy exist or be claimed by the insured 
unless so written or attached. 

The knowledge of the agent of the existence of the chattel 
mortgage will not avail. It must appear in writing indorsed 
upon the policy, that there was such knowledge, and the terms 
of the policy were the subject of express waiver. 

So that it must be held from the complaint and the mort- 
gage as stated in it, that there is no right of action in respect 
to the loss which accrued from the destruction of the personal 
property. Whether there may be any right of action as to the 
real property is a question not now presented in this com- 
plaint. If the complaint shall be amended so as to show a de- 
mand for the value of the real property alone, and the improve- 
ments which were upon the real property, as distinguished 
from the chattels, the question will then be presented whether 
the making of the chattel mortgage by a separate instrument 
would vitiate the transaction as to the mortgage upon the real 
property. Upon that point I express no opinion at this time. 
It is unnecessary to take up the subject until plaintiffs shall 
proceed as to the value of the real property destroyed alone. 
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There are four cases presenting the same state of facts, in 
which the order will be made: Nos. 4340 to 4343. The demur- 
rer will be sustained with leave to the plaintiff to amend with- 
in thirty days as it may be advised. 


SUPREME COURT OF GEORGIA. 


MACON FIRE INS. CoO. 
v8. 
POWELL ET AL.* 


Cotton which, while stored in a particular warehouse, is specifically cov- 
ered by a policy of fire insurance, does not, until by removal from 
the warehouse or otherwise it loses the protection thus afforded, 
come within the operation of a “ floating ” policy, which in express 
terms stipulates that it shall not be held to “ apply to or cover any 
cotton which, at the time of the loss, may be covered by any more 
specific insurance.” 


Error from Superior Court, Coweta County. Action by T. 
W. Powell & Co. against the Macon Fire Insurance Company. 
Judgment for plaintiffs, and defendant brings error. Affirmed. 


Dessav, Harris & Harris, for Plain/iff in Error. 
Dorsry, Brewster & Howett, for Defendants in Error. 


Simmons, C. J. 

Suit was instituted by T. W. Powell & Co. upon a policy of 
fire insurance issued by the Macon Fire Insurance Company. 
It set up the defense that at the time of the fire referred to in 
the plaintiffs’ petition they held policies issued by other insur- 
ance companies which covered the property destroyed, and 
that it had already paid to the plaintiffs its proportionate part 
of the loss sustained, agreeably to the terms of the policy it 
had issued to them. The case was, by consent of the parties, 
submitted to the trial judge without the intervention of a jury, 
and he entered up judgment in favor of the plaintiffs for a 
specified amount, as representing the difference between the 
sum the company had voluntarily paid and that for which it 
was liable under the policy. At the time of loss the “ plaintiffs 
were insured by specific insurance,” aggregating in amount 
*Decision rendered, Dec. 11, 1902. Syllabus by the Court. 
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$10,000, under policies issued by the defendant and other com- 
panies. The policy of the Macon Fire Insurance Company con- 
tained the following stipulation :— 

In case of any other insurance upon the property hereby 
insured, whether made prior or subsequent to the date of 
this policy, the assured shall be entitled to recover of this 
company no greater proportion of the loss sustained than 
the sum hereby insured bears to the whole amount insured 
thereon, whether by specific or floating policies. 

The plaintiffs “ were also insured under policies known as 
and called ‘floating policies’ in the Liverpool, London & 
Globe ” and other companies to the amount of $10,000. Each 
of the policies last referred to stipulated that the plaintiffs 
were to be indemnified against loss “ on cotton in bales, either 
owned or held by them in trust or on commission, or on joint 
account with others, or sold, but not delivered, in all or any 
of the stores, presses, warehouses, sheds, yards, railroad yards, 
and wharves, or while in transit, or in any of the streets in 
Newnan, Ga.”; that the policy should be understood as cover- 
ing “ cotton at any of the presses, the fact of bills of lading 
having been signed for the same notwithstanding,” but that it 
should not be held to “ apply to or cover any cotton which at 
the time of the loss [might] be covered by any more specific in- 
surance.” Some of the cotton destroyed by the fire was stored 
in what was known as the “ Smith Warehouse,” in Newnan, 
-Ga., while some of it was piled in an adjacent street. The is- 
sue upon which the case was made to turn in the trial court 
was whether or not the “ floating ” policies covered the cotton 
which was located in that warehouse. The policy issued by 
the defendant company undoubtedly did, as it was in express 
terms made to apply to cotton in bales while “ contained in 
Smith’s Warehouse, situated in Newnan, Ga.” The question 
upon which we are called upon to pass was definitely settled 
by the decision rendered by this court in the case of Insurance 
Co. vs. Powell (94 Ga., 359), wherein it was held that: “A float- 
ing policy of insurance, which declares that it does not cover 
cotton on which there is any more specific insurance, does not 
embrace or apply to any cotton which is specifically insured in 
another company, and therefore is not subject to share with 
the other company the burden of loss sustained by the latter 
or by the insured in respect to the cotton covered by the more 
specific insurance; and for this reason the company issuing the 
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floating policy cannot be called upon to contribute to a loss 
resulting from destruction of the cotton covered by the more 
specific insurance, although the policy touching the latter con- 
tain a clause declaring that, 

In case of any other insurance upon the property hereby in- 
sured, whether made prior or subsequent to the date of this 
policy, the assured shall be entitled to recover of this com- 
pany no greater proportion of the loss sustained than the 
sum hereby insured bears to the whole amount insured 
thereon, whether by specific or floating policies. 

This court had under consideration in that case the very 
policy issued by the Macon Fire Insurance Company which is 
sued on in the present case, and also the “ floating ” policies 
above mentioned. That the decision then pronounced was cor- 
rect, we are entirely satisfied. As to cotton stored in a ware- 
house which was under the protection of a policy such as that 
issued by the Macon Fire Insurance Company, the evident and 
clearly expressed purpose of these “floating” policies was 
that the cotton should be thereby covered only in the event it 
subsequently, by removal from the warehouse, or for some 
other reason, came out from under such protection. They did 
not apply to any cotton covered by the more specific insurance. 

Judgment affirmed. All the justices concurring, except 
Lumpkin, P. J., absent. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
= — of current information, and are not intended as digests, nor 
or citation. 


Wire's Poricy.—Exemprions.—BEneEFIcIARIES. 
In the case of Ellison et al. vs. Straw et al., decided by the 
Supreme Court of Wisconsin, December 16, 1902, the following 
syllabus was furnished by the judge:— 


By section 2347, Rey. St. 1898, insurance on the life of any 
person for the benefit of a married woman cannot be reached 
by her creditors or those of any other person. 

Chapter 376, Laws 1891, now a part of section 2347, Rev. 
St. 1898, as regards married women, and, contingently, their 
children, changes the rule that a mere beneficiary in a policy 
of life insurance has no interest therein during the life of the 
assured which he cannot take away by naming some other 
person as beneficiary or disposing of the policy fund by will: 
Strike vs. Insurance Co. (95 Wis., 583), so far as to the con- 
trary, is overruled. 

A policy of life insurance upon the life of any person pay- 
able to a married woman, with no provision therein as to a 
‘beneficiary in case she shall not survive to take, belongs to 
her children if she has any surviving her, with the same free- 
dom from interference by creditors or others as in case of 
the first beneficiary. 

By section 2347, Rev. St. 1898, as it now stands :— 

(a) A married woman may, without her husband’s consent, 
take out a policy of insurance on his life for her own benefit, 
or for such benefit and that of her children. 

(b) A policy of insurance taken out upon any life for the 
benefit of a married woman, nothing being said as to who 
shall be the beneficiary in case she shall not survive to take 
at the maturity of the policy, vests a contingent right in the 
insurance fund in her, which is her sole and separate prop- 
erty, free from control or disposition by her husband or the 
person taking out the insurance, and beyond the reach of 
the creditors of any one. 
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(c) Such a policy vests in the children of the married 
woman a contingent right to the insurance, safe from dis- 
turbance by her or any other person, or by such children, 
prior to the maturity of the policy and the fund reaching 
their hands. 

(d) The right in the children does not contemplate a joint 
enjoyment of the insurance fund by them and their mother. 
It is a mere right to the fund in case the mother does not 
survive to receive the same, there being no other disposition 
thereof provided for in the policy. 

(e) A policy of insurance of the character mentioned, with 
the added element providing for a disposition of the insur- 
ance fund upon the contingency of the wife not surviving to 
receive the same, vests in the wife the same right in all re- 
spects as if such secondary disposition were not made. 

(f) A married woman is under an absolute disability to 
part with her beneficiary interest by assignment. Her ‘hus- 
band or person paying the premium is under a like disability 
to disturb her rights by assigning the policy or changing the 
beneficiary therein, or disposing of the policy by will, and 
creditors generally are as.completely debarred from resort- 
ing to the policy for the payment of their claims. 

(g) The policy and its proceeds are free from all interfer- 
ences save lapses and forfeitures mentioned, militating 
against the proceeds thereof, upon the time arriving and cir- 
cumstances occurring named as conditions precedent to the 
maturity of the contract in her favor, vesting in her with the 
right to personal possession of the fund as her separate 
property, leaving the same then subject to her obligations 
the same as any other portion of her estate. 


Trrte.— UnconpiTIonaL OWNERSHIP. 

In the case of Palatine Ins. Co., Limited, vs. Dickerson, de- 
cided by the Supreme Court of Georgia, December 12, 1902, no 
written opinion was rendered, but the following syllabus was 
furnished by the court :— 


Where a bill of exceptions sets forth rulings made in a 
case to which the “ Palatine Insurance Company, Limited, 
of Manchester, England,” was a party, and exceptions there- 
to are taken in the name of the “ Palatine Insurance Co.,” 
the writ of error will not be dismissed as having been sued 
out by one not a party to the case below. The variance is 
not a substantial one, and, further than this, the second 
name evidently refers back and relates to the full corporate 
name first stated in the bill of exceptions. 


A policy of fire insurance which expressly stipulates that 
it shall be void “ if the interest of the insured be other than 
unconditional and sole ownership” cannot be enforced where 
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it appears that the insured had title to only an undivided in- 
terest in the property insured, although such insured may 
have also had a mortgage on the remainder of the property 
for an amount greater than the value of the whole: William- 
son vs. Insurance Co., 100 Ga., 791, and cases cited. 

As the ruling made in the preceding headnote will result 
in a final disposition of the case, the other questions pre- 
sented by the bill of exceptions will not be now determined. 


Surcrpe.—Benevo.ent Soctery. 

In the case of Supreme Lodge of Sons and Daughters of ‘Pro- 
tection et al. vs. Underwood, decided by the Supreme Court of 
Nebraska, December 17, 1902, it was held that a stipulation 
against suicide in what purported to be an application to a 
benevolent society did not affect a certificate payable to a 
beneficiary, where neither the constitution, by-laws nor certifi- 
cate itself contained any provision as to suicide, and no refer- 
ence was made to such application in the contract itself. 


Accwrnt.—Torat Disasriiry. 

In the case of Monahan vs. Supreme Lodge of the Order of 
Columbian Knights, decided by the Supreme Court of Minne- 
sota, January 9, 1902, the following syllabus was furnished by 
the court :— 

Defendant was a fraternal and beneficial order, with a 
by-law which provided that whenever a member in good 
standing became * totally and permanently disabled, by rea- 
son of accident or disease, from following any occupation 
whatever,” he might ‘be paid a certain sum of money out of 
the funds of the order. Held, that in order to recover under 
this section, it is not necessary that a member shall be dis- 
abled to the extent that he has not sufficient physical power 
to follow some easy occupation, and to perform some slight 
service, although under great disadvantage, and while suf- 
fering great bodily pain. 


Exemption oF Lire Insurance Monty From Dests or BENEFICIARY. 

In the case of Cook vs. Allee et al., decided by the Supreme 
Court of Iowa, January 27, 1903, it was held that a statutory 
exemption of the proceeds of a life insurance policy from lia- 
bility for debts of the beneficiary when payable to a surviving 
widow, include any property purchased with such proceeds. 
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SUPREME COURT OF ALABAMA. 


CASSIMUS 
v8. 


SCOTTISH UNION & NATIONAL INS. CO.* 


The policy was on a stock of merchandise “consisting principally of 
confectioneries, liquors, cigars, tobacco, toys and such other mer- 
chandise usually kept in similar stocks.” It provided that it should 
be void if, without consent indorsed, gasoline should be kept, any 
usage of trade to the contrary notwithstanding; also, that it should 
be void, unless agreement was indorsed, if the hazard was increased 
by any means within the control or knowledge of insured. 

Held, 'That an allegation in defense that the hazard was increased by 
means within the insured’s knowledge and control by keeping gaso- 
line without consent was not demurrable as failing to allege the 
measure of such increase, or the knowledge or consent of insured. 


Held, That the insurer was not prevented from relying on other viola- 
tions of the policy by denying liability on one specific ground where 
the insured was not misled to his injury. 


Held, That a replication that the agent stated that gasoline was per- 
mitted under the provision as to merchandise kept in similar stocks, 
did not estop the company in the absence of an allegation that the 
insured was ignorant and could not read or understand the policy, or 
was deceived by the agent. 


Held. That notice to a soliciting agent that gasoline was kept, after the 
issue of the policy, was.not notice to the company. 

Held, That a replication that the insured notified the agent that gasoline 
was kept at the time of issuing the policy, and it was issued with 
knowledge of the fact, sufficiently averred a waiver. 


Heid, That an averment that gasoline was merchandise usually kept in 
similar stocks, without stating that it was kept as part of the stock 
insured, is demurrable. 


Held, That an allegation that the agent was the authorized agent of the 
company in procuring the insurance without consulting the com- 
pany did not show that he was authorized to bind the company by 
notice of the keeping of gasoline after the issue of the policy. 

Held, That mere allegations of waiver of the condition without stating 
the facts which constituted the waiver were mere conclusions that 
were bad on demurrer. 


Held, That failure to assert a forfeiture within a reasonable time after 
knowledge of violation is a waiver. 


Held, That an allegation that the company was foreign, and had fur- 
nished the agent with policies signed in blank which he filled in and 
countersigned, and that he consented to the keeping of gasoline, was 
bad on demurrer as not alleging that he had authority to consent. 


Appeal from Circuit Court, Montgomery County. Action by 
S. M. Oassimus, doing business as Cassimus Bros., against the 
Scottish Union & National Insurance Company on an insur- 


* Decision rendered, Dec. 16, 1902. 
VOL. XXXII. -19. 
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ance policy. From a judgment in favor of defendant, plaintiff 
appeals. Reversed. 

The defendant pleaded the general issue and the following 
special pleas: “(2) That in and by the policy of insurance sued 
on, it is expressly stipulated, understood, and agreed that the 
entire policy, unless otherwise provided by agreement indorsed 
thereon or added thereto, should ‘be void if the hazard was in- 
creased by any means within the control or knowledge of the 
insured; and this defendant avers that the hazard was in- 
creased by means within the knowledge and control of the as- 
sured, in that plaintiff carried to and kept within the building 
covered by the said policy of insurance a large amount of 
easily ignitible, inflammable substance; to wit, ten gallons of 
gasoline, or other large amount thereof, and there was no 
agreement indorsed on or added to said policy in reference 
thereto or consenting thereto. (3) That in and by said policy 
of insurance it was expressly stipulated, undertaken, under- 
stood, and agreed that the said policy, unless otherwise pro- 
vided by an agreement indorsed thereon or added thereto, 
should be void if (any usage or custom of trade or manufacture 
to the contrary notwithstanding) there should be kept, used, 
or allowed on the premises covered by said policy any gasoline, 
and this defendant avers that there was kept, used, and al- 
lowed on said premises, and there was present there at the 
time of the said fire which destroyed the same, a large amount 
of gasoline; to wit, ten gallons thereof, and that it was never 
provided by agreement indorsed on or added to said policy 
that the same, or any part of the same, should be kept, used, 
or allowed on said premises, nor the same so consented to.” 

The plaintiff demurred to the second plea upon the following 
grounds: “(1) It is not stated in and by said plea how or in 
what manner the hazard was increased. (2) It is not stated in 
and by said plea that the carrying and keeping within the 
building of a large amount of easily ignitible and inflammable 
substance; to wit, ten gallons of gasoline, or other large 
amount, increased the hazard, within the control or knowledge 
of the assured. (3) It is not alleged in said plea that the plain- 
tiff knew of the carrying and keeping of the gasoline increased 
the hazard. (4) It is not alleged that the carrying and keep- 
ing of the gasoline was within the control and knowledge of 
the assured. (5) It is not alleged in said plea that the defend- 
ant did not consent to the carrying or keeping of the gasoline 
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within the building covered by the policy of insurance.” The 
plaintiff also demurred to the third plea upon the following 
ground: “(1) It is not averred in and by said plea that the 
keeping, using, and allowing of gasoline on the premises was 
with the knowledge or consent of plaintiff.” These demurrers 
were overruled. Thereupon plaintiff filed the following repli- 
cations to pleas 2 and 8: ‘(1) That subsequent to the issuance 
of the policy sued on in this case, on; to wit, the 11th day of 
December, 1899, the property insured by said policy was dam- 
aged and destroyed by fire; that thereafter, on; to wit, Janu- 
ary 3, 1900, plaintiff delivered to defendant proof of loss under». 
said policy, in accordance with the terms of said policy; that 
in reply thereto the agent of defendant notified plaintiff by 
letter of the receipt of said proof of loss, but denied any lia- 
bility under said policy, stating as the reason for nonliability 
that plaintiff had broken the condition of the policy as speci- 
fied in line 25 thereof, because of the use and storage of gaso 
line on the premises without a permit; and plaintiff further 
avers that the ground set forth in plea No. 2 as to increased 
hazard is not set forth in line 25 of said policy, but in lines 14 
and 15 of said policy. (2) Further answering said plea, this 
plaintiff says that at the time of the issuance of said policy 
one John F. Gay was the agent of the defendant who procured 
from plaintiff the application for said policy, and who himself 
issued said policy; that when said policy was issued and writ- 
ten out there was attached to it, and formed a part thereof, a 
form as follows :— 

Attached to and forming a part of policy 2,476,624 of Scot 
tish Union & National Insurance Company. $1,500.00 on 
stock of merchandise, consisting principally of confection- 
eries, liquors, cigars, tobacco, toys, and such other merchan- 
dise usually kept in similar stocks, while contained in the 
three-story and cellar, brick, metal-roof building situated at 
No. 104 Dexter Avenue, Montgomery, Ala. Sheet No. 10, 
block 53. 

“And plaintiff avers that at said time he called the attention 
of said John F. Gay to the fact, as asked him if the keeping of 
gasoline was covered by the expression ‘usually carried in simi- 
lar stocks,’ and the said John F. Gay replied that it was. (38) 
That attached to and forming a part of the policy sued upon is 
the following :— 


Attached to and forming a part of policy 2,476,624 of Scot- 
tish Union & National Insurance Company. $1,500.00 on 
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stock of merchandise, consisting principally of confection- 
eries, liquors, cigars, tobacco, toys, and such other merchan- 
dise usually kept in similar stocks, while contained in the 
three-story and cellar, brick, metal-roof building situated at 
No. 104 Dexter Avenue, Montgomery, Ala. Sheet No. 10, 
block 53. 


“That the portion of said form above set forth which is in 
words and figures as follows: ‘Confectioneries, liquors, cigars, 
tobacco, toys, and such other merchandise usually kept in simi- 
lar stocks,’ is in writing, and not a part of the printed form, 
and that gasoline is usually kept with the class of goods de- 
tailed in said form attached to and forming a part of said 
policy. (4) That at the time of the issuance of the policy sued 
upon, one John F. Gay was the agent of the defendant who 
procured the application for said policy, and who himself is- 
sued it; that subsequently thereto, and prior to the damage 
and destruction of the goods, the said John F. Gay, who was at 
that time the agent of said defendant, as stated above, was in- 
formed by plaintiff that he kept and used gasoline in his place 
of business, which was where the stock of goods insured by 
said policy was. (5) Further answering each of said pleas, this 
plaintiff says that at the time of the issuance of said policy 
sued upon, which is herewith attached, and made a part of this 
plea, as Exhibit A, one John F. Gay was the agent of the de- 
fendant in procuring from plaintiff the application for said 
policy, and who himself issued said policy, and that at the 
time of the issuance of said policy this plaintiff called the at- 
tention of said John F. Gay to the expression in said policy, 
which is in writing, ‘ usually carried in similar stocks,’ and no- 
tified the said John F. Gay at said time that he was keeping 
and intended to keep gasoline in his stock, Whereupon the said 
John F. Gay replied to plaintiff that it was all right, and that 
he had the right to do so under the policy, wherefore plaintiff 
says that defendant is estopped from now pleading the for- 
feiture as set up in said plea. (6) Further answering each of 
said pleas, this plaintiff says that at the time of the issuance 
of said policy sued upon, which is herewith attached and made 
a part of this plea, one John F. Gay was the agent of the de- 
fendant in procuring from plaintiff the application for said 
policy, and who himself issued said policy, and that at the time 
of the issuance of said policy this plaintiff called the attention 
of said John F. Gay to the expression in said policy, which is 
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in writing, ‘ usually carried in similar stocks,’ and notified the 
said John F. Gay at said time that he was keeping and in- 
tended to keep gasoline in his stock, whereupon said John F. 
Gay replied to plaintiff that it was all right, and that he had 
the right to do so under the policy, wherefore plaintiff says de- 
fendant has waived its right to set up said forfeiture set forth 
in its pleas. (7) Further answering said pleas, this plaintiff 
says that in said policy sued upon the following portion there- 
of, ‘confectioneries, liquors. cigars, tobacco, toys, and such 
other merchandise usually kept in similar stocks,’ is in writing 
placed in said policy by John F. Gay, who was the agent of the 
defendant at the time of the issuance of said policy, and who 
solicited the same, and himself issued it, and that the condi- 
tions of said policy set forth in said plea No. 2 and plea No. 3 as 
to increased hazard and the keeping of gasoline, respectively, 
were both in the printed portion of said policy, and not in writ- 
ing; and plaintiff further avers that gasoline is merchandise 
usually kept in similar stocks to that covered and insured by 
the policy sued upon, wherefore this plaintiff says defendant is 
estopped from setting up said conditions as a forfeiture. (8) 
Further answering said pleas, this plaintiff says that in said 
policy sued upon the following portion thereof, ‘confection- 
eries, liquors, cigars, tobacco, toys, and such other merchandise 
usually kept in similar stocks,’ is in writing, placed in said 
policy by John F. Gay, who was the agent of the defendant at 
the time of the issuance of the policy, and who solicited the 
same, and himself issued it, and that the conditions of said 
policy set forth in said plea No. 2 and plea No. 3 as to increased 
hazard and the keeping of gasoline, respectively, were both in 
the printed portion of said policy, and not in writing; and 
plaintiff further avers that gasoline is merchandise usually 
kept in similar stocks to that covered and insured by the policy 
sued upon, wherefore plaintiff says that this defendant has 
waived his right to set up said conditions named in said pleas 
as a forfeiture. (9) Further answering said pleas, this defend- 
ant says that, at the time of the issuance of the policy sued 
upon, one John F. Gay was the agent of the defendant in pro- 
curing the application for said policy, and he ‘himself issued it 
without consulting defendant; that a short time subsequent 
to the issuance of said policy, and while said policy was in full 
force and effect, and a long time prior to the damage and de- 
struction of the goods, the said John F. Gay was at said time 
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the agent of said defendant, as stated above, and was informed 
by plaintiff that he kept in his stock of goods and used gaso- 
line in his place of business, but that, notwithstanding this 
fact, said defendant did not cancel the policy, nor notify plain- 
tiff that he had no right to keep and use said gasoline. (10) 
Further answering said pleas, this plaintiff says that notwith- 
standing the fact that, in and by the policy of insurance sued 
upon, it is stipulated that the said policy, unless otherwise 
provided by agreement indorsed thereon or thereto, should be 
void if the hazard be increased by any means within the con- 
trol or knowledge of the insured, and notwithstanding the fact 
that there was no indorsement waiving said stipulation in said 
policy, this plaintiff avers that said stipulation referred to was 
a printed portion of said policy, and that said stipulation was 
in fact waived by the defendant at the time of the issuance of 
the policy sued upon and subsequently, and prior to the loss 
and destruction by fire, and while said policy was in full force 
and effect. (11) Further answering said pleas, this plaintiff 
says that notwithstanding it is stipulated in and by the policy 
of insurance sued upon that the entire policy, unless otherwise 
provided by agreement indorsed thereon or added thereto, 
should be void if the plaintiff kept, used, or allowed on said 
premises any gasoline, still this plaintiff avers that said stipu- 
lations were a printed portion of said policy of insurance, and 
said stipulations were waived by the defendant at the time of 
and subsequent to the issuance of the policy, and while said 
policy was in full force and effect, and prior to the loss and de- 
struction of the goods sued for. (12) Further answering said 
pleas, this plaintiff says that, at the time of the issuance of the 
policy sued upon, notice that plaintiff was keeping and in- 
tended to keep gasoline in his stock and place of business was 
given to the defendant, and no objection was made thereto by 
said defendant prior to such loss, and that the defendant had 
a reasonable time after such notice, and before such loss, 
within which to make objection; to wit, from the 28th day of 
September, 1899, to; to wit, the 11th day of December, 1899. 
(13) Further answering said pleas, this plaintiff says that be- 
fore the loss and damage, the subject of the suit, notice that 
the plaintiff was keeping gasoline was given to the defendant 
by the plaintiff, and the said defendant made no objection or 
dissent thereto, and did not cancel the policy, nor did it return 
the unearned premium thereon, and the defendant had a rea- 
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sonable time in which to make such objection and dissent, to 
cancel said policy and return said unearned premium, after 
such notice was given and before such loss occurred. (14) Fur- 
ther answering said pleas, this plaintiff says that, before said 
loss occurred, the defendant, with notice that plaintiff was 
keeping and using gasoline, waived the grounds set up in said 
pleas, by failing to make objection within a reasonable time to 
plaintiff’s keeping and using said gasoline, and the defendant 
had a reasonable time within which to make such objection 
after such notice and before such loss occurred. (15) Further 
answering said pleas, this plaintiff says that, before the loss 
occurred under the policy sued upon, the defendant, with no- 
tice of plaintiff’s keeping gasoline, waived the grounds set up 
in said plea by failing to make objection to, or to dissent from, 
such keeping of said gasoline, and by failing to cancel said 
policy and to repay plaintiff the unearned premium thereon, 
and the defendant had a reasonable time within which to make 
such objection and dissent, cancellation, and repayment, after 
notice was had, and before such loss occurred.” (17) Further 
answering said pleas, this plaintiff says that the defendant 
company was a foreign corporation doing an insurance busi- 
ness in Montgomery, Alabama, through its agent John F. Gay; 
that its home offices were in Scotland and England; that it 
had a branch office in the United States, with headquarters at 
Hartford, Conn.; that blank policies of insurance were fur- 
nished to John F. Gay by said company, signed by the manager 
of the United States branch; that said John F. Gay, as agent, 
had authority to solicit applications and issue policies, and 
that in doing so the said John .F. Gay filled in said policies and 
countersigned the same as the agent of the defendant com- 
pany; that, at the time of the issuance of the policy sued upon, 
said John F. Gay was then and there the agent of the defend- 
ant, as stated above, and the said John F. Gay was then and 
there notified by plaintiff that he was keeping gasoline in his 
place of business, and intended to keep it; and that the said 
John F. Gay consented for plaintiff to so keep said gasoline.” 

To the first, second, third, and fourth replications, the de- 
fendant demurred upon the following grounds: “(1) Said rep- 
lications are in confession and avoidance, and yet set up no 
facts in avoidance of those averments of the plea which are 
not denied by the replication. (2) Said replication does not 
show that defendant ever consented or intended 'to waive any 
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defense it may have had by reason of any breach of the policy 
created by plaintiff. (3) Said plea shows on its face that, upon 
receipt by defendant of proof of loss under said policy, defend- 
ant disclaimed liability for said loss on account of gasoline 
having been on the premises covered by the policy. (4) The 
alleged answer of said agent of defendant does not show any 
intention by defendant not to rely upon the hazard insured 
against being increased by such gasoline having been kept on 
the premises described in the complaint. (5) It is not averred 
that defendant disclaimed liability solely and alone because of 
the breach by plaintiff of the condition of said policy against 
the use and storage of gasoline on the premises without a per- 
mit. (6) The fact that defendant denied liability upon the 
ground stated in the replication does not prevent defendant 
from setting up and insisting upon any other defense it then 
had or now has. (7) No reason why defendant is or should be 
estopped from pleading any defense it has to the policy sued 
on is set forth in the replication. (8) It is not denied that, by 
the terms of the policy sued on, the hazard was increased by 
the keeping of gasoline on the premises, nor is it denied that 
such keeping of the gasoline was a breach of the policy. (9) It 
is not averred or shown that said Gay had any authority to 
consent to gasoline being used or kept on said premises. (10) 
The usage or custom as to gasoline being kept in the kind of 
stock described in the replication cannot nullify the express 
terms of the contract sued upon, as set forth in the plea. (11) 
It is not averred or shown that said knowledge of said Gay as 
to the use and keeping of gasoline on the premises came to him 
as the agent of defendant, or while, as such agent, engaged in 
and about the business of defendant. (12) It is not averred or 
shown that such knowledge ‘as to the use or keeping of gaso- 
line on the premises came to said Gay prior to the issuance of 
the policy. (13) It is not averred or shown that said Gay had 
authority to waive or change a condition of said policy after 
its issuance.” To the remaining replications the defendant de- 
murred upon the following grounds: “(1) It appears in and by 
said policy sued upon that the keeping of gasoline upon the 
premises described in the complaint constituted a breach of 
the terms of the policy sued upon, unless otherwise provided by 
agreement with this defendant indorsed on said policy or 
added thereto; and it is not averred that plaintiff was igno- 
rant of said provision in said policy, or that plaintiff was mis- 
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led to his injury by the conduct or statement of said Gay. (2) 
It does not appear by said replication that the statement of 
said Gay was other than a statement of his conclusion or opin- 
ion upon a matter of law in the construction of said policy, and 
the same cannot be made the basis of an estoppel. (3) It is not 
shown by said replication that said Gay had authority to 
waive a breach of said policy, or to consent to a breach thereof 
being committed by plaintiff without a forfeiture of plaintiff’s 
right to recover thereon. (4) The statement of said replication 
that defendant waived the stipulations in said policy con- 
tained, and set forth in the plea, is a statement of a conclusion 
of the pleader, and unsupported by averments of facts. (5) It 
is not shown in and by said replication that plaintiff was mis- 
led to his injury by any conduct on the part of this defendant 
in reference to said policy, or that plaintiff was ignorant of the 
provisions of said policy as set forth in the plea, either at the 
time of the issuance of said policy or subsequently. (6) It is 
not averred or shown that said Gay or any one undertaking to 
consent to gasoline being kept on said premises had authority. 
(7) It is not averred or shown that defendant ever consented to 
plaintiff keeping gasoline on said premises by any agreement 
indorsed on or added to said policy. (8) It is not averred or 
shown that defendant ever knew of or consented to plaintiff 
keeping gasoline on the premises on which the stock of goods 
covered by the policy sued on was kept. (9) It is not averred or 
shown that there was ever any written agreement or consent 
by this defendant, or any one on its behalf, to plaintiff keeping 
gasoline upon said premises. (10) It is sought in and by said 
replication to vary, alter, or add to the terms of the written 
contract sued upon.” These demurrers to the several replica- 
tions were sustained, to which ruling of the court the plaintiff 
separately excepted. Upon the sustaining of the demurrers to 
the replications, the defendant, by leave of the court, withdrew 
the plea of the general issue. Plaintiff withdrew replication 
No. 16, and declined to plead further. 


Granam & Steiner, for Appellant. 
Warts, Troy & Carrey, for Appellee. 
Downett, J. 
This was an action on an insurance policy, the complaint be- 
ing in code form. Three pleas were filed; the first being the 
general issue, which was subsequently withdrawn; the other 
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policy, meant. It is not claimed that the plaintiff was igno- 
rant, or that he could not read and understand, or that he was 
deceived or misled by the agent as to any fact, but that the 
agent merely gave him an opinion as to the meaning of a clause 
in the policy. The meaning of these words was equally open to 
the plaintiff and the agent of the defendant, and, not being a 
representation of any fact whereby the plaintiff was misled, 
the plaintiff cannot claim any benefit from such opinion of the 
agent: Upton vs. Tribilcock, 91 U. S., 50; Insurance Co. vs. 
Warten, 113 Ala., 479; 1 Whart., Cont., § 198. 

Replication No. 3, while it avers that gasoline is usually 
kept in stock in the class of goods enumerated in the policy, 
does not aver that the gasoline was so kept as a part of the 
stock, and in this respect was subject to the demurrer. It was 
likewise, for other reasons ‘above stated as to the second repli- 
cation, bad. 

Notice to the agent who solicited the insurance, subsequent 
to the issuance of the policy, that gasoline was kept on the 
premises by the plaintiff, did not operate as notice to the de- 
fendant, and therefore constituted no waiver, of the forfeiture: 
Insurance Co. vs. Young, 86 Ala., 431. The demurrer was 
therefore properly sustained to replication numbered 4. 


The fifth and sixth replications are substantially the same 
as to the facts stated. In the former an estoppel is set up on 
the facts pleaded, while in the latter ‘a waiver by the defendant 
of the forfeiture is claimed. On the same statement of facts, 
this constitutes no material difference in the two replications. 
The doctrine of waiver, however, is not necessarily predicated 
upon an estoppel. While an estoppel carries with it a waiver, 
the latter may, however, arise where, strictly speaking, on the 
same state of facts an estoppel would not. The averments in 
these two replications, 5 and 6, go no further than the aver- 
ments in replications 2 and 3, which we have said show merely 
an expression of opinion by the agent. It is averred in 5 and 6 
that the insured at the time of the issuance of the policy noti- 
fied the agent who issued the policy that he (the insured) was 
then keeping and intended to keep, in his stock, gasoline, and 
with this knowledge the agent issued the policy, and told the 
insured that it would be all right for him to keep gasoline. 
Notice to the agent under these circumstances was equivalent 
to notice to the defendant company. With a knowledge of the 
facts averred in these replications, an issuance of the policy 
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two being special pleas. Demurrers were interposed to the 
special pleas and were overruled. Replications numbering 
from 1 to 17 were then filed to the pleas, which were demurred 
to, and the demurrers sustained, except as to the sixteenth 
replication, which replication, however, was subsequently 
withdrawn, after the withdrawal of the plea of the general is- 
sue. Upon the sustaining of the demurrers to the replications, 
and after withdrawal of plea 1 and replication numbered 16,— 
the plaintiff declining to further plead,—judgment was ren- 
dered for the defendant. From this judgment the present ap- 
peal is prosecuted. The assignments of error relate to the 
rulings of the court on the demurrers to the pleas and replica- 
tions, and the final judgment rendered. 

By express stipulations in the policy, the facts averred and 
set up as defensive matter in each of the two special pleas 
were such as constituted a breach of the contract sued on, and 
authorized a claim of forfeiture of the policy, unless there had 
been a waiver by the defendant of the matter relied on in de- 
fense, and such waiver would be matter for special replication. 
Each of the pleas sufficiently averred knowledge by the plain- 
tiff of the facts relied on. The second plea also avers that the 
hazard was increased by means within the control of the plain- 
tiff, and sufficiently described the hazard; that is, in what it 
consisted. Both pleas negatived any consent by the defend- 
‘ ant, within the terms of the policy, to the doing of the things 
set up as a defense. The pleas on the grounds assigned were 
not open to the denvurrers, and the court properly overruled 
the same. 

The fact that the defendant, upon the receipt of notice and 
proof of loss, denied any liability under the policy, stating at 
the time wherein its conditions had been violated in only one 
particular, did not prevent it from afterward setting up in de- 
fense other and different breaches of the conditions of the 
policy, when it is not shown that the plaintiff was misled to his 
injury by the claim of nonliability on the particular ground 
stated. This is what was attempted by replication numbered 
1, and on this ground, if for no other, the demurrer was prop- 
erly sustained. 

Replication numbered 2 does not deny any matter stated in 
the pleas, but sets up what was evidently intended as an es- 
toppel,—the expression of opinion of the agent as to what the 
words “ usually carried in similar stocks,” as contained in the 
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SUPREME COURT OF ILLINOIS. 


ILLINOIS LIFE ASS’N 
v8. 
WELLS.* 


The insured was a soliciting agent, and after his death it appeared that 
some of the premiums were paid out of his commissions, of which an 
account was kept with the company, and that the instalments of 
premium were not paid until they were past due. 

Held, That the payment of premiums when due, as required by the policy, 
was waived. 

Held, That such waiver was confirmed by the admission of the company 
to an inquirer that it held such a policy, but that some premiums 
were unpaid, but that insured had some credit insurance due him. 

Held, That ignorance of the death of insured at the time of such admis- 
sion did not render it inadmissible as evidence. 

Held, ‘That where no instructions were asked concerning a variance, and 
the testimony regarding the waiver was not objected to, variance 
had been waived. 


Held, That in case of such waiver failure to pay the premium before the 
death of insured did not avoid the policy. 

Appeal from Appellate Court, First District. Action by 
Amelia B. Wells against the [linois Life Association. From 
a judgment in favor of plaintiff, affirmed by the Appellate 
Court, defendant appeals. Affirmed. 


JEROME Prosst, TaEopore K. Lona, and Harry WHEELER Stone, for 
Appellant. 


Darrow, THompson & Cross, for Appellee. 


Wien, J. 

Appellee recovered a judgmert in the Superior Court of 
Cook County against the appellant on a life insurance policy 
issued by the latter to her husband, Charles B. Wells. The 
Branch Appellate Court for the First District having affirmed 
that judgment, the company prosecutes this appeal. 

The policy contained the usual provision that, if the instal- 
ments of premiums were not paid on or before the day when 
the same should fall due, the insurance should lapse, and the 
policy become null and void. The policy was dated January 
27,1898,and provided for the payment of quarterly instalments 
of $9.76 in advance. The insured died on the 14th day of No- 
vember, 1898; having been sick but a few days. For the instal- 
ment due July 27, 1898, he had made his promissory note, due 


*Decision rendered, Dec. 16, 1902. 
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and an acceptance of the premium was clearly a waiver of the 
right of the defendant to claim a forfeiture of the policy for the 
keeping of the gasoline: Association vs. Williams, 121 Ala., 
142; Insurance Co. vs. Catchings, 104 Ala., 176; May, Ins., 
§ 132. 

The facts stated in replications 7 and 8 are not sufficient to 
constitute an estoppel. It is not claimed that the gasoline was 
kept as a part of the stock. 

There is no averment in the ninth replication that John F. 
Gay, as agent of the defendant, had authority after the issu- 
ance of the policy to receive notice that would bind the de- 
fendant that the plaintiff was keeping gasoline on the prem- 
ises. The facts stated as to ‘his agency and its scope 
constituted him nothing more than a soliciting agent, and as 
such, under the authority of Insurance Co. vs. Young, supra, 
notice to him of matters occurring subsequent to the issuance 
of the policy would not be notice to the company. 

The waiver pleaded in replications 10 and 11 is stated as the 
mere conclusion of the pleader. No facts are stated upon 
which to rest this conclusion. For this reason, if for no other, 
the demurrer interposed was properly sustained. 

The stipulations in the policy against the increase of hazard 
are provisions inserted in the contract for the benefit of the 
insurer, and it is a well-settled principle of law that such pro- 
visions may be waived by the acts and conduct of the insurer. 
By replications 12, 13, 14, and 15, this principle is invoked. 

’ These replications are substantial copies of replications 2, 3, 
4, and 5, which were passed upon by this court, and pronounced 
good and not open to demurrer, in the case of Alabama State 
Mut. Assur. Co. vs. Long Clothing & Shoe Co., 123 Ala., 667. 
It is not necessary to repeat here what was there said as to the 
sufticiency of these replications. The court below erred in sus- 
taining demurrers to replications 12, 13, 14, and 15. 

There was no error in sustaining the demurrer to the seven- 
teenth replication. It is not averred that the agent, John F. 
Gay, had authority to consent to the keeping of gasoline by the 
plaintiff, and the facts stated do not in themselves show that 
he had authority. 

For the errors pointed out, the judgment will be reversed 
and the cause remanded. 
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and payable in thirty days, with a provision that, if the note 
was not paid at maturity, the policy should become void. That 
note was never paid. On October following, another instal- 
ment became due, which also remained unpaid at the time of 
his death. The declaration averred that Charles B. Wells at 
all times prior to the day of his death had paid the premiums 
on his policy according to the terms thereof. The defendant 
filed a plea of the general issue and two special pleas; the first 
averring the nonpayment of the above-mentioned note, and 
also of the instalment due October 27, 1898; the second, the 
forfeiture of the policy for the nonpayment of the last instal- 
ment. To these special pleas no reply whatever was made. 
Upon the trial, which was by jury, the plaintiff, conceding the 
nonpayment of said instalments, relied upon a waiver by the 
defendant, and introduced evidence for the purpose of proving 
the same. That evidence was not objected to by the defendant 
upon the ground of variance. At the close of the evidence the 
defendant requested the court to instruct the jury to return a 
verdict in its favor, which was refused. Thereupon, among 
others, it asked the following instructions, which were given: 
“(4) In this case the plaintiff is required to aver in her declara- 
tion, and prove upon this trial, performance of the agreement 
sued on, or a waiver of such performance by the defendant; 
and such promissory conditions in the policy as were under- 
taken to be performed on the part of the insured are conditions 
precedent, unless waived or dispensed with by defendant, and 
the plaintiff is bound to prove them on the trial, and, if no evi- 
dence of such performance is shown, the plaintiff cannot re- 
cover.” “(6) By the terms of the policy in this case the pre- 
miums were payable quarterly in advance, on the 27th day of 
April, July, October, and January in each year during the life 
of the insured; and the failure to pay any premium on or be- 
fore the day it became due will prevent a recovery in this case, 
unless such payment was waived by the defendant.” The sev- 
enth is to the same effect, but refers specially to the note, and 
informs the jury that unless the note was paid as provided, or 
payment thereof waived or dispensed with, the verdict should 
be for the defendant. Other instructions were given and re- 
fused, but for the purposes of this opinion they need not be set 
out, but will be hereafter noticed. At the time the policy was 
taken the name of the company was the Bankers’ & Merchants’ 
Life Association. The declaration alleges that on January 19, 
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1898, at a meeting of the policyholders of said association, the 
name of the corporation was changed to the Illinois Life As- 
sociation, defendant herein. 

It is first insisted on this appeal that there was no evi- 
dence offered upon the trial tending to prove a waiver of the 
payment of said note and delinquent instalment, and therefore 
the trial court erred in refusing to give the peremptory in- 
struction asked by the defendant. The insured acted as an 
agent for the company in soliciting insurance during the time 
his policy ran. The company kept an account with him for 
commissions due as such agent, and at least some of the in- 
stalments on his policy were paid out of such commissions. 
After his death a number of notes taken up, receipts, and other 
memoranda were found in his desk, relating to transactions 
with the company; and from these it sufficiently appears that 
none of the instalments were paid on the dates they fell due, 
and we think they also tend to show that at least a part of 
them were paid some time after they became due. From this 
documentary evidence, and the reasonable inferences and in- 
tendments to be drawn therefrom, it appears the company, 
by its dealings with the insured, waived from time to time the 
prompt payment of premiums. But it further appears that a 
friend of Wells and his family called on the company soon af- 
ter his death, and he testified: “I went right down to the. 
insurance company’s office, in the Ft. Dearborn Building, that 
was the Illinois Life Association, and inquired for the mana- 
ger; * * * and one of the gentlemen, Mr. Brown, * * * 
assured me that the manager was busy for the moment, but 
would be at leisure to see me. I said: ‘ Possibly you can give 
me the information. * * * Has Mr. C. B. Wells any insur- 
ance policy here?’ I said. ‘I make a business of loaning 
money, and I want to inquire the fact concerning it. Mr. Wells 
has often applied to me for loans, and I want to know just 
what shape itisin.’ They said: ‘ Yes; he has; but then there 
are some unpaid premiums that are still due upon his policy, 
that is a lien against it’ And Isaid: ‘What are they?’ They 
then picked out some notes they had before them, and at this 
juncture the manager came in; and this gentleman repeated, 
and I repeated, my inquiries to him, * * * and they said: 
‘Why, yes; he has a policy here, and here are the notes; and 
do you want to pay them?’ I says: ‘I don’t know as I do at 
this time. How much are they?’ I inquired the amount, 
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which was told me. I don’t just remember what they were at 
this time. And I says: ‘ But hasn’t he insurance coming in 
right along,—some credit account that balances these notes?’ 
And they said: ‘Yes; he has; but that is rather an uncer- 
tainty; but, if you will take up the note, they will be the only 
lien against this policy. To be safe, take up and pay the notes.’ 
And I says, ‘I will see about it,’ and with that I left the office. 
They had the notes and showed them to me. They put them 
back in the file where they had got them from. I didn’t have 
the notes in my hands, but they held them so I could see the 
Jines. That is all the conversation I remember. This was two 
or three days after the death of the insured.” It is true, this 
witness is flatly contradicted by Mr. Brown and the manager 
as to this conversation, they denying that they told him that 
Wells had insurance in the company or that the notes could be 
paid; but the weight of the testimony was a question for the 
jury and the Appellate Court, and not for us. This evidence, 
being accepted as true, shows that at that time the company 
did not consider the policy as having lapsed, and did not in- 
tend to declare a forfeiture for the failure to make the pay- 
ments when they became due. The witness says that he did 
not tell either Brown or the manager that Wells was dead, 
but assumed or understood they knew it. Whether they did 
or not could make no difference ‘as to the competency of this 
testimony and its legal effect. It was not offered for the pur- 
pose of proving any new contractual relations between the in- 
sured and the company, but simply for the purpose of showing 
that the company did not at that time regard the policy as 
having been forfeited. In Insurance Co. vs. Warner (80 IIL., 
410) the premium fell due on the 28th day of June, and the in- 
sured died the next day without having paid it. After the 
death, on the 2d of July, the company addressed a letter to 
him in which it stated :— 

The premium on your policy * * * fell due June 28, 
1872. If you wish to continue this policy in force, you will 
please remit above amount to this office by return mail, and 
oblige. 

The company did not, at the date of the letter, know of his 
death. We said (page 412): “It is obvious that the provision 
in the policy providing for a forfeiture for a nonpayment of the 
annual premium was incorporated in the contract for the bene- 
fit of the insurance company. The policy did not necessarily 
become void if the premium was not paid when due. The com- 
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pany had the undoubted right to waive the forfeiture, if it saw 
proper, and dispense with a prompt payment of the premium 
at the time it was due. If this has been done by the insurance 
company in this case, then, notwithstanding the contract de- 
clares the policy void if the premium is not paid when due, the 
company cannot avail of the defense. If the practice of the 
company, and its course of dealings with the insured, and 
others known to the insured, has been such as to induce a be- 
lief that so much of the contract as provides for a forfeiture in 
a certain event will not be insisted on, the company will not be 
allowed to set up such forfeiture as against one in whom their 
conduct has induced such belief.” Citing May, Ins., § 361. 
See, also, Association vs. Tucker, 157 Ill., 200. We further 
said in the Warner Case: “After the premium was past due, 
and on July 2d, they wrote to the insured, if he desired to con- 
tinue the policy in force, to remit the amount of the premium. 
This letter clearly shows that the company had not elected to 
forfeit the policy for the failure of appellee to pay the premium 
when due, but that the right of forfeiture reserved in the 
policy had been waived.” And so here the testimony of the 
above-named witness clearly tends to prove that at the time 
he called at the office the company had not elected to forfeit 
the policy. We cannot say, from the testimony in this record, 
that there was no competent evidence fairly tending to prove 
the waiver relied upon. On the contrary, we think it was suf- 
ficient to establish the fact. 

It is again insisted that the court should have given the per- 
emptory instruction because there was no evidence tending to 
prove the allegation as to the change of the name of the de- 
fendant from the Bankers’ & Merchants’ Life Association to 
the Illinois Life Association. We agree with the Appellate 
Court that there was testimony to that effect, but tbe plea of 
the general issue admitted the capacity in which the defendant 
company was sued, together with the change of name and as- 
sumption of liabilities, as alleged in the declaration: McNulta 
vs. Lockridge, 137 Ill., 270. The Superior Court properly re- 
fused to instruct the jury to find for defendant. 

The failure of plaintiff to reply to the special pleas was 
waived by the defendant. It proceeded to trial without objec- 
tion. There was no error in failing to completely make up the 
issues, which could, in any event, be availed of after verdict: 


1 Starr & C. Ann. St., c. 7, § 6; Strohm vs. Hayes, 70 IIl., 41. 
VoL. XXXII.- 20. 
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The ground of reversal most relied upon is that there was a 
variance between the allegations of the declarations; viz.: 
“prompt payment of the premiums,” and the proofs, “ waiver 
of such prompt payment.” It may be conceded that there is 
here a fatal variance, but the question is, has not that variance 
been waived by the defendant? It is conceded that no objec- 
tion on that ground was made to the testimony when it was of- 
fered. The rule is that, in order to avail of a material variance 
between allegations and proofs, the testimony must be 
specifically objected to at the time it is offered, and the vari- 
ance pointed out. It is contended, however, by counsel for ap- 
pellant, that, while that may be the general rule, it can also, 
under certain circumstances, be availed of by instructions. No 
instruction was asked in this case which raised that question 
directly, by pointing out the variance relied upon. As will be 
seen by the foregoing statement, the defendant, as well as the 
plaintiff, by their instructions, proceeded upon the theory that 
the question of the waiver of prompt payment of the note and 
instalment in question was in issue before the jury; and it is 
well settled that a party cannot, by his own instructions, sub- 
mit a question to the jury, and afterward insist that it was 
error for the court to give similar instructions at the instance 
of the plaintiff: Peirce vs. Walters (164 IIl., 560), and cases 
cited. It can hardly be seriously contended that the defendant 
could procure the giving of instructions to the jury that the 
plaintiff could not recover unless payment of the instalments 
was made or was waived by the defendant, and then, on appeal 
or writ of error, insist that the proof of waiver was incompe- 
tent. 

Most of the refused instructions asked by the defendant 
were properly refused because they assume that there was no 
competent proof of waiver. One of these instructions was in- 
tended to tell the jury that there was no allegation in the 
declaration that the payment was “ waived or dispensed with,” 
and therefore, if any evidence had been introduced showing or 
tending to show that the payment of said premium note was 
waived or dispensed with by the defendant, they must, in mak- 
ing up the verdict, disregard all such evidence. Clearly, that 
instruction was wrong, unless it can be said that a defendant 
cannot waive a variance. 

The fourth refused instruction asked by the defendant was 
to the effect that, even though the jury believe from the evi- 
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dence that the defendant waived prompt payment of the quar- 
terly premium, yet the plaintiff could not maintain this action 
“unless such premium was paid or tendered prior to the com- 
mencement of this suit; and, if you believe from the evidence 
that said premium was not actually paid or tendered to the 
defendant before the commencement of this suit, then your 
verdict must be for the defendant.” The position of counsel is 
that, “even though the time of the payment of the premium 
was waived, the failure to pay or tender the amount due before 
the death of the insured is fatal to a recovery.” If this posi- 
tion is tenable, then a general waiver of the terms and condi- 
tions of a policy of life insurance would be of little avail to the 
insured. In other words, if in every case of waiver the insured 
is bound to make payment before the loss occurs, as argued by 
counsel, the question of waiver would seldom be one of im- 
portance in a suit upon the policy. If payment was actually 
made, even though not according to the terms of the policy, 
the company could certainly not thereafter insist upon a for- 
feiture for a failure to pay promptly. But the position and 
foregoing instruction are wholly irreconcilable with the deci- 
sions of this court: Insurance Co. vs. Warner, supra; Associa- 
tion vs. Tucker, supra. Nor does the case of Thompson vs. In- 
surance Oo. (104 U. 8., 252) give any support to the contention. 
That case holds no more than was held by this court in Insur- 
ance Co. vs. Ross (159 IIl., 476); that is, “ that a waiver of the 
time for payment of premiums by an insurance company for a 
specified time is available to the insured only when payment 
was made or loss occurred within such time.” The plaintiff 
recovered only the amount of the policy, less the unpaid instal- 
ments. The court properly refused to give the fourth instruc- 
tion. 

Other refused instructions asked by the defendant were suf- 
ficiently covered by those given, in so far as they were proper. 

Some criticism is made upon instructions given on behalf of 
the plaintiff, but we think the instructions given on either side, 
taken as a whole, fairly presented to the jury the only material 
issue in the case; that is, whether there had been a waiver of 
prompt payment of the instalments of premium. It would be 
unprofitable to extend this opinion by a discussion of those 
given at the instance of the plaintiff. 

The judgment of the Appellate Court will be affirmed. 

Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BALDWIN 
v8. 


CONNECTICUT MUT. LIFE INS. CO.* 


The general agent of a company of another State took the application in 
Massachusetts, telling the applicant that he was insured from that 
time. He _had no license to do business in Massachusetts, and the 
statutes of that State forbid the making of insurance there except by 
a licensed agent. 


Held, That the contract was illegal, and could not be enforced. 


Held, 'That the declarations of an agent at the time are not evidence of 
his authority. 


Held, That there was no evidence that the agent had authority to bind 
the company by an oral contract of insurance because he was a gen- 
eral agent. 


Exceptions from Superior Court, Suffolk County. Action by 
Frank E. Baldwin, as administrator, against the Connecticut 
Mutual Life Insurance Company. There was judgment for de- 
fendant, and plaintiff brings exceptions. Exceptions over- 
ruled. 


Joun W. Corcoran and Ws. B. Suttrvan, for Plaintiff. 
Epwin. B. Hare and Hotts R. Batey, for Defendant. 


Knowtton, C. J. 

The plaintiff seeks to recover $10,000 on an alleged oral con- 
tract of the defendant to insure the life of his intestate. He 
introduced evidence tending to show that one Cooper was the 
general agent of the defendant company for Western New 
York, who resided and had his place of business at Syracuse, 
in that State; that Alvi T. Baldwin, a brother of the plaintiff, 
lived in Maysville, N. Y., doing business in Rochester, and 
knew Cooper several years as a life insurance agent in Syra- 
cause; that through him this brother took out two policies of 
insurance on his own life in the defendant company, amount- 
ing to $40,000; that in September, 1894, the brother met 
‘Cooper at the office of the Baldwin Bros. Company in Boston, 
and then introduced him to the plaintiff’s intestate, to the 
plaintiff, and to others, as the general agent of the Connecti- 

* Decision rendered, Jan. 6, 1903. 
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cut Mutual Life Insurance Company, and recommended him 
and his company to them, informing them that he had himself 
taken a large line of insurance with him. Cooper stated to 
those present “ that he had come from Syracuse for the pur- 
pose of being introduced and writing insurance for the Con- 
necticut Mutual Life Insurance Company.” The plaintiff’s evi- 
dence tended further to show that the plaintiff's intestate, the 
plaintiff, and one Daggett made applications for insurance in 
the defendant company on that day, and each signed an appli- 
cation, and also a promissory note, or some similar agreement, 
which Cooper had in a book, Cooper telling them that they 
could make their payments to suit their convenience, at such 
times as were satisfactory to them. The witnesses also testi- 
fied that Cooper told them that they were insured from the 
time they signed the applications. None of them was exam- 
ined by a physician until the next day, when a medical exami- 
nation of each was made. The application of the plaintiff’s in- 
testate was sent to the defendant company, but before any 
policy was made he died. The suit is brought on the alleged 
agreement of the agent that the plaintiff’s intestate was in- 
sured from the time of his signing the application. 

The defendant sets up a variety of defenses. It says first 
that there was no evidence that Cooper had authority to bind 
it by such an oral contract for insurance without a payment of 
money or an examination by a physician. It invokes St. 1894, 
¢c. 522, § 3, which makes it 

Unlawful for any company to make any contract of insur- 

ance upon * * * lives in this commonwealth, or with any 

resident thereof, or for any person as insurance agent or in- 
surance broker to make, negotiate, solicit or in any manner 
aid in the transaction of such insurance, unless and except 
as authorized by the provisions of this act; 
Also section 65 the same chapter, which forbids life insurance 
companies to make any 

Insurance, guaranty, contract or pledge in this common- 

wealth * * * which does not distinctly state the amount 

of benefits payable, the manner of payment, and the consid- 
eration therefor; 
Also section 68, which provides that 

No life insurance company doing business in Massachusetts 

shall * * * make any contract of insurance or agree- 

ment as to such contract other than as plainly expressed in 
the policy issued thereon; 
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Also section 68, which forbids life insurance companies and 
agents paying or allowing, 


As an inducement to insurance, any rebate of premium pay- 
able on the policy, or any special favor or advantage in the 
dividends, or other benefit to accrue thereon, or any valuable 
consideration or inducement whatever, not specified in the 
policy contract of insurance; 


Also sections 77, 78, and 84 of this chapter, which severally 
provide in very plain terms that foreign insurance companies 
shall not do business in this commonwealth otherwise than 
through an agent or agents who are residents of the common- 
wealth. These statutory provisions are now found in Rey. 
Laws, c. 118. The defendant, on answer to interrogatories, 
after saying that Cooper was its general agent for Western 
New York, added that he “had a license to solicit life insur- 
ance in Massachusetts.” This we understand to mean that he 
was permitted or licensed by the defendant to solicit life in- 
surance in Massachusetts, and not that he had any license 
from the authorities here. Upon the plaintiff’s testimony and 
the admitted facts, he was not a resident of this common- 
wealth, but resided in Syracuse. Under the statute, therefore, 
he could not legally represent the defendant as its agent to 
make a contract of life insurance in this commonwealth. If he 
made such an oral contract as the plaintiff contends, it was an 
illegal contract, which cannot be enforced. In this respect 
the case comes within the decisions in Claflin vs. System Co., 
165 Mass., 501; and Insurance Co. vs. Sawyer, 160 Mass., 413. 


It is unnecessary to consider the other defenses relied on by 
the defendant under the statutes above referred to. It is 
proper, however, to add that in another particular the plaintiff 
fails to prove his case. There is no evidence of authority oa 
the part of Cooper, except the fact that he was the defendant’s 
general agent for Western New York, and that it also per- 
mitted him to solicit insurance in Massachusetts. In no way 
did the defendant hold him out as having authority beyond 
that which was to be inferred from these facts. His acts and 
declarations at the time or subsequently are not competent 
evidence to prove his authority. Nor is there any inference 
that a general agent of a life insurance company for a particu- 
lar territory has authority to represent the company in other 
territory, which presumably is assigned to another general 
agent, or is retained by the company in its own management. 
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It is well known that life insurance companies transact busi- 
ness over very large areas, some of them in all the States of 
this country and in different foreign countries. A general 
agent for a specified area is not expected to exercise authority 
in the territory of another general agent. There is nothing in 
this case to indicate that Cooper had any more power to bind 
the company in Massachusetts than an ordinary soliciting 
agent. The language of the application signed by the plain- 
tiff’s intestate, and the policy of insurance in evidence, issued 
by the defendant to another person, as well as the general 
practice of life insurance companies, tend to show that an ordi- 
nary solicitor of a life insurance company has no authority to 
make such unusual contract as an oral agreement for life insur- 
ance to take effect immediately, before there is a medical ex- 
amination, and without a payment of the premium otherwise 
than by a promissory note. We do not intimate that the term 
“general agent,” as applied to representatives of life insur- 
ance companies, implies such an authority to represent the 
company as would cover the making of a contract of this kind, 
apart from the statutory restrictions. We are of opinion that 
there was no evidence that Cooper was authorized to bind the 
defendant by the alleged oral contract made in Massachusetts. 
Exceptions overruled. 
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SUPREME COURT OF NORTH CAROLINA. 


TATE 
v8. 
MUTUAL BEN. LIFE INS. CO.* 


The policy provided that in case of forfeiture for nonpayment of pre- 
mium any accumulated profits belonging to the insured should be ap- 
plied to extend the insurance for such time as they would pay for. 
The premium was paid partly in cash and partly by a premium note 
or certificate of indebtedness, and the policy provided that such 
notes should be a lien on the policy, and only the net reserve, less 
any indebtedness, should be applied to the purchase of a nonpar- 
ticipating policy; that is, to the extension of the policy. 

Held, That the certificate of indebtedness must first be deducted from any 
accumulations belonging to the insured, and only the balance should 
be applied to its extension. 


Appeal from Superior Court, Rutherford County. Action by 
Sarah A. Tate against the Mutual Benefit Life Insurance Com- 
pany. From a judgment for defendant, plaintiff appeals. Af- 
firmed. 


McBrayer & Justice and E. J. Justice, for Appellant. 


Burwetyi, Watker & Canster, fur Appellee. 


Fourcues, C. J. 

This action is prosecuted to enforce the collection of an in- 
surance policy issued to C. L. Tate on the 16th of December, 
1890, for the ‘benefit of the plaintiff. The annual premium on 
this policy was $24.42, to be paid on the 16th day of December 
of each succeeding year, which payment continued the policy 
for one year from the date of said payment, at. which time the 
policy became void if the premium was not paid. But it was a 
mutual beneficiary association, in which the assured partici- 
pated in the profits; and, when a policy ‘became forfeited for 
the nonpayment of premiums, if there were accumulated 
profits belonging to the assured, they were applied to the pay- 
ment of such premiums, and gave the assured the benefit of an 
extension of the policy for such time as the accumulated 
profits paid for. But it gave him no right to participate in the 
accumulations after the forfeiture for nonpayment. The last 
payment of premiums was on the 16th day of December, 1893, 
which continued the policy, with all its benefits, until the 16th 
of December, 1894, when the next premium became due. At 

* Decision rendered, Dec. 2, 1902. 
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that time there was due the assured from the accumulated 
profits (called the “‘ reserve ”) the sum of $41.36. This amount, 
if applied to the payment of premiums, would have extended 
the policy until after the death of the assured. But the policy 
contained other terms and conditions, which have to be con- 
sidered. It allowed a party to insure by payment in cash of 70 
per cent of the premium, and the other 30 per cent in a certifi- 
cate of indebtedness to the company, and this policy was taken 
out upon that plan. It is claimed by the defendant that these 
certificates of indebtedness should be deducted from the $41.36 
of accumulations, and only the balance, after deducting this 
indebtedness (and some other expenses, which we do not dis- 
cuss, lest it might produce confusion), should be applied to ex- 
tending the policy. And it is admitted that, if this is done, the 
time of extension had expired before the death of the assured. 
So this is the question, and forms the contention between the 
parties, and makes it a question of law depending upon the 
construction of the policy. 

It has been held in Insurance Co. vs. Dutcher (95 U. S., 269), 
in an action on a policy very much like the one under consid- 
eration in that respect, that the notes or certificates of indebt- 
edness to the company for the 30 per cent of the premium were 
payments to the company, and so we hold in this case. And if 
the policy in other respects was like the one involved in Insur- 
ance Co. vs. Dutcher, we would hold that the plaintiff should 
recover, and reverse the judgment appealed from. In that 
case, as the defendant does in this case, the insurance com- 
pany sought to have the surplus applied first to the payment 
of the premium notes due it, and only the balance applied to 
the extension of the policy. But the court in that case refused 
to allow that to be done, for the reason that it was not pro- 
vided for in the policy. But the insurance company, since that 
decision, and before the policy sued on was taken out, had 
changed the wording of its policies, and, as it seems to us, the 
provisions of its policies (this policy), so as to meet the diffi- 
culty pointed out in the case of Insurance Co. vs. Dutcher, 
supra. It is provided in this policy that these notes or certifi- 
cates of indebtedness, given in part payment of premiums, 
shall be a lien on the policy, and only “the net reserve, less any 
indebtedness to the company on the policy,” shall be applied to 
the purchase of a nonparticipating policy; that is, to the ex- 
tension of the policy. This, it seems to us, distinguishes it 
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from Jnsurance Co. vs. Dutcher, and this view is fully sus- 
tained in Omaha Nat. Bank vs. Mutual Ben. Life Ins. Co., 28 C. 
C. A., 300. 

The defendant in this case being the same defendant as in 
that case, and the policy there sued on being the same as the 
one sued on in this case, the court below so held, and, as we 
fail to see the error complained of, the judgment is affirmed. 


Dovatas, J. (dissenting). 

I cannot concur in the opinion of the court, because I am not 
certain that the facts have been understood. It is true the 
policy provides that any indebtedness of the assured to the 
company shall be a lien on the policy, and may ‘be deducted 
from the reserve. But are the deferred premium notes an ac- 
tual indebtedness? I doubt it. All old-line companies stipu- 
late for premiums largely in excess of what is reasonable or 
necessary with a view to their reduction by so-called dividends. 
These dividends are no part of the surplus or reserve, but are 
payable annually to the assured, either in cash or by allowance 
in reduction of premiums. For instance, the stipulated annual 
premium on one of my life policies is $198.90, while this year’s 
dividend amounted to $54.40, reducing the net amount of pre- 
mium T was compelled to pay to $144.50. The reserve is en- 
tirely distinct, and is kept intact until the payment or expira- 
tion of the policy. In the latter event, it may be used under 
certain conditions for paid-up or extended insurance. I am 
under the impression that in the case at bar the assured was 
permitted to give his note for 30 per cent of ‘his premium in 
lieu of dividends with the expectation on both sides that the 
accruing dividends would pay the notes without recourse upon 
the assured. If this is true, and the notes have been or should 
have been paid by the accruing dividends, they are no longer 
an indebtedness, and cannot be deducted from the reserve. 
This would leave the entire reserve belonging to the policy in 
a condition to be used for its extension. The defendant is said 
to be a mutual company, but the policy in dispute is appar- 
ently based upon “ old-line ” methods. It is certainly not upon 
the assessment plan. If these facts are true,—and I am free to 
say they are by no means clear,—it would be a gross imposi- 
tion upon the assured to permit the defendant to charge up 
against the surplus notes wholly or partially paid from the 
dividends, and thus defeat the entire policy of insurance. 
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SUPREME COURT OF INDIANA. 


TIBBITS 
v8. 


MUTUAL BEN. LIFE INS. CO.* 


A provision in the policy that the premium shall be paid at or before 
noon on a certain day is valid. and the insured is not entitled to 
make payment at any time during the day named. 


The fact that the policy was not delivered until, five days after its date 
did not affect the stipulation that the quarterly premium should be 
payable on a specific date named. 


A subsequent provision that if the premiums were not paid “on or be- 
for the several days hereinbefore mentioned ” it should be void, did 
not affect the limitation of the time of payment to 12 o’clock on the 
day named. 


Appeal from Superior Court, Marion County. Action by Ad- 
die L. Tibbits against the Mutual Benefit Life Insurance Com- 
pany. Judgment for defendant. Plaintiff appealed to the Ap- 
pellate Court, whence the case is transferred under Act May 
15, 1901 (Acts 1901, p. 590). Affirmed. 


G. A. Derrcn and R. J. Brennan, for Appellant. 
Exmer Marsnatt and Henry Seyrriep, for Appellee. 


Dow ine, J. 
Appellant sued appellee upon a policy of insurance issued by 
the latter upon the life of one John C. Tibbits, the husband of 
the appellant, payable to her, which contained this condi- 
tion :— 


This policy witnesseth that the Mutual Benefit Life Insur- 
ance Company, in consideration of the * * * sum of twen- 
ty-two dollars and fifty-two cents to it in hand paid by John 
C. Tibbits, and of the quarter-annual premium of twenty-two 
dollars and fifty-two cents, to be paid at or before 12 o’clock 
m. on the twenty-fifth day of April, July, October, and Janu- 
ary in every year during the continuance of this policy, does 
insure the life of John C. Tibbits * * * in the amount of 
two thousand dollars for the term of life, payable to Addie 
L. Tibbits, wife of John C. Tibbits, in case she survives the 
insured. * * * Provided that, in case the said premiums 


* Decision rendered, Jan. 14, 1903. 
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shall not be paid on or before the several days hereinbefore 
mentioned for the payment thereof, * * * then and in 
every such case this policy shall cease and determine, 


Etc. It is alleged that the insured died August 10, 1898; and 
it is admitted that the quarter-annual premium required to be 
paid on or before 12 o’clock m. July 25, 1898, was not paid. In 
the third paragraph of the complaint the failure of the insured 
to pay the quarter-annual premium falling due July 25, 1898, 
is excused on the ground that the policy, though dated April 
25, 1898, was not in fact delivered to the insured, and by its 
terms did not take effect, until April 30, 1898, at which date 
the first premium was paid, and therefore that the next quar- 
ter-annual premium did not become due until the 30th day of 
July; that on the 25th day of July, 1898, the agent of the ap- 
pellee notified the insured that unless the said premium should 
be paid at or before 12 o’clock noon of said 25th day of July, 
1898, the company would not after that time receive it, but 
would insist upon the forfeiture of the policy according to its 
terms. The reasons stated in the fourth paragraph of the com- 
plaint for the failure of the insured to pay the premium at or 
before noon, July 25, 1898, were substantially the same as 
those set forth in the third paragraph. In the fifth paragraph 
it is claimed that the insured had the right, according to the 
terms of the policy, to pay said premium at any time on said 
25th day of July, 1898, and that the demand of the appellee 
that said premium be paid at or before 12 o’clock noon of that 
day was wrongful and oppressive, and not authorized by the 
policy. Demurrers were sustained to the third, fourth, and 
fifth paragraphs of the complaint, and these rulings are as- 
signed for error. 

The only question presented is whether the excuses pleaded 
by appellant for the failure to pay the premium claimed to be 
due July 25, 1898, or any of them, were sufficient, in law, to 
avoid the forfeiture of the policy. We have no hesitation in 
saying that they were not. The payment of the premium at 
the very time fixed by the policy was a condition precedent on 
which the liability of the appellee was expressly declared to 
depend. The condition was a valid and iniportant one: Klein 
vs. Insurance Co., 104 U. S., 88; Smith vs. Insurance Co., 28 U. 
S. App., 48, 11 C. C. A., 411; Insurance Co. vs. Statham, 93 U. 
8., 24. The policy, as written and accepted by the insured, was 
the contract of the parties; and, in the absence of fraud or 
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mistake, both were bound by its terms: Dover Glassworks 
Co. vs. American Fire Ins. Co., 1 Marv. (Del.), 32; Thomas vs. 
Insurance Co. (last term), 158 Ind., . Without regard to the 
time of the delivery of the policy, or of its taking effect, they 
had the right to fix the date at which each premium should be- 
come due. They did agree that the first quarter-annual pre- 
mium should be payable July 25, 1898, at or before 12 o’clock 
m. of that day. Any other day in the month, before or after 
July 25th, might have been named by them, or the premium for 
the whole year might have been made payable on a day named 
in the policy. Both parties would have been bound by such an 
agreement. If at the time of the application for the policy the 
insured had executed his promissory note for the first quarter- 
annual premium, payable July 25, 1898, at or before noon, cer- 
tainly, in the absence of fraud or mistake, he would have been 
bound to pay it at that time. He accepted the policy as it was 
written, with the stipulation that the premiums should be paid 
at or before certain days and hours. No objection was made 
by the insured to the terms of the policy, and he kept it by him 
until he died. No claim. was made by him that there was a 
mistake in the instrument, or that the premiums were not pay- 
able precisely as stated: Wood vs. Lindley, 12 Ind. App., 258. 
We can diseover no inconsistency in the conditions of the 
policy as to the time when the premiums became due, nor as to 
the effect of a failure, without sufficient excuse, to pay them 
when due. The exact time at which the premiums were to be 
paid was clearly designated, and the subsequent clause of for- 
feiture, declaring that, “in case the said premium shall not be 
paid on or before the several days hereinbefore mentioned for 
the payment thereof, * * * then and in every such case this 
policy shall cease and determine,” did not have the effect of 
changing and extending the time within which payment of the 
premiums might be made, so as to authorize their payment af- 
ter noon and at any time during the several days on which 
they were made payable. The clause of the policy fixing the 
time of payment is definite and particular. The clause provid- 
ing for the forfeiture in case of the nonpayment of a premium 
is general in its terms, and does not undertake to fix the time 
of payment, but expressly refers to the preceding clause. The 
construction contended for by the appellant would render 
nugatory the clause which definitely fixed the time for the pay- 
ment of the premiums. Such a reading of the instrument 
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would violate a well-established rule of construction, and can: 
not be adopted. 

The specific allegations of the complaint, showing that the 
premium was not paid when due, and alleging no sufficient ex- 
cuse for such breach of the contract, control the more general 
one of performance of the conditions of the contract by the in- 
sured, and make it clear that there was such a breach of the 
terms of the policy as would defeat a recovery thereon. 

The failure of the insured to pay the premium falling due 
July 25, 1898, at or before noon, rendered the policy void: 
Forbes vs. Insurance Co., 151 Ind., 89; Willcuts vs. Insurance 
Co., 81 Ind., 300; Insurance Co. vs. Tomlinson, 125 Ind., 84; 16 
Am. & Eng. Enc. Law, 857, note 7; Klein vs. Insurance Co., 104 
U.8., 88; Insurance Co. vs. Statham, 93 U. S., 24. 

As none of the paragraphs of the complaint stated a suffi- 
cient excuse for the nonpayment of the premium at the time it 
became due, the court did not err in sustaining the demurrers. 

Judgment affirmed. 


COURT OF APPEALS OF NEW YORK. 


WILCOX 
v8. 


EQUITABLE LIFE ASSUR. SOC. 
OF UNITED STATES.* 


The policy provided for a paid-up policy upon its surrender, duly re- 
ceipted, within six months of default in the payment of premium. 
Held, That a complaint setting forth these facts and alleging that the 
policy was stolen without fault of plaintiff, and his inability to re- 
cover the same, and that he is still the owner and has not assigned 
it, has so stated to the company, and is willing to perform its re- 
quirements except as to its delivery, is good on demurrer in an 
action for specific performance. Equity will not deny relief because 
the policy was stolen. Nor was it necessary to plead and offer to 
execute any form of release in order to maintain the action. A court 

might require such paper before final judgment. 


Appeal from Supreme Court, Appellate Division, First De- 
partment. Action by George L. Wilcox against the Equitable 
Life Assurance Society of the United States. From a judg- 
ment of the Appellate Division affirming an interlocutory 

* Decision rendered, Jan. 6, 1903. 
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judgment sustaining a demurrer to the complaint, plaintiff ap- 
peals. Reversed. 


J. Riper Capy and Dr Wirt C. Morrett, fur Appellant. 
W. C. Prime and Henry H. Pierce, for Respondent. 


O’Brien, J. 

The final judgment in this case sustained a demurrer to the 
complaint. The only question presented by the appeal is 
whether the complaint states facts sufficient to constitute a 
cause of action. It avers, in substance, that on the 9th day of 
October, 1883, the defendant, in consideration of the payment 
of an ‘annual premium of $58.18 per year, and an agreement to 
pay such annual premium for twenty years, made and deliv- 
ered to the plaintiff its policy of insurance, whereby it insured 
his life in the sum of $2,000, and promised to pay to him, if liv- 
ing at the expiration of said twenty years, or, in the event of 
his death at any time within said period, to his brother, the 
said sum of $2,000. It is then alleged that the policy contained 
a clause whereby the defendant promised and agreed that if 
the premiums on the policy for not less than three complete 
years from the date; to wit, October 9, 1883, shall have been 
duly received by the defendant, and the policy should become 
void in consequence of default in payment of a subsequent pre- 
mium, then the defendant would issue in lieu of such policy a 
new paid-up policy, without participation in profits, in favor of 
the plaintiff, for as many twentieth parts of the original 
amount assured as there shall be complete annual premiums 
received in cash by the defendant upon the policy at the date 
when such default should be made, provided 

That said policy shall be surrendered, duly receipted, within 

six months of the date of default in payment of premium on 

said policy. 

It is then alleged that the plaintiff paid the defendant the 
annual premiums on the policy for seven consecutive years, 
and duly fulfilled all conditions on his part required by said 
policy; that on or about the 8th of April, 1889, the policy was 
stolen from the plairtiff, without any fault on his part, while 
the same was in full force and effect, and that the plaintiff has 
never been able to recover the same, nor has it at any time 
since been in his possession or control, but that he has since 
continued to be wholly ignorant of its whereabouts, although 
he has made diligent effort to recover possession of it, and he 
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is still the owner of the same, and has never transferred or as- 
signed his interest in the same; that when the premium fell 
due in the year 1890 the plaintiff defaulted in the payment of 
the same, and has made no payment since; that he has de- 
manded from the defendant a new paid-up policy, in accord- 
ance with the terms of the contract, duly informing the defend- 
ant that he surrendered his policy, but that it had been stolen, 
and that he was unable to recover the same, and therefore 
could not deliver it to the defendant, which demand was re- 
fused; that the plaintiff has always been, and still is, ready 
and willing to perform on his part, except as to the delivery of 
the stolen policy. The relief demanded is that the defendant 
be decreed to issue to the plaintiff a new paid-up policy of as- 
surance, without participation in the profits, for as many parts 
of the original policy issued by the defendant as it had re 
ceived, in cash, complete annual premiums at the date when 
default was made; to wit, seven-twentieths parts of said $2,- 
000 of assurance (that is to say, a paid-up policy for $700), be- 
side the costs and disbursements of the action. The defendant 
demurred to the complaint on the ground that it did not state 
facts sufficient to constitute a cause of action, and the courts 
below have sustained the demurrer. 


We think that this demurrer should have been overruled. 
and therefore that the judgment should be reversed. All the 
facts stated in the complaint are, of course, admitted by the 
demurrer, and the fact that the policy was stolen from the 
plaintiff without any fault on his part, and that he was unable 
to comply with the condition upon which the new paid-up 
policy was to be issued; namely, the surrender and receipt 
within six months of the date of default, constitutes in equity 
a sufficient excuse for the nonperformance of that condition. 
The action is, in substance, one for specific performance; and, 
of course, the plaintiff must show that he has performed on his 
part, or state such an excuse for nonperformance as a court of 
equity will recognize: Wheeler vs. Insurance Co., 82 N. Y., 543. 
Equity will not deny to the plaintiff the relief sought, simply 
because the policy had been stolen. When that fact appears, 
and that the plaintiff has used due diligence to reclaim it, and 
that he is still the owner of the policy, a case is stated which 
constitutes grounds for equitable relief. It is admitted that 
the plaintiff is unable to deliver to the defendant the policy 
with a receipt indorsed upon it, and this is what the condition 
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required; but it is said that while it was not necessary, under 
the circumstances disclosed, to deliver the identical paper or 
policy referred to, yet the plaintiff was still able to deliver to 
the defendant some receipt, release, or other instrument which 
would constitute a sufficient surrender of the policy, and a 
sufficient discharge of all liability of the defendant. But the 
condition does not, in terms, require anything of that kind. 
What it does require is the surrender of the identical policy, 
with a proper receipt indorsed thereon. All agree that com- 
pliance with this condition became impossible, but the courts 
below have attempted to put another condition in its place; 
namely, the execution of some instrument that would operate 
in law as a surrender of the policy, and a discharge of the de- 
fendant’s liability. It should be observed that it does not ap- 
pear that the defendant ever asked or required the plaintiff to 
do anything of that kind. It stood and still stands upon the 
condition which required a surrender of the identical policy. 
So far as we know or can know from the pleading, it does not 
require anything else; and, if it does (that is to say, if some 
other writing, in the form of a release or receipt, is necessary 
for the protection of the defendant), then the court has power, 
before rendering final judgment, to require the plaintiff to 
execute such a paper; but it was not necessary for the plain- 
tiff, in the first instance, to plead that he had volunteered to 
execute and deliver such a paper. The court, doubtless, has 
power, before awarding the relief which the plaintiff demands, 
to require him to execute and deliver such a paper, but it was 
not made by the contract a condition precedent to the right to 
maintain the action, and therefore it was not necessary to 
plead it. 

The judgment should be reversed, and judgment ordered for 
the plaintiff on the demurrer, with costs in all courts, with 
leave to the defendant to answer within twenty days on pay- 
ment of costs. 

Parker, C. J., and Martin, Vann, and Cullen, JJ., concur. 
Gray, J., dissents. Werner, J., absent. 

Judgment reversed, etc. 


VoL. XXXII.—21. 
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SUPREME COURT OF INDIANA. 


METROPOLITAN LIFE INS. CO. zr at. 
v8. 


BROWN.* 


A party may take out a policy on his own life, and payable to his estate, 
on which he has covenanted to pay the premiums, and assign it in 
good faith to another, regardless of insurable interest, so long as the 
transaction is not a cover for a wagering contract and it is not con- 
templated that such assignee shall pay the premiums, though a party 
cannot take out a policy on the life of another, payable to himself, 
unless such an interest exists. 


Cases may also exist where an assignment may be valid, regardless of 
the party paying the premiums. 


The burden is on the objector to show fraud in the transaction. 


Burns’ Revised Statutes, rendering void the policy of a domestic com- 
pany assigned to one having no insurable interest, does not apply to 
policies issued by corporations of other States. 


Appeal from Circuit Court, Johnson County. Action on a 
life policy by Samuel Brown, administrator of Florence O. Mc- 
Clain, deceased, against the Metropolitan Life Insurance Com- 
pany and Susan Davis. The company paid the amount of the 
policy into court, and, on its application by way of inter- 
pleader, was discharged. Defendant Susan Davis filed a cross- 
complaint alleging that she was the assignee of the policy. 
From a judgment against her based on the sustaining of a de- 
murrer to the cross-complaint, she appeals. Transferred from 
Appellate Court under Burns’ Rev. St., 1901, § 1337u. Re- 
versed. 


R. L. Crawrorp and Drvurrzr & Stack, for Appellant. 
E. L. Braniarn and Tuomas Wituiams, for Appellee. 


Gutet, J. 

Appellee instituted this action against the Metropolitan Life 
Insurance Company on a policy of insurance issued to his de- 
cedent, Florence O. McClain. Said policy, as executed, was 
payable to the estate of said decedent upon her death. Appel- 
lant was made a party defendant to the action. The complaint 
alleged as to her that she claimed an, but in fact had no, inter- 
est in the policy. The company paid the amount of the insur- 
ance into court, and upon its written application, by way of 


“ ‘*Decision rendered, Jan. 9, 1903. 





1903. ] Metropolitan Life Ins, Co, et al. vs. Brown. 823 


interpleader, was discharged. Appellant filed answer to the 
complaint in three paragraphs, and also filed like number of 
paragraphs of cross-complaint against appellee. The first 
paragraph of answer was a general denial, but this paragraph 
was afterward withdrawn. The other pleadings filed by ap- 
pellant were adjudged insufficient on demurrer. There was a 
final judgment on the cross-complaint, based on the sustaining 
of a demurrer thereto, that appellant take nothing under her 
cross-complaint. Afterward, in the main case, the cause was 
submitted to the court, and a finding and judgment rendered 
for appellee. Proper assignments of error present the ques- 
tion whether the court erred in its rulings as to the sufficiency 
of such of appellant’s pleadings as remain in the record. 

The paragraphs of cross-complaint are founded on the the- 
ory that the assured had, in her lifetime, assigned said policy 
to appellant. The efficiency of these paragraphs is questioned 
by appellee’s counsel on the ground that they do not show that 
appellant at the time of the assignment had an insurable in- 
terest in the life of the assured. If the burden were on ap- 
pellant to aver and prove such interest, it is clear that the 
first and second paragraphs of cross-complaint are insufficient, 
for they contain no averment on that subject. We think, too, 
that, if such a showing were necessary, the third paragraph of 
cross-complaint would also stand condemned, for, although it 
avers many facts of an evidentiary character that might pos- 
sibly bear on the purpose of the assignment, yet such facts are 
insufficiently connected by averment with the assignment as 
considerations moving upon the minds of the parties in rela- 
tion to the same to render such facts pertinent in determining 
the sufficiency of such pleading. We will therefore assume 
that in the third, as well as in the other paragraphs of cross- 
complaint, there is an absence of any averment concerning the 
insurable interest of appellant in the life of the assured. 

It is thoroughly settled that a person cannot take out a 
policy in his own favor on the life of another unless the former 
has an insurable interest in the latter’s life: Insurance Co. 
vs. Hazzard, 41 Ind., 116; Same vs. Sefton, 53 Ind., 380; Insur- 
ance Co. vs. Volger, 89 Ind., 572; Association vs. Houghton, 
103 Ind., 286; Amick vs. Butler, 111 Ind., 578; Burton vs. In- 
surance Co., 119 Ind., 207. This proposition, however, is not 
applicable to the case before us, for it is alleged that the dece- 
dent took out the policy of insurance, and had it made payable 
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to her estate upon her death, and that she afterward assigned 
said policy to the appellant. A person undoubtedly has an in- 
surable interest in his own life, and, at least where he pays 
the premiums, it is immaterial, so far as the validity of the 
policy is concerned, that he designates a mere stranger to re- 
ceive the benefit: Association vs. Houghton, supra; Amick 
vs. Butler, supra; Burton vs. Insurance ©o., supra; Milner vs. 
Bowman, 119 Ind., 448. It is equally clear that the mere fact 
that a person who has effected an insurance upon his own life 
in favor of his estate assigns the policy to another, who has no 
insurable interest in his life, will not prevent a recovery by the 
latter upon the maturity of the policy. In Amick vs. Butler, 
supra, this court said (speaking by Mitchell, J.): “ It has never 
been seriously questioned but that a person may insure his 
own life, and, by the terms of the policy, appoint another to re- 
ceive the money upon the event of the death of the person 
whose life is insured, or, having taken a policy valid in its in- 
ception, that he may in good faith assign his interest in such 
policy, as in any other chose in action: Hutson vs. Merrifield, 
51 Ind., 24; Insurance Co. vs. Sefton, 53 Ind., 380; Ashley vs. 
Ashley, 3 Sim., 149; Insurance Co. vs. Allen, 138 Mass., 24; 
Clark vs. Allen, 11 R. I., 489. See, also, note to Clark vs. Allen, 
supra, 17 Am. Law Reg., 86; Insurance Co. vs. Armstrong, 117 
U.8., 591; Archibald vs. Insurance Co., 38 Wis., 542; Eckel vs. 
Renner, 41 Ohio St., 232. In either case the essential point is 
that the transaction be bona fide, and not merely a cover for 
obtaining wagering or merely speculative insurance, and a de- 
vice to evade the law: Investment Co. vs. Baum, 29 Ind., 236; 
Olmsted vs. Keyes, 85 N. Y., 593; Campbell vs. Insurance Co., 
98 Mass., 381; Insurance Co. vs. Schaefer, 94 U. S., 457; Insur- 
ance Co. vs. Hogan, 80 IIl., 35; Murphy vs. Red (Miss.), 1 South., 
761, 60 Am. Rep., 68; Cunningham vs. Smith’s Adm’r, 70 Pa., 
450. The cases which hold invalid the taking or assignment of 
insurance policies turn upon the fact that in each case the 
transaction was found to be merely colorable, and a scheme to 
obtain speculative insurance: Insurance Co. vs. Hazzard, 41 
Ind., 116; Cammack vs. Lewis, 15 Wall., 643; Warnock vs. 
Davis, 104 U. S., 775.” The statements that we have quoted find 
full support in the prior case of Assocation vs: Houghton, 
supra. These cases do not rest, as appellee’s counsel state, 
upon the fact that the actions were based on benefit certifi- 
cates, instead of the ordinary forms of life insurance policies. 
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While there may be a difference in the extent of the power of 
the assured to change the beneficiary between the one case 
and the other, as pointed out in Mason vs. Mason (at this term, 
65 N. E., 585), yet there is the same salutary check against 
wagering upon human Jife in the one case as in the other. In 
fact, it was expressly declared in Association vs. Houghton, 
supra, that the rules of law are the same in both cases, so far 
as concerns any question involved in that case. The later cases 
that we have cited are not out of accord with Insurance Co. vs. 
Hazzard, supra, and Same vs. Sefton, supra. Although the 
two cases mentioned were cases where there had been an as- 
signment of valid insurance 'to a third person, yet in each of 
those cases the fact appeared, or was in effect charged, that 
the person taking the assignment had engaged in a speculation 
as to the length of 'time that the person whose life was insured 
would continue in life. This court is still of the opinion that 
such a transaction is quite as obnoxious to public policy as 
where a third person, without an insurable interest, effects an 
insurance for his own benefit upon the life of another. But 
there cannot ‘be an objection to a third person taking an as- 
signment of a life insurance policy that another has taken out 
upon his own life, where the insured ‘has covenanted with the 
insurance company to pay the premiums, and where it is not 
contemplated that such third person will pay them. There 
may also be cases where an assignment would be valid that is 
not within these limitations. It is not our duty to anticipate 
what transactions of this character would be upheld by this 
court, but it is not presumptuous to state that it will not up- 
hold such an assignment if it appears that it was a mere cover 
for a speculating risk contravening the general policy of the 
law. 

As the appellant might, by contract or gift, have become the 
owner of the chose in question, we proceed to consider whether 
the burden was on her to show that the transaction did not 
violate any rule of law. It was held in Insurance Co. vs. Vol- 
ger, supra, that, where a person takes out insurance for his 
own benefit on the life of another, the burden is on him to al- 
lege an insurable interest. The case cited has been followed 
on this point by Burton vs. Insurance Co., supra, and Insur- 
ance Co. vs. Hunn, 21 Ind. App., 525. We have no disposition 
to intimate a doubt as to the correctness of ‘the rule stated, 
but we cannot extend it to this case. In Insurance Co. vs. Vol- 
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ger, supra, it is said that it was held in the case of Insurance 
Co. vs. Hogan (80 IIll., 35) that, where the policy was procured 
by one on his own life for the benefit of another, it is not 
necessary, in a suit by the beneficiary, to aver an insurable in- 
terest; and this view, the Volger Case declares, is in harmony 
with Investment Co. vs. Baum, 29 Ind., 236. The case of Insur- 
ance Co, vs. Sefton, supra, throws a little light on the question 
in hand. In that case the company sought to defeat the suit 
of the administrator of the assured by pleading an assignment 
of the policy made by the assured in his lifetime to another, 
with the consent of the company. The plaintiff replied, admit- 
ting the assignment and the consent of the company thereto, 
but alleged a want of insurable interest in the assignee. Now, 
it is evident that, notwithstanding the fact that the matter of 
avoidance was stated as a conclusion, the reply was sufficient, 
if the answer was bad; but this court said, in condemning the 
reply, ‘“‘ Had the pleading alleged that Hazzard had no inter- 
est in the life of Cone, it would probably have been sufficient,” 
and then stated that it was doubtful whether the judgment 
should be reversed on the ground that the reply was insuffi- 
cient, because it apeared from the whole record that the ap- 
pellant was not injured. It is a rule of common-law pleading, 
subject, however, to some limitations and exceptions not 
necessary to notice here, that, if a pleading makes out a prima 
facie cause of action or defense, the pleader is not required to 
notice and remove every possible exception, answer, or objec- 
tion: 1 Chit. Pl., p. *222. The pleadings in question count 
upon a transfer of the policy by the assured to appellant. The 
right of an assured holding a policy upon his life to name a 
beneficiary is unrestricted, in so far as the law is concerned. 
That which is condemned is not the naming of a new benefici- 
ary, but the wagering transaction that may accompany, or-pos- 
sibly be afterward based upon, it. We are therefore of opinion 
that an assignee of a policy may count upon an assignment of 
the policy without anticipating and negativing the defense 
that the assignment was a part of a transaction that contra- 
venes public policy. This holding is in accord with the rule 
that illegality in a transaction is never presumed, but, on the 
contrary, that everything is presumed to have been legally 
done until it otherwise appear: 1 Chit. Pl., p. *221. We are of 
opinion that each paragraph of cross-complaint stated a cause 
of action. 
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As it appears from the cross-complaint that the Metropoli- 
tan Life Insurance Company is a New York corporation, it is 
unnecessary to consider the effect of section 4914h, Burns’ Rev. 
St., 1901, that counsel for appellee urge upon our attention. 
We need not discuss whether the sustaining of the demurrer to 
the special answers was harmless, as claimed by appellee, on 
the ground that the defense might have been made under the 
general denial. Even admitting that this is correct, it yet re- 
mains that appellant was entitled to have the issues in shape 
so that she could have recovered affirmatively under her para- 
graph of cross-complaint. The sustaining of the demurrers to 
such paragraphs was therefore prejudicial error. 

Judgment reversed, with directions to the trial court to 
overrule the demurrers addressed to the respective paragraphs 
of cross-complaint, and to grant the parties leave to reframe 
the issues on the complaint of appellee, without prejudice be- 
cause of former rulings on the pleadings based thereon. 


SUPREME COURT OF NEBRASKA. 


HUNT 


v8. 


STATE INS. CO. or Des Mornss, Iowa.* 


1. A provision in a policy of insurance that no officer or agent shall be 
held to have waived any of its terms or conditions unless such 
waiver shall be indorsed thereon in writing is a limitation on the 
authority of a local agent of the company, and an attempted waiver, 
in violation of such provision, is not binding on the insurer. 


On Rehearing. 

2. Breach of a condition in an insurance policy against vacancy or 
change of occupancy does not of itself avoid the policy, but merely 
affords ground of forfeiture at the option of the insurer. 

3. If, with knowledge of the facts by reason whereof it is entitled to 
claim a forfeiture, the insurer continues to treat the policy as in 
force, or does any act inconsistent with an intention to insist upon 
the forfeiture, the forfeiture is waived. 

4. Notice of facts entailing a forfeiture to the local agent of the insurer, 
who has authority to issue policies, is notice to the insurer. 

5. Insurance Co. vs. Heiduk, 46 N. W., 481, 30 Neb., 288, 27 Am. St. Rep., 
402, limited. 


* Decision rendered, Jan. 8, 1902. From Northwestern Reporter. 
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6. Where a tenant has removed from the insured premises, and a loss 
occurs the same day, within a few hours, whether there was a va- 
cancy, or a2 mere temporary cessation of occupancy until the tenant 
could fully remove his effects, and some one else could be put in, isa 
question for the jury. 


Commissioners’ opinion. Department No. 3. Error to Dis- 
trict Court, Dakota County. Action by Lola M. Hunt against 
the State Insurance Company of Des Moines, Iowa. Judgment 
for defendant, and plaintiff brings error. Reversed. 


M. C. Jay and Ws. P. Warner, for Plaintiff in Error. 
C. J. Gartow, for Defendant in Error. 


Apert, C. 
This action was brought on a policy of insurance against loss 
by fire to recover for the loss of a building thereby insured. 
The policy contains, among other provisions, the following :— 
If there is any change in the occupant or occupancy of the 
premises insured, or if the buildings insured, or either of 
them, become vacant, * * * this policy shall be void. 
The defendant, among other defenses, pleaded a breach of 
the foregoing provision. The plaintiff, in her reply, admitted 
the breach, but, in avoidance thereof, alleged a waiver. At 
the conclusion of the testimony the court directed a verdict for 
the defendant, and entered judgment accordingly. The plain- 
tiff brings the case here on error. 
The principal contention arises over the effect to be given to 
one of the conditions of the policy, which reads as follows :— 
* * * No officer, agent, or representative of this com- 
pany shall be held to have waived any of the terms or condi- 


tions of this policy, unless such waiver shall be indorsed 
thereon in writing. 


It is not claimed by the plaintiff that the provision against a 
change in the occupancy of the building was, in writing, in- 
dorsed on the policy. The waiver relied upon was by the local 
agent who had charge of the recording agency of the defendant 
in the place in which the insured property was situated. The 
defendant insists that by the provisions of the policy such 
agent had no authority to waive any of the conditions of the 
policy which had been made for the benefit of the defendant. 
There is some conflict of authority on the question whether, in 
the face of the provision quoted, an agent had authority to 
waive any of the conditions of the policy, except in the man- 
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ner specified in the contract. In this State, however, the ques- 
tion is set at rest in Insurance Co. vs. Heiduk (30 Neb., 288, 46 
N. W., 481, 27 Am. St. Rep., 402), in which it is held that such 
provision is a direct limitation on the authority of the agent to 
bind the company. We recognize the soundness of the princi- 
ple that, no matter how skillfully a contract may be drawn 
which seeks to place a limitation upon the parties thereto to 
change it, except in a specific manner, yet such parties, in the 
exercise of the power that enabled them to frame such con- 
tract, may set such provision at naught. But that principle 
has no application where the object of the provision is, not to 
limit the power of the parties to the contract, but that of their 
local agents and representatives. That a principal may place 
a limitation on the authority of his agent or officers not hay- 
ing general powers is elementary. That a person dealing with 
an agent, whatever the scope of his ostensible authority, with 
a knowledge of such limitation, is bound by it, is equally well 
settled. In this case the provision of the policy was not an at- 
tempt to limit the power of the parties to the contract, or 
either of them, to waive one or more of its provisions, but was 
intended simply to set a limitation on the authority of the 
class of agents mentioned, as distinguished from the company 
itself, acting through its duly empowered general officers or 
agents, to bind it by such waiver. It was a part of the policy; 
hence the plaintiff is charged with notice of it. The object of 
such provision we need not inquire, because it seems to us 
sufficient to know that the parties saw fit to incorporate it 
into the writing which they mutually agreed upon as the evi- 
dence of the propositions upon which their minds finally met. 
We deem it a safe rule to give effect, so far as possible, to the 
intention of the parties to the contract, so far as the same may 
be ascertained from the language in which they have seen fit 
to express themselves. In our opinion, the breach of one of the 
provisions of the policy having been admitted by the reply, 
and the only waiver relied on being that of an agent of the 
company, made in direct opposition to the express provisions 
of the policy limiting his authority in that behalf, there was 
no error in directing a verdict for the defendant. That the al- 
leged waiver was not express, but is to be implied from the 
words and acts of the agent, does not strengthen plaintiff’s 
position. In this view of the case it is not necessary to discuss 
other questions raised in the argument. - 
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We recommend that the judgment of the District Court be 
affirmed. 
Ames and Duffie, CC., concur. 
Per Curiam. 
For the reasons stated in the foregoing opinion, the judg- 
ment of the District Court is affirmed. 


On Rehearing. 
(Oct. 22, 1902.) 
Pounp, C. 
The policy sued on in this case contains the following condi- 
tion :— 
If there is any change in the occupant or occupancy of the 


premises insured, or if the buildings insured, or either of 
them, become vacant, * * * this policy shall be void. 


There is a further proviso that 


No officer, agent, or representative of this company shall be 
held to have waived any of the terms or conditions of this 
policy, unless such waiver shall be indorsed hereon in writ- 
ing. 

The defendant, relying upon these provisions of the policy, 
pleads three grounds of forfeiture: That the property was in- 
sured as a dwelling house, occupied and to be occupied by the 
owner as a residence, and did not continue so to be occupied, 
but there was a change of occupancy from the owner to a ten- 
ant; that the property remained vacant for some ten days at 
the time of the change of occupancy; and that it was'again 
vacant at the time of the fire. These violations of the condi- 
tions of the policy are alleged to have taken place without the 
consent of the defendant indorsed upon the policy, as required 
by its terms, and to have rendered it void. At the trial the evi- 
dence tended to show that the local recording agent of the 
defendant had full notice and knowledge of the change of occu- 
pants and of the vacancy at the time of such change, long prior 
to the loss, and that, after he had such notice, the defendant 
treated the policy as in force by indorsing a mortgage clause 
thereon. With respect to the alleged vacancy at the time of 
the loss, the evidence showed that the tenant in possession of 
the premises had been ordered to move, and had moved out 
the day of the loss; the fire occurring at night, not many hours 
thereafter. There is some dispute as to whether the tenant’s 
goods had been entirely removed. The trial court directed a 





1903.] ~ Hunt vs. State Ins. Co. 331 


verdict for the defendant upon the ground of the change of 
occupancy without written consent of the company. It is 
clear that the instruction directing a verdict cannot be sus- 
tained upon the ground on which it purports to be based. The 
policy did not become void when the conditions in question 
were broken. The breach of the conditions merely afforded 
ground for forfeiture at the option of the insurer: Hughes vs. 
Insurance Co., 40 Neb., 626, 59 N. W., 112; Rochester Loan & 
Banking Co. vs. Liberty Ins. Co., 44 Neb., 537, 62 N. W., 877, 48 
Am. St. Rep., 745; Insurance Co. vs. Kuhlman, 58 Neb., 488, 78 
N. W., 936, 76 Am. St. Rep., 111. If the insurer, with knowl- 
edge of the facts by reason whereof it is entitled to insist upon 
forfeiture, continues to recognize the policy as in force, or does 
any act inconsistent with insistence upon the forfeiture, the 
forfeiture is waived, and may not be relied upon thereafter: 
Slobodisky vs. Insurance Co., 52 Neb., 395, 72 N. W., 483; Insur- 
ance Co. vs. Holcombe, 57 Neb., 622, 78 N. W. 300, 73 Am. St. 
Rep., 532; Insurance Co. vs. Kuhlman, supra. Notice to the 
local agent, who has authority to issue policies, is in such cases 
notice to the insurer: Eagle Fire Ins. Co. of New York vs. 
Globe Loan & Trust Co., 44 Neb., 380, 62 N. W., 895; Insurance 
Co. vs. Bernstein, 55 Neb., 260, 75 N. W., 839. Hence it is mani- 
fest that, if plaintiff’s evidence is credited, the company itself 
had waived any forfeiture it might have been entitled to de- 
clare by reason of the change of occupants or the vacancy at 
the time of such change. There is authority for holding that 
suffering the policy to stand some eleven months after notice 
of the facts éntailing forfeiture, without any attempt to take 
advantage of them, would of itself amount to waiver: Billings 
vs. Insurance Co., 34 Neb., 502, 52 N. W., 397; Slobodisky vs. 
Insurance Co., 52 Neb., 395, 72 N. W., 483; Insurance Co. vs. 
Holcombe, 57 Neb., 622, 78 N. W., 300, 73 Am. St. Rep., 532; In- 
surance Co. vs. Kuhlman, 58 Neb., 488, 78 N. W., 936, 76 Am. St. 
Rep., 111. At any rate, the indorsement of the mortgage 
clause upon the policy was inconsistent with reliance upon a 
forfeiture, and can only be construed as a waiver. We do not 
think the provision limiting the authority of the local agent as 
to waiver or alteration of the terms of the policy ‘has any ap- 
plication to such a case as this. It is not claimed that the 
local agent waived anything. The insurer itself had the elec- 
tion to insist upon the forfeiture provided for or not, as it 
might choose, and, if plaintiff’s witnesses are believed, it knew 





332 Insurance Law Journal. [ April, 


of the facts, and chose not to do so. In Insurance Co. vs. 
Heiduk (30 Neb., 288, 46 N. W., 481, 27 Am. St. Rep., 402), re- 
lied upon by counsel, the local agent attempted to waive a con- 
dition against other insurance. There was no recognition of 
the policy after notice of breach, as in the case at bar, and the 
cases differ in that respect. Moreover, the scope of Insurance 
Co. vs. Heiduk has been limited very materially by the later 
decisions above referred to: Insurance Co. vs. Landfare (Neb.), 
88 N. W., 779. 

lt is contended that a verdict was directed properly, because 
the property was vacant at the time of the fire, contrary to the 
conditions of the policy. But there was some dispute as to 
whether the tenant had removed ‘all its effects; and whether, 
under the circumstances, there was a vacancy, or a mere tem- 
porary cessation of occupancy until the tenant was fully re- 
moved and some one else could be put in, was a question for 
the jury: Insurance Co. vs. Buckstaff, 38 Neb., 135, 56 N. W., 
692; Insurance Co. vs. Same, 38 Neb., 146, 56 N. W., 695, 41 
Am. St. Rep., 724; Insurance Co. vs. Sinnott, 54 Neb., 522, 74 
N. W., 955. 

We recommend that the judgment be reversed, and the 
cause remanded for a new trial. 

Oldham, C., concurs. 

Perr Curiam. 

For the reasons stated in the foregoing opinion, the former 
judgment of this court herein is vacated, the judgment of the 
District Court is reversed, and the cause remanded for a new 
trial. 





Walls vs. Home Ins. Co. 


COURT OF APPEALS OF KENTUCKY. 


WALLS 
v8. 


HOME INS. CO. or New York.* 


A long-term policy with premiums payable annually in advance was 
paid for in cash during the first year, and a note was given for the 
deferred premiums, which provided that if any instalment was not 
paid when due the company should not be liable during default and 
the policy should lapse until payment was made; also that past due 
notes or instalments might be collected by suit. Similar provi- 
sions were contained in the policy. Demands were made for the 
payment of the first instalment for six months after it was due, 
with threat of compulsory collection. Nearly nine months after de- 
fault insured mailed a check which did not reach the company. 

Held, That by continuously demanding the payment of the instalment 
which covered the insurance for an entire year, the company waived 
forfeiture for nonpayment, and continued the insurance in force. 

Held, That where it did not appear that the check had been received, and, 
in fact, it was not paid by the bank, nor were the funds there suf- 
ficient to meet it, mailing the check was not payment, but it was 
evidence that insured had not abandoned the contract. 


Appeal from Circuit Court, Washington County. Action by 
J. W. Walls against the Home Insurance Company of New 
York. From a judgment for defendant, plaintiff appeals. Re: 
versed. 


Joun W. Lewis, for Appellant. 
W. ©. McCuorp, for Appellee. 
O’Rear, J. 

Appellant, Walls, effected a contract of insurance upon his 
dwelling house and contents with appellee insurance company 
for a term of years upon the plan of paying the premiums in 
annual instalments. The first premium was paid in advance 
for the first year’s insurance. Appellant, when taking the in- 
surance, executed to appellee a note for $30 for the aggregate 
of the four remaining years of the term. An equal part; to 
wit, $7.50, was to be paid the 1st day of June of each year, and 
in advance for the insurance for that year. The note contained 

this additional stipulation :-— 
And it is hereby agreed that, in case any one of the instal- 
ments herein named shall not be paid at maturity, or if any 

*Decision rendered, Jan. 28, 1903. 
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single payment promissory note (acknowledged as cash or 
otherwise) given for the whole or any portion of the pre- 
mium for said policy shall not be paid promptly when due, 
this company shall not be liable for loss during such default, 
and the said policy shall lapse until payment is made to this 
company at the Western Farm Department at Chicago; and, 
in the event of nonsettlement for time expired as per terms, 
on short rates, the whole amount of instalments or notes re- 
maining unpaid on said policy may be declared earned, due, 
and payable, and may be collected by law. 


The policy contained an expression of the same idea, and 
other conditions relating thereto in this language:— 


But it is expressly agreed that this company shall not be 
liable for any loss or damage that may occur to the property 
herein mentioned while any instalment of the instalment 
note given for the premium upon this policy, remains past 
due and unpaid, or while any single payment promissory 
note (acknowledged as cash or otherwise) given for the 
whole or any portion of the premium remains past due and 
unpaid. Payments of notes and instalments thereof must 
be made to the said Home Insurance Company at its West- 
ern Farm Department office in Chicago, Il., or to a person or 
persons especially authorized to collect the same for said 
company. * * * The company may collect, by suit or 
otherwise, any past-due notes or instalments thereof, and a 
receipt from the said Chicago office of the company for the 
payment of the past-due notes or instalments must be re- 
ceived by the assured before there can be a revival of the 
policy, such revival to begin from the time of such payment. 
* * * This company reserves the right to cancel this policy 
or any part thereof by tendering to the assured the unearned 
pro rata premium, after due notice to that effect, either by 
mail addressed to the assured at his, her, or their postoffice 
address as named in this policy or otherwise. The assured 
may also cancel when the premium or note or obligation 
given for such premium has been actually and fully paid in 
cash, in which case the company shall retain the expenses of 
writing, procuring, and taking the risk, and the usual short 
rates from the date of the policy up to the time it is received 
for such cancellation. 


There is contained in the policy this further expression: 
“This contract being based upon the mutual good faith of the 
parties hereto, it is agreed,” etc. The instalment due June, 
1900, was not paid. Appellee retained the note. Appellant re- 
tained the policy. Appellee wrote appellant to pay the instal- 
ment after it was due and default had been made. In the fol- 
lowing July appellee had sent the note to its agent at 
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Springfield, near appellant’s postoffice address, with instruc- 
tions to collect the note. The agent sent appellant three 
notices. The agent’s evidence on this point is as follows: 
“Q. Did you notify Mr. Walls? A. I sent him three 
notices. Q. What was the substance of them? A. That the 
instalment due on the Ist of June, 1900, was in arrears, and 
that, if he would send me the money, I would have the com- 
pany send him a receipt. That is about the way I send the 
first two notices, usually. I always use about the same form. 
I don’t remember the words exactly. In the last notice I sent 
him in January, I reckon,—I notice that I turned the note back 
in to the company about the latter part of January. I have 
the receipt for the note. I wrote them that I could not collect 
it,—I told him that he would have to pay it or I would send it 
in to the company, and let them put it out for collection.” Ap- 
pellant failed to respond to these notices until March 19, 1901, 
when the mailed to appellee’s agent at Springfield a check on 
the People’s Deposit Bank of Springfield for $7.50. It seems 
to be pretty clearly established ‘that this check was mailed at 
appellant’s postoffice, but that it was not received by the 
agent. Certain it is that it was not presented to the bank nor 
paid. On March 23, 1901, the insured house was destroyed by 
fire, and the contents destroyed, or badly damaged. Upon this 
state of facts the court, at the conclusion of the evidence, or- 
dered a verdict for appellee. 

The correctness of these instructions depends upon whether 
appellee had waived the conditions of its policy and of the 
note that the policy should lapse, and the company not be lia- 
ble for loss, during default in the payment of the premium. It 
will be observed that the insurance company not only retained 
the note executed by appellant for the premium after it was 
due, but that it unconditionally requested the payment in full 
of that part of the note which represented the whole premium 
for the year beginning June 1, 1900. Nothing was said at the 
time concerning the company’s claim that the policy was 
lapsed, or that the company’s liability thereon was suspended 
during such time as the premium was unpaid. Nor was there 
coupled with the demand any statement by the company 
limiting its liability to future insurance, and denying its 
liability for the time intervening since the default in the 
payment of premium. In Moreland vs. Insurance Co. (104 
Ky., 129) there had been default in the payment of the 
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insurance premium past due, evidenced by the note of the 
assured, the policy containing a provision that the fail- 
ure to pay any of the first three instalments, or 
notes, or interest upon the notes given for any of said pre- 
miums on or before the days on which they became due, should 
avoid and nullify the policy without action on the part of the 
company. The company in that case retained the premium 
note after its maturity, and made an unconditional demand for 
its payment, and, indeed, placed it in the hands of its attorney 
for collection. The court formulated these two questions in 
that case as the propositions between which the law must 
make choice in giving construction and effect to such act on 
the part of the insurance company; namely: “The question 
is, can the company insist on payment of the note, and at the 
same time consistently say that the policy, having been for- 
feited by its nonpayment, remains forfeited? Or will not the 
real intention of the parties be effected by holding that, al- 
though the policy was forfeited by this nonpayment, yet, as 
the retention of the note and demand for its payment after 
maturity are ‘acts inconsistent with an intention to insist on 
a continued forfeiture, therefore the forfeiture is to be deemed 
waived?” The court chose the latter, not being able to find 
satisfactory legal principle upon which the company might 
“ insist on the one hand on the insured complying with his part 
of the contract, and on the other insist that the contract is a 
dead one.” The court held, too, that all the insured was re- 
quired to do after the default in premium under such condi- 
tion, if it did not wish to continue its liability under the policy, 
was to so act that its conduct would not be inconsistent with 
the claim of nonliability. Counsel for appellee here puts the 
question: Cannot these parties make such contract as is suit- 
able to themselves, and may it not be enforced according to its 
terms? Their right to contract is not limited in respect to the 
terms of the insurance. While parties may contract with ref- 
erence to insurance, they may also waive conditions of their 
contract. The question here presented is: Has the insurer 
waived that condition of its contract of insurance providing 
for lapsing of the policy upon default in payment of the pre- 
mium? That the insurer could not be compelled to carry this 
liability under the contract without payment in advance is not 
to be doubted. On the other hand, if it saw proper to carry the 
liability without the payment of the premium in advance it 
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could do so. Here the premium had been in default from June 
until January following, when the company was insisting upon 
the payment of the whole of the premium for the current year. 
Nothing would be owing the company for the time from June 
1, 1900, until the dates of the respective demands for the pay- 
ment of the premium thereafter, if, as a matter of fact, the 
policy had lapsed, and the company was not bound thereon, be- 
cause, manifestly, if the company was not bound for the loss 
in case of fire, the insured was not bound for the payment of 
the premium during such time. On the other hand, if the in- 
sured was bound for the payment of the premium, and was so 
treated by the company, and acceded to by the insured, then 
it must follow that the company was bound upon its policy; 
for that, and that alone, could uphold as a consideration the 
promise and obligation of the insured to pay the premium. As 
said in the Moreland Case, supra, the action of the company in 
demanding unconditionally the payment of the note was an 
fact inconsistent with the idea that the policy had lapsed, and 
that it was not bound thereon. The same principle was ap- 
proved and applied by this court in Moore vs. Insurance Co., 
53 8S. W., 652. We are of opinion that the conduct of appellee 
amounted to a waiver of the conditions of the policy providing 
for the suspension of its liability after default in the payment 
of the premium until the premium should be paid. 

It is claimed by appellant that the mailing of the $7.50 check 
heretofore referred to was in law a payment of the premium 
due June 1, 1900. It was shown by the testimony of appellant 
and by the postmaster at whose office the letter was mailed 
that the check was filled out and signed and placed in an en- 
velope, properly addressed, and that it was placed in the mail 
pouch. It is claimed that after the necessary time had elapsed 
for it to have reached the addressee in due course its receipt 
and acceptance will be presumed, and it will be adjudged that 
the facts stated constituted a payment. This contention can- 
not be sustained in this case for the following reasons: (1) It 
was not pleaded that the premium had been paid; (2) it was 
not shown that appellee’s agent received or accepted the check 
in payment; (3) the check was not in fact paid, nor presented 
to the bank upon which it was drawn; nor (4) did appellant 
have at the time, or any time thereafter before the fire, enough 
funds in the bank to his credit to have paid the check. How- 


ever, the fact that appellant sent the check under the circum- 
Vou. XXXII.—22. 
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stances stated by him was relevant as tending to show that he 
had not abandoned his contract, and that he considered him- 
self bound thereon. 

But for the reasons indicated, the judgment must be re- 
versed, and the cause remanded for a new trial under proceed- 
ings not inconsistent herewith. 


COURT OF APPEALS OF NEW YORK. 


DEVITT 
v8. 


PROVIDENCE-WASHINGTON INS. CO.* 


A marine policy provided that perishable articles should be free of 
particular average, and that there could be no abandonment by in- 
sured, nor should the acts of agents in saving the property be a 
waiver or acceptance of abandonment. 


Held, That where the perishable cargo was recovered and sold by insured 
at an expense less than the cost to the insurer of recovering it, and 
for little more than the cost of the sale, there was a constructive 
total loss. 


Held, That the stipulation against abandonment did not forbid such con- 
structive total loss. 


Appeal from Supreme Court, Appellate Division, Second 
Department. Action by John J. Devitt against the Provi- 
dence-Washington Insurance Company. From a judgment of 
the Appellate Division affirming a judgment in favor of plain- 
tiff, defendant appeals. 


La Roy S. Gove and James J. Macgtin, for Appellant. 
Raps Eart Prime Jr. for Respondent. 


Cun, J. 

The action is brought on a policy of marine insurance ef- 
fected on a cargo of apples, potatoes, and other vegetables 
shipped on a canal boat. The boat was sunk by an obstruction 
in the Erie Canal. Part of the cargo was recovered, though in 
a damaged condition, and reshipped to the plaintiff. This por- 
tion was sold. The amount realized on the sale was but 
slightly in excess of the handling and selling charges, and was 
less than the sums expended by the defendant in raising and 

* Decision rendered, Dec. 9, 1902. 
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shipping the cargo, not including therein the expenses of the 
sale. The trial court found that there was a constructive total 
loss of the property insured. The judgment entered upon the 
decision in the trial court was unanimously affirmed by the 
Appellate Division. No exceptions were taken to the rulings 
of the court in the admission or rejection of evidence. In this 
state of the record, the only question presented to us is 
whether, under the policy, the defendants were liable for con- 
structive total loss. 

The material clauses of the policy under which the contro- 
versy arises are: First, 

The said loss or damage to be estimated according to the 

true and actual cash value of the said property at the place 

of destination on the day of the disaster. * * * But fruit 
and vegetables, and other articles perishable in their own 
nature, are free of particular average,— 

And second, 

It is understood that there can be no abandonment of the 
subject insured; nor shall the acts of the insurers or their 
agents in recovering, saving, or disposing of the property 
hereby insured, be considered a waiver or an acceptance of 
abandonment, nor as affirming or denying any liability under 
this policy; but such acts shall be considered as done for 
the benefit of all concerned, without prejudice to the rights 
of either party. 

The first provision is generally found in marine policies, 
though in different forms, and is of quite remote origin. It is 
known both in the text-books and in judicial opinions as the 
“memorandum:” 2 Arn., Ins., § 993; 1 Pars., Ins., 627. The 
reason which dictated this provision is said to be that there 
are many articles of a perishable nature, with regard to which 
it is very difficult to discover how far their deterioration is 
owing to the perils of the sea, against which the insurance is 
effected, and how far to their own inherent decay or decompo- 
sition. There is no dispute that “free from particular aver- 
age ” exempts the insurer from liability for partial damage, or 
for anything less than a total loss. All the authorities agree 
in this. In marine insurance total losses are of two characters, 
—actual and constructive. This seems to be the law in all 
commercial countries, though the rule differs in different coun- 
tries as to what damage is sufficient to create a constructive 
total loss. In England the damage must be so great that when 
repaired the value of the restored ship or article is not worth 





340 Insurance Law Journal. [April, 


the cost of repair. In this country the rule is that where the 
repairs will exceed 50 per cent, or one-half, of the value of the 
ship or articles insured when repaired or restored, it is a con- 
structive total loss. The issue between the parties is whether 
insurance against total loss is confined to actual total loss, or 
whether it includes, as well, constructive total loss. In Eng- 
land, though at one time ‘a contrary doctrine was asserted by 
Lord Mansfield (Cocking vs. Fraser, 4 Doug., 295), the law 
seems settled that such insurance indemnifies against con- 
structive as well as against actual total loss, and the rule ap- 
plies to memorandum articles as well as to other insured prop- 
erty: Arn., Ins., § 902; Adams vs. McKenzie, 32 Law J. C. P., 
92. In this country the authorities are conflicting, and pos- 
sibly the weight of authority is the other way. Kent says (3 
Comm., 295) that, to charge 'the insurer, the memorandum arti- 
cles must be physically destroyed, so as not to exist in specie. 
This was in accord with the decision made by him, while in the 
Supreme Court of this State, in Maggrath vs. Church (1 Caines, 
196, 2 Am. Dec., 173), which was decided on the authority of 
Cocking vs. Fraser, supra. This doctrine has been modified in 
the United States Supreme Court so that a total loss in value 
is deemed to render the insurer liable, the same as a total 
physical loss (Insurance Co. vs. Fogarty, 19 Wall., 640), but, 
subject to that qualification, seems to be strictly adhered to. 
The latest case on the subject in that court is Washburn & 
Moen Mfg. ‘Co. vs. Reliance Marine Ins. Co. (179 U. 8., 1), where 
most of the earlier cases are reviewed. It is, however, to be 
observed that in that case the rider was, “ Free of particular 
average, but liable for absolute total loss of a part if amount- 
ing to five (5) per cent.” The court held that the memorandum 
and rider were to be construed together, and, so construed, ex- 
empted the insurer from any liability except in case of abso- 
lute (i. e., actual) total loss. Therefore the question before us 
was not necessarily involved in the Washburn & Moen Mfg. 
Co. Case, though it may be conceded that the discussion of the 
opinion covers it. On the other hand, in Massachusetts a con- 
trary view of the subject has been taken by the court. In Ket- 
tell vs. Insurance Co. (10 Gray, 144) the policy contained a 
clause, “ partial losson * * * tin plates is excepted.” The 
tin plates were damaged more than half their value. This was 
held to be a constructive total loss, which rendered the insurer 
liable. In Mayo vs. Insurance Co. (152 Mass., 172) the clause 
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in the policy was, “ Free of partial loss.” It was held that the 
insurer was liable for a constructive total loss, the property 
having been damaged more than 50 per cent in value. 

The first inroad in this State on the doctrine of Chancellor 
Kent was made in De Peyster vs. Insurance Co. (19 N. Y., 272), 
where it was held that perishable articles included in a memo- 
randum clause are to be deemed totally lost, though existing 
in specie, when they have been so injured by ‘the perils as to be 
incapable of transportation to the port of destination. The 
next was in Wallerstein vs. Insurance Co. (44 N. Y., 212), where 
it was held that, after a vessel was exposed to the peril of a to- 
tal loss and abandoned, the recovery, at great expense to the 
underwriter, of a small portion of the cargo, consisting of 
memorandum articles, did not convert into a partial loss what 
would have been otherwise a total loss. In Chadsey vs. Guion 
(97 N. Y., 333) the insurance was on a quantity of potatoes 
shipped in a canal boat, and the memorandum declared that 
vegetables and certain other articles “are warranted by the 
assured free from average unless general.” The boat, with its 
cargo, arrived safely at its port of destination, anda quantity of 
potatoes was delivered to the consignee in good order, and sold 
by him. ‘Thereafter the boat, with the remainder of the cargo, 
was sunk. This court held, through Ruger, C. J., that the con- 
tract exempted “the assured from the payment of any loss, 
whether total to that part or otherwise, occurring to a portion 
only of the cargo, and confined their liability to the absolute 
or constructive loss of the entire cargo,” and that the preser- 
vation of the material part of the cargo in specie and in good 
order was an answer to the claim for total loss. While it may 
be said that, since the court decided the insurer was not liable 
for the loss, the dictum quoted from the opinion was obiter, 
still we think it declares the proper interpretation to be given 
to the memorandum clause. It is a cardinal rule in the inter- 
pretation of insurance policies that doubtful expressions 
should be construed most favorably to the insured: Hoffman 
vs. Insurance Co., 32 N. Y., 405; London Assurance vs. Com- 
panhia De Moagens Do Barreiro, 167 U. S., 149; May, Ins., 
§ 175. The use of the term “total loss” in two different 
senses, one as referring to an actual total loss, and the other 
to a constructive total loss, is a practice that has long ob- 
tained in commerce as well as in text-books and judicial deci- 
sions. Mr. Parsons says (volume 2, p. 68): “ Total loss of 
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maritime property in insurance is either actual (or, as it is 
sometimes called, absolute) or constructive. * * *” Asan 
original proposition, it is difficult to see why, under the rule of 
construction stated, the term, when used in an insurance 
policy, should not include both kinds of loss, or why the same 
rule should not apply to the construction of the memorandum 
as to the other parts of the policy. Of course, if, by long and 
uniform custom, insurance against total loss had been ac- 
cepted by persons interested in effecting or granting insurance 
as confined to actual total loss, that is the construction which 
should be given to the policy. But the acceptance of this con- 
struction has not been uniform. In England, where it was 
first declared by Lord Mansfield, it was very shortly thereafter 
repudiated by his successors, Lords Kenyon and Ellenborough, 
and has never since obtained. In Massachusetts it has not 
been accepted, and even in those jurisdictions which profess to 
still follow the decision in Cocking vs. Fraser, supra, it has 
been found necessary to relax the rigorous doctrine of Lord 
Mansfield. If the underwriters wish to limit their liability to 
actual total loss, it is very easy to say so, instead of using 
terms of different signification in different jurisdictions. Much 
as we hesitate to place our view of the law even in apparent 
opposition to that of the Supreme Court of the United States, 
we feel constrained to adhere to the doctrine in Chadsey vs. 
Guion, supra, that, for a constructive loss on the whole of the 
articles insured, the underwriter is liable. 

It is contended by the learned counsel for the appellant 
that, as the policy provides that there can be no abandonment 
of the subject insured, there can be no such thing as a con- 
structive total loss. If the policy contained a provision, 
standing by itself, that “ the insured shall not have the privi- 
lege of abandonment,” his position might be correct. Ordi- 
narily, to constitute a constructive loss, it is necessary that 
there should be an abandonment. ‘A constructive total loss, 
in insurance law, is that which entitles the assured to claim 
the whole amount of the insurance on giving due notice of 
abandonment:” Arn., Ins., § 1091. But in this policy the pro- 
vision that there can be no abandonment of the subject in- 
sured is found in connection with the further provision, “ nor 
shall the acts of the insurers or their agents in recovering, sav- 
ing. or disposing of the property hereby insured be considered 
a waiver or an acceptance of abandonment.” Construed with 
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the text of the whole provision, we think that the only effect 
of this clause is to prevent the action of the underwriters in 
taking possession of the property and interfering to save it 
from being held as the acceptance of an abandonment. 
The judgment appealed from should be affirmed, with costs. 
Parker, C. J., and Gray, Bartlett, Haight, Martin, and Wer- 
ner, JJ., concur. Judgment affirmed. 


SUPREME COURT OF ARKANSAS. 


TRAVELERS INS. CoO. 
v8. 


BROOKOVER.* 


The policy insured against accident while riding upon a passenger train 
as passenger, but excepted injuries received while boarding and 
alighting from a train in motion, or being on any part not for oc- 
cupation of passengers. 

Held, That there was no liability for injuries received by a sudden start- 
ing of the car just as insured got on the steps. 


Appeal from Circuit Court, Washington County. Action by 
R. C. Brookover against the Travelers Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 


Statement of facts by Huauzs, J. 

The complaint filed by appellee in the Washington Circuit 
Court alleged that on the 25th of July, 1899, he purchased 
from an agent of appellant at Springfield, Mo., an accident in- 
surance policy insuring him against injury through external, 
violent, and accidental means while riding upon a passenger 
train as a passenger, and made copy of the policy an exhibit 
to complaint,—alleging that after he had reached a point forty 
or fiftv miles east of Springfield the train stopped at a water- 
ing station, and he went forward to look after a car of stock; 
that when the bell rang the train started with a sudden jerk, 
and threw him down, and that he was externally, violently, 
and accidentally injured upon his leg and thigh; that a short 
distance from this place, while the train was standing, he 
arose to get a drink of water, and while drinking the water the 





* Decision rendered, Dec. 20, 1902. 
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train started with a sudden jerk, and injured him in his back; 
that as a result from said injuries he was incapacitated from 
doing or transacting any business for ten weeks; that said 
injuries occurred on July 25, 1899, while said policy was in 
force; that on July 26, 1899, he called on John L. Way, 
the State agent for the company for Missouri, Iowa, Ne- 
braska, and Texas, and stated to him the injury in the leg and 
thigh, and advised him of the time and place of the injury; 
that he was advised by said agent to go on to his destination, 
and there to have a physician to examine him, and then make 
report of his injuries; that on ‘his return to Arkansas on Sep- 
tember 20, 1899, he called again on said agent, anid that said 
agent then had a physician examine the injury upon the leg 
and thigh, and said agent directed him, after he had recovered, 
to make report to said agent of his injuries; that he recovered 
from the injury in his leg and thigh at the expiration of ten 
weeks; that he recovered from the injury in his back in eight 
weeks; that he made proof for ten weeks, and was entitled to 
$150. The appellant filed the following answer: Denies that 
it issued to plaintiff an accident insurance policy insuring him 
against injury through violent and accidental means for riding 
upon a passenger train as a passenger; denies that the train 
started with a sudden jerk, and threw him down; denies that 
plaintiff was accidentally injured upon his leg and thigh; de- 
nies that plaintiff was injured in his back while drinking 
water; denies that as a result of injuries he was incapacitated 
from doing or transacting business for a period of ten weeks; 
denies that the money value of the time of plaintiff was $15 per 
week; denies that plaintiff made good proof of any injury re- 
ceived by him while riding as a passenger and being actually 
within any railway passenger car using steam as a motive 
power; alleged that the policy it issued to plaintiff insured 
Against bodily injuries effected during the term of this in- 
surance through external, violent, and accidental means 
while riding as a passenger and being actually within any 
railway passenger car using steam as a motive power, 


And expressly provided that the insurance should not cover 
injuries resulting in 


Entering, trying to enter, or leave a moving conveyance, or 
while being in any part thereof not provided for occupation 
‘by passengers. 
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And defendant states that, if plaintiff was injured, it was 
while attempting to board the car while in motion, and that by 
the contract defendant is not liable for such injuries, if any 
were received. On the trial the plaintiff, R. C. Brookover, tes- 
tified in substance as follows: “I bought the accident insur- 
ance policy from an agent at Springfield, Mo. It was for three 
days. I paid eighty cents for it. I showed the agent my pass 
at the time. The train I went on had a caboose for passengers. 
While the train was stopped at a water tank, some forty or 
fifty miles from Springfield, Mo., I went, in company with two 
other men, to our car of stock, which was quite a ways from 
the caboose. When the bell rang we went ‘back to the caboose 
as quick as we could get on the car, and as I got onto the steps, 
the car started, and jerked me, and threw me down, I scram- 
bled to get into the door to get out of the way of the other 
parties: It was done so quick I did not know I was hurt so 
bad. Two different times during the night I was weak, and 
could not sleep, and got up to get a drink, and was thrown 
against a seat, and my back was hurt.” In connection with his 
claim the plaintiff made the following affidavit, which was 
read in evidence on the trial: “On the 25th of July, 1899, at 
forty minutes past 6 o’clock, p. m., I was at water station forty- 
five miles northeast of Springfield, when and where I received 
bodily injury caused ‘by falling on steps of car in an effort to 
board the train in motion. I mean to state that, as I started 
to enter, the coach gave a lurch that threw me upon the steps.” 
The evidence tended to show that the injury received by the 
plaintiff was received while attempting to enter the car while 
it was in motion. The claim was disallowed by the company 
on the ground “ that claimant was not actually within the car 
when injured; consequently is not covered under the ticket 
contract.” The court gave to the jury the following instruc- 
tions, Nos. 1 and 2, over the objection of the defendant, to 
which he excepted: “No.1. I charge you, if such injuries, if 
any is shown, did immediately, continuously, and wholly dis- 
able and prevent the insured from engaging in any work or re- 
munerative occupation, said company would be responsible to 
plaintiff for the money value of his time for the time he was 
totally disabled, as shown from the evidence, not exceeding 
the sum of $15 per week, as many weeks as he was so disabled 
in such manner, not exceeding ten weeks; but, if not totally 
disabled, then the company would be responsible to plaintiff 
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for the money value of his time he was partially disabled as 
shown by the proof, not exceeding $3 per week for such time 
as he was so disabled, not to exceed ten weeks.” “No. 2. I 
charge you that in this case the policy insures against injuries 
while riding as a passenger and being actually within any rail- 
way car using steam, and if you find from a preponderance of 
evidence that the train stopped at a station, and Brookover 
left the train, which started up, or was about to start up, while 
Brookover was off, and while attempting to get on again, with- 
out negligence on his part, he was injured, and was at the time 
in pursuit of his journey, and traveling beyond said station, 
you should find the issues for plaintiff, Brookover.” And re- 
fused to give the following, to which refusal the defendant ex- 
cepted: “ No. 7. I charge you that, if the plaintiff was injured 
while attempting to board or enter a passenger car while in 
motion, then the defendant would not be liable for damages 
for any such injuries so received.” The jury returned a verdict 
for plaintiff for $78, and judgment was rendered for that 
amount. After motion for new trial was overruled, defendant 
excepted and appealed. 


L. W. Greee, for Appellant. 
Gunter & Mumpureys, for Appellee. 


Hueues, J. (after stating the facts). 

The court’s action in giving instructions Nos. 1 and 2 for the 
plaintiff and refusing No. 7 for the defendant was error, for 
which the judgment must be reversed. There could be no lia- 
bility of the defendant upon the evidence in this case and the 
law governing it. The injury to the plaintiff while attempting 
to enter a moving train, the policy of insurance expressly pro- 
vided, was not an accident the insurance company was to be 
liable for. It was an excepted risk. Without substantial com- 
pliance with his material stipulations in the contract, the 
plaintiff could not hold the company liable. The contract must 
be construed as made by the parties, and their rights deter- 
mined by it. We cannot alter their contract, nor create a lia- 
bility not provided for or contemplated by them. 

The judgment is reversed, and the cause is dismissed. 





McGammon vs. Millers’ Nat. Ins. Co. 


SUPREME COURT OF MISSOURI. 


DIvIsIon No. 1. 


McGAMMON 
v8. 


MILLERS’ NAT. INS. CO. or ILLINo!Is.* 


The insured in the application, in reply to the question: ‘‘ Do you agree 
to keep a watchman on the premises at all times when the ma- 
chinery is not in operation?” answered “ Yes.” It was also agreed 
that the statements should be a continuing warranty. 


Held, That the agreement as to the watchman was at most a condition 
subsequent, not to be construed so strictly as to defeat the intention 
of the parties. 


Held, That where two competent men were employed, and one prema- 
turely left his post without authority two hours before the arrival 
of the other, and the fire occurred in the interval, it was a sufficient 
compliance. 


Held, That it was not necessary to specifically state in the petition that 
proofs were furnished within the required sixty days where it was 
alleged that all the conditions had been performed. 


Appeal from Circuit Court, Lawrence County. Action by J. 
G. McGammon against the Millers’ National Insurance Com- 
pany of Illinois. Judgment for plaintiff. Defendant appeals. 
Affirmed. 


Henry Brumpace and R. W. Barcer, for Appellant. 

W. D. Taretow, for Respondent. 

‘ VaLuiant, J. 

This is a suit on a fire insurance policy. The property in- 
sured was a building with machinery, etc., constituting a flour- 
ing mill. In the written application for the policy which the 
insured signed, were this question and answer:— 

Do you agree to keep a watchman on the premises at all 
times when the machinery is not in operation? Yes. 

In addition to the question and answer quoted, the applica- 
tion contained statements as to the character and condition of 
the property, the title, etc., and at the conclusion was this :— 

And the undersigned applicant hereby warrants that the 
above is a just, full, and true exposition of ‘the facts and cir- 
cumstances in regard to the property to be insured, and it 
shall be considered as the basis on which insurance is to 


be etfected and continued in force; and the same is under- 
stood as incorporated in and forming a part and parcel of 


*Decision rendered, Oct. 14, 1902. 
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the policy, as a continuing warranty during the life of such 

policy. 

The answer pleads these terms of the contract,and avers that 
at the time of the fire the machinery was not in operation, and 
there was not a watchman on the premises. The reply is to 
the effect that the insured, in compliance with the terms of the 
contract, did employ two men, Bell Taylor and J. N. Robinson, 
to stay on the premises as watchmen when the machinery was 
not in operation,—Taylor to be on watch from 12 o’clock mid- 
night to 6 o’clock in the morning, and Robinson from 6 in the 
evening until midnight; that they were competent and efii- 
cient men for the purpose, and agreed with the assured to 
faithfully perform the duty appertaining to the position, and 
that they did so; that when the fire occurred the machinery 
was not in operation, having closed down for the night; that 
Robinson, whose watch it was, was on the premises until fif- 
teen minutes past 10 o’clock at night, at which time he went 
over the mill and carefully examined everything, and then 
went to his home, to which he was called because of the sick- 
ness of his wife; that the fire occurred shortly before mid- 
night, just before Taylor’s watch was to begin; that Robinson 
left before his watch expired, without the knowledge or con- 
sent of the assured, and in violation of his agreement with 
assured, and in contravention to his duty as watchman. On 
the trial the plaintiff was permitted, over the objection of de- 
fendant, to prove the facts pleaded in the reply. The cause 
was tried by the court,—jury waived. The instructions given 
and refused show that the court adopted the theory that the 
facts pleaded in the reply amounted to a compliance by the in- 
sured with the terms of the contract in reference to keeping a 
watchman. There was a finding and judgment for the plaintiff 
for $7,015, and defendant appeals. 

Two points were urged in the trial court, and the same are 
urged here, in defense of the action: First, that the obligation 
to keep a watchman while the machinery was not in operation 
was a warranty, on which the continuing of ‘the contract of 
insurance depended, and the absence of the watchman at the 
time the fire occurred, the machinery then not being in opera- 
tion, was a breach of the warranty, which relieved the defend- 
ant from the contract of insurance; second, that the petition 
fails to show that the debt was mature when the suit was 
begun. 
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1. The defendant is in the attitude of demanding the strict- 
est construction of its contract. It combats the argument of 
the plaintiff that the agreement to keep a watchman should be 
given a reasonable construction, and insists on the letter. The 
plaintiff says: “ When we agreed to keep a watchman, it was 
understood to mean that we would, in good faith, do all that 
reasonable, prudent men engaged in that kind of business 
would do to see that a watchman was on duty to guard the 
property when the machinery was not in operation, and that 
we have done.” But the defendant says: “There is no room 
for construction. The contract requires a watchman to be in 
place, and you warrant that he will be there, every minute 
while the machinery is not in operation; and the obligation on 
our part to insure is ended when your watchman leaves his 
post, for a long or short period, with or without your knowl- 
edge or consent.” Parties may contract with each other to 
that effect, and courts will hold them to the contract, regard- 
Jess of the consequences, but courts will not give to a contract 
such a harsh construction unless it is clear that it was so in- 
tended. Appellant itself is in no condition to invoke so strict 
a construction. If we should apply to the terms used in the ap- 
plication and the policy the strict rules of construction the 
appellant demands, there is room to question if the language 
used in reference to keeping a watchman is covered by the war- 
ranty clause at all. The question in the application is, “Do you 
agree to keep a watchman on ‘the premises at all times when 
the machinery is not in operation?” The answer is, “ Yes.” 
Now, if that is all there is in the contract, it amounts to noth- 
ing more than a collateral agreement, for the breach of which 
the insured would be liable to respond in damages. But ap- 
pellant insists that the concluding clause in the application 
converted the agreement into a continuing or running war- 
ranty, upon which the continuing of the contract of insurance 
depended. The language relied on is:— 


And the undersigned applicant hereby warrants that the 
above is a just, full, and true exposition of the facts and 
circumstances in regard to the property to be insured, and is 
and shall be considered as the basis on which insurance is to 
be effected and continued in force, and the same is under- 
stood as incorporated in, and forming a part and parcel of, 
the policy, as a continuing warranty during the life of the 
policy. 





350 Insurance Law Journal. [April, 


There are in the application statements of “facts and cir- 
cumstances in regard to the property,’—for example, as to 
title, occupancy, use, incumbrance, etc..—as to which this 
clause is a warranty that they are “ a just, full, and true expo- 
sition of the facts and circumstances;” but can it be said, un- 
der the strict rules which appellant invokes, that the promise 
to keep a watchman, which, in the form used, is a promise to 
do something in the future, is an exposition of a fact or a cir- 
cumstance? It might be construed to mean that in the course 
of its business, at and prior to the application, the insured 
habitually kept a watchman on duty when the machinery was 
not in operation; and, if so, that would be a circumstance or 
condition in regard to the property, and it would probably 
carry by implication the understanding that that condition 
would be maintained during the life of the policy. But that 
would be giving the contract a liberal construction to effectu- 
ate what would be considered the reasonable intention of the 
parties, as ascertained from all the circumstances. It would 
not be the construction we would be compelled to put on it if 
we should follow the strict rules demanded by appellant. In 
some of the cases referred to in the briefs, the form of the ques- 
tion is: “ Watchman. Is one kept on the premises during the 
night, and at all times when the works are not in operation or 
when workmen are not present?” In that form, the question 
calls for information as to the manner in which the applicant 
has been in the habit in the past of conducting his business 
(which to an insurer is a point of some importance), as well as 
implying how it will be continued. We are unwilling, how- 
ever, to attach much importance to the form of this question, 
which, in one form or another, is frequent in such contracts, or 
to give it a significance in the one form that it does not have in 
the other: but we have drawn attention to it in this manner 
to show the danger of sticking too closely to the letter in such 
case. The most favorable construction that can be put on the 
watchman clause in this contract is that the obligation on the 
part of the insured to keep a watchman when the machinery 
is not in operation is a condition subsequent, the breach of 
which would release the insurance. But the obligation must 
not be so strictly construed as to effect a result that the par- 
ties cannot be reasonably presumed, under all the circum- 
stances of the case, to have intended. In construing it, we 
must be careful, on the one hand, not to read into it a condi- 
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tion inconsistent with its natural purport, and, on the other, 
not to interpret it so as to give to the letter a force that will 
defeat the evident intention of the parties. The insured 
agreed to keep a watchman on the premises at all times when 
the machinery was not in operation. As in fulfillment of this 
agreement, he employed two men for that purpose,—compe- 
tent, experienced, and efficient men. Up to the time the fire 
occurred, these men had been in this service for a long time, 
and had faithfully discharged the duties for which they were 
employed. One of them, whose watch it was on the night in 
question, left his post after 10 o’clock; and the fire occurred 
before the other man, whose watch began at 12, came on duty. 
The watchman who left his post says he did so because his 
wife was sick and needed his attention, but we are not con- 
cerned with his excuse. The result would be the same if he 
had no excuse. He left without the knowledge or con- 
sent of the insured. Under the contract in question, did the 
insured warrant that the watchman would never neglect his 
duty? It is no defense to a suit on a fire policy that the fire 
resulted from the negligence of the insured. Negligence or 
carelessness is one of the risks insured against, and negligence 
of the watchman is, in fact, aJl that can be made out of this 
point. 

In the able and thorough brief of appellant’s counsel, we are 
cited to many authorities which it is claimed sustain appel- 
lant’s view of this contract. But without reviewing them all, 
we will say that we do not understand the Missouri decisions 
referred to as so holding. In Brook vs. Insurance Co. (11 Mo. 
App., 349) the contract was. “ Warranted by the assured that 
there shall be a watchman kept on the premises at night and 
on Sundays.” The evidence showed that the assured employed 
no one to watch the mill at night. It was not in that case, as 
in this, a mere temporary absence or a neglect of duty on the 
part of the watchman, but the insured had failed to employ a 
watchman for that interval, as he had agreed to do. In 
Loehner vs. Insurance Co. (17 Mo., 247) it was decided that a 
representation in the application to the effect that there was 
no incumbrance on the property was a warranty of the truth 
of that statement, and that parol evidence to the effect that 
the insured told the agent that there was an incumbrance was 
inadmissible. But there is nothing in that case on the point 
now under discussion. The parol] evidence introduced in this 
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case was not intended to vary the written contract, but was to 
show that the insured had in fact done what it agreed to do. 
Nor do we find anything in Mers vs. Insurance Co. (68 Mo., 131) 
bearing on the question. These are the Missouri cases relied 
on. The precise question we now have was before the Supreme 
Court of Nebraska in Insurance Co. vs. Gustin (40 Neb., 828). 
The contract required the insured to keep a watchman on 
the premises during the night, and at all times when the 
works are not in operation or when the workmen are 
not present. A watchman was employed for this purpose, 
and usually was in attendance; but on the evening in ques- 
tion, about 6 o’clock, he left the premises for some matter of 
his own, and about 7:30 o’clock was returning, when he discov- 
ered the mill on fire. That court was of the opinion that the 
contract should receive a reasonable construction, and that 
when the assured had employed the watchman, and exercised 
the care that a prudent man in such circumstances would ex- 
ercise to see that the watchman performed his duty, it was a 
substantial compliance with the contract. This view is also 
supported by the following decisions: Insurance Co. vs. Met- 
calf, 59 Kan., 383; Assurance Co. vs. Coffman (Tex. Civ. App.), 
32 8S. W., 810; Insurance Co. vs. Coffman (Tex. Civ. App.), 35 
S. W., 406; Insurance Co. vs. Gerteson (Ky.), 51 S. W., 617; 
and other cases cited in the brief of respondent. A suit grow- 
ing out of this loss on another policy covering this property, in 
which a like clause as to a watchman was contained, came be- 
fore the Supreme Court of Michigan; and that court, in an 
able opinion by Moore, J., entered into an elaborate review of 
the authorities, and reached the conclusion that the insured 
had complied with its part of the agreement when it did every- 
thing that a prudent business man under like circumstances 
would have done, aiming in good faith to comply with the 
terms of the contract. The court in that case quote from a 
Massachusetts case (King Brick Mfg. Co. vs. Royal Ins. Co., 164 
Mass., 291), in which, as to a similar clause in the policy, it was 
said: “The duty was then imposed upon the insured to use all 
reasonable care and to take all reasonable means to see that a 
constant watch was kept. This was done by making a rule to 
that effect, and in providing a watch. No negligence or fraud 
is implied to the assured. The loss was caused by the negli- 
gence of a servant, and this is a risk covered by the insurance. 
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That is the theory on which the learned circuit judge tried this 
cause, and we think it is the true theory.” 

2. The second point advanced by appellant is that the peti- 
tion does not, on its face, show that the claim had matured 
when the suit was commenced. The point is thus stated by 
the learned counsel in their brief: ‘ We are not now saying 
as a fact, aside from the averments of the petition, that the 
claim of the plaintiff was not mature when the suit was 
brought, but we are saying that the averments on the face of 
the petition do not show that the cause of action was then 
mature. We might ‘have demurred, of course, for this cause; 
but because it was a substantive, and not merely a formal, de- 
fect, we preferred to wait until other means of defeating an im- 
proper claim were exhausted, and then, if necessary, move in 
arrest when the defect might be availed of to some advan- 
tage.” The contract gave the insurance company sixty days 
after proof of loss in which to make payment, and the petition 
did not state that proof of loss was furnished the company 
sixty days before suit was begun. It does not appear from the 
pleadings—either petition, answer, or reply—that defendant 
was entitled to sixty days after proof of loss in which to make 
payment. That is a fact which comes out only in the evidence. 
A motion in arrest of judgment reaches only a defect in the 
record proper. Such defect must appear on the face of the 
record. If it does not so appear, evidence of a fact dehors the 
record cannot support the motion. For aught that appears on 
the face of this record, the plaintiff’s cause of action had ma- 
tured when the suit was begun. The petition avers that the 
plaintiff had performed all the conditions of the contract on 
his part, and had become entitled to recover the entire loss 
under the policy. That was a sufficient averment under our 
statute (section 634, Rev. St., 1899). The proof of loss was in 
evidence, and the fact appeared that it was furnished more 
than sixty days before the suit was begun. Appellant con- 
cedes in its brief that the fact is that the suit was begun after 
the sixty days’ grace had expired. If there was error in over- 
ruling the motion in arrest, we could not, under the conceded 
fact in the case, reverse the judgment on that account, in the 
face of the statute (section 865, Rev. St., 1899), because it is 
not an error materially affecting the merits of the action. 

We find no error in the record, and the judgment is affirmed. 


All coneur. 
VoL. XXXII.—23. 
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SUPREME COURT OF MINNESOTA. 


OTTE 
v8. 


HARTFORD LIFE INS. CO.* 


When a foreign life insurance company has a general manager for this 
State, with authority to appoint canvassers to be paid by the man- 
ager, such canvasser, while engaged in taking applications on blanks 
furnished by the company, is the agent of the insurer, and his acts 
within his apparent authority are binding upon it. 


Where such an application is made out by the solicitor, and the insured 
truthfully states the real facts, but the agent writes down his an- 
swers incorrectly, and the insured signs the application without 
knowledge of the fraud, in reliance upon the good faith of the agent, 
the insurer is not relieved from the liability contract in the policy 
issued thereon, even though there is a provision in the application 
attached thereto that the statements of the insured therein shall be 
considered as warranties. 


In such case the acceptance of the policy, with the application attached, 
does not require the insured to institute an investigation into its 
provisions, or the conditions upon which it was issued, to ascertain 
whether the agent has acted in good faith, since, under such circum- 
stances, the insured may rely upon the presumption that he has 
been honestly dealt with by the insurer. 


Appeal from District Court, Dakota County. Action by 
Katherine Otte against the Hartford Life Insurance Company. 
Judgment for plaintiff, and from an order denying a motion 
for a new trial, defendant appeals. 


Tryon & Boots, for Appellant. 
Ernest Orre and Witt Hopeson, for Respondent. 


Love y, J. 

Action on a life insurance policy issued to William Otte, 
since deceased. His widow is the beneficiary. The cause was 
tried to the court and a jury. There was a verdict for plaintiff. 
A motion for judgment, or a new trial in the alternative, was 
overruled. From this order, defendant appeals. 

The insured was a farmer living near Randolph, in this 
State. One E. L. Hills was acting as a canvasser for defend- 
ant. Late in November, 1900, he went to the home of Otte, 
and requested him to apply to defendant for a policy on his 
life. As a result of Hills’ solicitations, he was authorized to 


* Decision. rendered, Jan. 30, 1903. : Byllabus by the Court. 
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make out Otte’s application for a policy in defendant’s com- 
pany for $1,500. The application contained questions relative 
to Otte’s health. The answers were written therein by Hills. 
It was signed by Otte, and forwarded by Hills to the general 
manager of the company for Minnesota, located at Minne- 
apolis, who then sent it to the general office, at Hartford. In 
due time the risk was accepted, and a policy issued, which was 
delivered to the insured, who paid the premium. In the appli- 
cation were the following questions and answers :— 

Q. Are you now in sound physical and mental health, so 
far as you know? A. Yes. Q. How much time have you 
lost by sickness during the past three years, for which you 
were attended by or consulted a physician? A. None. Q. 
When did you last consult a physician? A. Never. Q. For 
what disease? How long were you sick? Fully recovered? 
A. None. Q. What are the names and addresses of every 
physician consulted in the last three years? A. None. Q. 
Have you ever had any of the following diseases? If so, 
give the dates and full particulars. If not, answer “ No:” 
Asthma, difficulty in breathing, pleurisy, pneumonia, con- 
sumption, chronic or persistent cough, spitting of blood, or 
any lung disease? A. No. Q. Diseases of the liver, kidney, 
bladder, enlargement of the prostate gland, renal or hepatic 
colic from stone or gravel? A. No. 

There was attached to the application a certificate for the 
physician of the company, Dr. Woodward, of Cannon Falls, 
who was required to examine the applicant and certify to his 
state of health; but Hills, who was a physician, inserted the 
answers therein, and carried it to Dr. Woodward, who, at his 
request, approved and signed the same, relying upon the state- 
ments of Hills, instead of an examination by himself; as re- 
quired by the regulations of the company, which regulation 
was not known to Otte. The legal relation of Hills to the in- 
surer and insured is an important subject of contention in 
determining the liability of defendant. The facts, however, 
are not in dispute. Previous to the application, defendant had 
appointed Samuel Johnson its general manager for Minnesota, 
to reside in Minneapolis. The manager was authorized to take 
applications for life insurance, and forward the same to the 
home office, in Hartford, for approval. He was not, however, 
the only person soliciting insurance for defendant in his terri- 
tory, for he was authorized by the company to appoint solicit- 
ors to canvass for applications, under terms of compensation 
to be paid by him. Under this authority, Johnson appointed 
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Hills to solicit insurance for defendant, and furnished him 
with blank applications of defendant for that purpose. Hills 
entered upon and continued in such employment for over two 
months, with the approval of the general officers of the com- 
pany, and it was during this time that Otte was insured. On 
the application the name of Hills appeared as a witness, which 
was recognized by defendant’s secretary at the home office as 
evidence of the fact that he was a solicitor acting under au- 
thority derived from Johnson. Hills’ name as agent was in- 
dorsed on the back of the policy, though it may have been 
placed there by the manager or by Hills himself. While it is 
conceded that insured had consulted several physicians within 
three years previous to the application, and was informed by 
each of them that he was afflicted with diabetes,—a dangerous 
malady, affecting his health and insurable capacity,—there 
was evidence, whose weight was for the jury, tending to show 
that the insured, at the time Hills was making out the appli- 
cation, was informed of this material fact. In reply the soli- 
citor continued to persuade Otte to make the application, and 
substantially told him that he was a good risk, and that dia- 
betes would not prevent him from obtaining insurance. The 
evidence is such in respect to the questions and answers 
quoted that the jury were justified in finding that none of 
them, as to his previous information from the physicians he 
had consulted, were misrepresented, or that he knew he was 
suffering from a dangerous disease that would interfere with 
his obtaining a policy. In these respects the insured relied 
wholly upon the agent, and signed the application without 
reading it or with knowledge of its contents, believing that the 
true facts conveyed to the solicitor were either set forth there- 
in, or were not required to be stated. Five months after the 
delivery of the policy to the insured, he died; and the evidence 
is such as to leave no doubt that at the time the application 
was made, and the policy written, he was afflicted with dia- 
betes, which disease was the efficient cause of his death. 

It is strenuously insisted for defendant that Hills, in writ- 
ing the application, was not the agent of the company, but 
merely an insurance broker, and that, in the legal sense in 
which this term is understood, he was the agent of the in- 
sured, as in Gude vs. Insurance Co. (53 Minn., 220); hence that 
his acts could not bind the defendant. But upon the facts as 
above summarized, we are of the opinion that it was within 
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the authority of Hills to take applications, and to do that 
which is usual and customary among insurance solicitors re- 
ceiving their authority directly from the company they repre- 
sent. The defendant could not transfer its authority to receive 
applications to a general manager, with power to appoint so- 
licitors, and thereby absolve itself from the necessary conse- 
quence which follows, or from the acts of the latter within his 
apparent authority. The general agent at Minneapolis, having 
the power to appoint Hills to canvass, he might, according to 
the usual custom among those engaged in the business of can- 
vassing for insurance, write out the application and the an- 
swers to questions put to the applicant; and, though his ap- 
pointment did not come directly from the company, this could 
make no difference, since it did come from the defendant 
through 'the delegated authority conferred upon the Minnesota 
manager to appoint the subagent who was clothed with the 
necessary ‘and essential power to do that in taking the applica- 
tion which the manager might have done had the latter been 
present and written the application himself: Swain vs. Insur- 
ance Co., 37 Minn., 390, 34 N. W., 738. 

And this brings us to the question whether the incorrect and 
untruthful statements made by the solicitor, Hills, bound the 
company. We have already held that agents of an insurance 
company, authorized to procure applications for insurance, 
and forward them for acceptance, must be deemed the agents 
of the insurer in all that they do in preparing the application, 
or in any representations they may make in the material state- 
ments therein contained: Kausal vs. Insurance Co., 31 Minn., 
17; Wilson vs. Insurance Co., 36 Minn., 112; Whitney vs. As- 
sociation, 57 Minn., 472. The admission of verbal testimony to 
show that the application was filled in by the solicitor, and 
that the relevant and material facts affecting the risk in this 
case were correctly stated, but, without the knowledge or any 
fraud of the insured, misstated in the application, was rele- 
vant and proper, and cannot be attributed to the insured, un- 
der the rule adopted in Kausal vs. Insurance Co., supra, where 
the reasons for this rule are fully discussed, and the general 
doctrine above announced applied. There is a conflict upon 
this question in the courts of this country, but we are not now 
inclined to depart from the rule we have already adopted, 
which we regard as salutary and wholesome, since we are sat- 
isfied with the reasons given in the above-cited cases. We 
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think the weight of authority approves our views in this re- 
spect. 

The policy, when received by the insured, had, attached to it 
a copy of the application; and it is insisted that, with a provi- 
sion therein to the effect that the answers to all questions 
shall be taken as warranties, the retention of the application 
by the insured bars recovery. We do not deem it necessary to 
go further in dealing with this claim than to say that, since 
the insured is to be treated as having dealt directly with the 
company when he signed the application, the insurer took it 
upon itself to make out the application and to answer the 
questions truthfully; and hence it cannot transfer the results 
of its own misconduct to the innocent victim of its deception, 
who parted with his money in the belief, induced by defendant, 
that he was obtaining indemnity; nor can we hold that the in- 
sured was bound to suspect a dishonest purpose on the part of 
the insurer contrary to the dictates of good faith, and all rules 
of legal presumption, and hence required to institute an in- 
spection of the policy upon its receipt to ascertain if he had 
been deceived. We have therefore reached the conclusion 
that, in construing the effect of the provisions referred to, the 
warranties of the insured must be treated as having been 
waived: Renier vs. Insurance Co., 74 Wis., 89; Garrett vs. 
Plow Co., 70 Iowa, 697. 

In the instructions to the jury, the court said that, if Otte 
died of consumption not produced by diabetes, then*diabetes 
had nothing to do with his death. It is urged that this 
instruction was prejudicial, inasmuch as one of the proofs 
of death indicated that deceased died of tuberculosis 
(consumption). It was clear from the evidence that 
at the time of the application the insured did not have 
consumption or any disease of the lungs, and with ref- 
erence to this testimony the court further said, among 
other things, that if consumption was the sole cause of 
the death of the insured, and it was not produced or caused by 
diabetes, then the verdict would be for the plaintiff, unless the 
jury found that Otte informed the agent of the company that 
he had diabetes, notwithstanding that disease might have run 
inte consumption or caused consumption, but that if death was 
caused by diabetes, and the agent of the company was not in- 
formed by Otte that he had diabetes, then the plaintiff could 
not recover. We think a fair and reasonable construction of 
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the charge in these respects does not go further than that, if 
insured’s death resulted from causes that were falsely repre- 
sented to the defendant, plaintiff could not recover, but that if 
his death resulted from diabetes, and this information was 
given to the defendant by the insured, there might be a recov- 
ery if the latter correctly stated the facts to the solicitor, 
which is in accordance with the legal rights of the parties, as 
we have already held. Order affirmed. 


SUPREME COURT OF IOWA. 


VORSE 
v8. 


JERSEY PLATE GLASS INS. CO.* 


The policy, insuring plate glass against accident, provided that it should 
not be liable for damage in consequence of a fire, or caused by blow- 
ing up of buildings. 

Held, That damage from an explosion of gas in a room, generated from 
gasoline being used for cleaning clothes and ignited by a match or 
light, was not caused by a blowing up of the building, nor by fire 
within the policy. 


Appeal from District Court, Polk County. Action at law 
upon a policy of insurance. Trial to the court, without a jury. 
Judgment for plaintiff, and defendant appeals. 


MoVey, McVey & Granam, for Appellant. 
Epwarp Davis and C. C. & C. L. Nourse, for Appellee. 


Deemer, J. 

The action is on a policy insuring plaintiff against loss or 

damage by breakage, through accident, of certain plate glass 

in a building owned by her in the city of Des Moines. The 
policy contained these, among other, stipulations :— 

This company is not liable to make good any losses or 

damage which may happen by or in consequence of any fire, 

* * * and is not liable for any losses or damage to glass 

caused by the blowing up of buildings. 
During the life of the policy the insured property was broken 
and destroyed, and the cause thereof, according to the agreed 
* Decision rendered, Feb. 10, 1903. 
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statement of facts on which the case was tried, was as follows: 
“Third. That the cause of said breakage and destruction in 
said west storeroom was the explosion of gas generating from 
gasoline being used in the rear of said room for the purpose of 
cleaning clothes, which gas was ignited by a match or light in 
the room, and said explosion was not caused willfully or by 
intention on the part of this plaintiff or her tenant; that the 
said breakage and destruction of the glass and explosion in 
said west room occurred prior to the fire in said building. 
Fourth. That on the same day other plate glass in the said 
building was broken and destroyed as set out in count 2 of 
plaintiff’s petition, as amended and substituted; that said 
glass was broken by firemen intentionally, and in order to gain 
access to the building for the purpose of extinguishing a fire 
which was then burning in the said storeroom; that the doors 
were fastened, and it was necessary to break in the front of 
the building for the purpose of gaining admission to put out 
the fire.” During the trial the plaintiff withdrew the second 
count of her petition; hence we have nothing to consider but 
the statements above made as to how the damage occurred. 

Defendant contends that the damage was caused by the 
“blowing up” of the building. These words should be given 
their ordinary signification, in arriving at the intent of the 
parties; and we think, when defined in this light, and applied 
to the agreed facts which we have quoted, that it does not suf- 
ficiently appear that the building was blown up. Ordinarily 
the term means to scatter or destroy by an explosion of some 
kind. When we speak of a building as having been blown up, 
we ordinarily intend to convey the notion that its constituent 
parts have been scattered, and the integrity of the structure 
destroyed. This is evidently what is meant by the terms em- 
ployed in the policy now before us. In any event, the policy, 
if susceptible of two constructions, should be given that one 
which is most favorable to the insured: Collins vs. Ins. Co., 
95 Iowa, 540; Goodwin vs. Ass’n, 97 Iowa, 226. With this rule 
in mind, we have no difficulty in arriving at the conclusion 
that the breakage was not due to the blowing up of the build- 
ing. See, as supporting these conclusions, Breuner vs. Ins. Co., 
51 Cal., 101. 

The next contention made by defendant is much more diffi- 
cult of satisfactory solution. It is argued that the damage to 
the glass happened by, or was in consequence of, fire. The real 
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point made is that the explosion was due to, or was in conse- 
quence of, fire, if not fire itself. The term “ explosion ” has ne 
fixed and definite meaning either in ordinary speech or in law. 
It may be described, in a general way, as sudden and rapid 
combustion, causing violent expansion of the air, and accom- 
panied by a report. It may and does vary in degrees of in- 
tensity and in the vehemence of the report, and it is not always 
due to the presence of fire. Indeed, it may result from decom- 
position or chemical action. In the case before us, it was un- 
doubtedly caused by fire, or, as stated in the agreed statement 
of facts, “ by a match or light in the room,” which transformed 
the gasoline gas into heat, which was propagated from one 
particle of air to another, and finally against the glass, the 
shock of which caused the breakage complained of. The stipu- 
lation says that the breakage and explosion occurred prior to 
the fire in the building, which, we assume, means that the glass 
was broken before any part of the structure, or of the goods 
stored therein, were ignited, for it is clear that there must 
have been a match or light in the room which caused the ex- 
plosion. Did the breakage, then, happen by, or was it in conse- 
quence of, any fire? The question is a nice one, and by no 
means free from doubt; but we are inclined to the view that 
the loss here did not happen by, nor was, in consequence of, 
any fire, as those terms are used in the policy in suit. Of 
course, but for the lighted match, or other light in the room, 
the explosion would not have happened, and the explosion it- 
self was due to rapid combustion. But in ordinary parlance 
the damage was due to the explosion, or to the concussion pro- 
duced thereby, or, as said in the agreed statement of facts, the 
explosion and breaking occurred prior to the fire in the build- 
ing. The lighted match, or other light in the building, was not 
contemplated by the parties as the fire which was excepted by 
the terms of the policy. It was not a destructive fire, against 
the immediate effects of which the condition in the policy was 
intended as a protection. It was, it is true, the possible means 
of putting the destructive force in motion, but was not the ex- 
cepted peril. Had there been no fire after the explosion, it 
seems to us it could not fairly be claimed that the damage 
done the glass was due to, or in consequence of, any fire. The 
immediate cause of the breakage was concussion produced by 
the ignition of gas, it is true; but that such an effect was due 
to or in consequence of fire, as that term is ordinarily used, or 
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as the parties intended it in this case, is hardly supposable. 
In Wood on Insurance (vol. 1, 2d Ed., p. 245) it is said: 
“ Where, however, the explosion is caused by fire, the damage 
must ‘be traceable directly to the fire, as the proximate cause, 
and not merely as the result of the explosion. The fire must 
be shown to be the causa proxima, and not the causa remota. 
If the injury is entirely due to concussion, the fact that it was 
caused by fire does not make the fire the proximate cause, but 
the cause of the cause, and consequently the causa remota, in- 
stead of the causa proxima. ‘ It were infinite for the law,’ says 
Lord Bacon, ‘ to consider the causes of the causes, and their 
impulsion one of another. Therefore it contenteth itself with 
the immediate cause, and judgeth of acts by that, without 
looking to any further degree.’ If it were not so, said Byles, 
J., and a ship was in the neighborhood of Atna or Vesuvius, 
and was violently shaken by an eruption, that would be dam- 
age by fire; or if a gun were fired off, loaded with small shot, 
among crockery, that would be damage by fire; or it might be 
said that, if the heat of the sun was too great, that would be 
damage by fire.” Policies of insurance should not have a tech- 
nical construction for the purpose of defeating the insured. 
He has nothing to do with the wording of the policy, and must 
accept it as tendered. Hence the rule of construction hitherto 
quoted. Indeed, we think language such as that on which de- 
fendant relies should be given its ordinary and common sig- 
nification, and not its scientific and technical meaning. The 
insured went to the company for a policy of insurance on the 
plate glass in her building, and received a policy providing in- 
demnity for breakage not caused by, nor in consequence of, 
any fire. She had the right to assume that the policy covered 
damage by an explosion, such as the one in question, and was 
not called upon to go to some scientist for a technical defini- 
tion of fire. After all, the question is, what would an ordinary 
man understand from the use of the term? Would such a per- 
son, having no technical information on the subject, under- 
stand that a gasoline explosion, caused by a lighted match, 
was a fire, in the absence of proof that something aside from 
the gas was ignited? We think not. At any rate, the trial 
judge was authorized to find the negative of this proposition. 
We cannot too strongly emphasize the thought that the match 
or other light referred to in the agreed statement of facts was 
not a fire. within the meaning of the condition of the policy 
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now under consideration. See United Life Co. vs. Foote, 22 
Ohio St., 340; Transat]. Ass’n vs. Dorsey, 56 Md., 70.; Briggs 
vs. Ins. Co., 53 N. Y., 446. If, then, the lighted match, or other 
fire which caused the explosion, was not a fire, within the con- 
dition of the policy, and there was no ignition of the building, 
or of the goods stored therein, which caused the breakage, but 
all damage was doue before the fire was started, as stated in 
the agreed statement of facts, then it is clear that plaintiff 
had a right to recover, and that the District Court was correct 
in its holding. The parties themselves have distinguished the 
explosion from the fire in their agreed statements of facts, 
from which we have quoted. Giving the language used in the 
policy its ordinary signification, and applying it to the agreed 
statement of facts, we think the damage did not happen by, 
nor in consequence of, any fire. See, as further supporting our 
conclusions, Everett vs. London Assurance Co., 19 C. B. (N. 8.), 
126; Mitchell vs. Ins. Co., 22 Sup. Ct., 42; Kenniston vs. Ins. 
Co., 14 N. H., 341; Dows vs. Ins. Co., 127 Mass., 346; Millaudon 
vs. Ins. Co., 4 La. Ann., 15; Transatl. Co. vs. Dorsey, 56 Md., 
79; Louisville Underwriters vs. Durland (Ind.), 24 N. E., 221; 
Boatman vs. Ins. Co., 23 Ohio St., 85; Commercial Co. vs. Rob- 
inson, 64 IIl., 265; Caballero vs. Ins. Co., 15 La. Ann., 217. 

We must take notice, it is said in argument, of the fact that 
the condition in the policy in suit exempting the company from 
liability for fire was for the purpose of avoiding double insur- 
ance, and that, if the property was destroyed by fire, it was 
covered by the fire policy on the building, of which the plate 
glass was a part. Conceding the rule, the conclusion by no 
means follows. If we are to consider these matters, we are 
also justified in assuming that the fire policy, if there was one, 
on the property, contained the usual stipulation exempting the 
company from liability for losses occasioned by explosions. 
It is well known that policies of insurance usually contain 
such exceptions. See standard forms in the States of Michigan, 
Minnesota, New Jersey, North Dakota, Pennsylvania, Wiscon- 
sin, Massachusetts, and New Hampshire, as set forth in the 
appendix to Clement, Fire Insurance Digest; also at page 8 
of table of contents. With such an exception in a fire policy, 
it is manifest that it would not cover such a loss as happened 
in this case. 

Keeping in mind the fact that the language of a policy of in- 
surance is to be given its ordinary and popular signification, 
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rather than its technical meaning, and that, when capable of 
two constructions, it is to be given that which is most favora- 
ble to the insured, we reach the satisfactory conclusion that, 
under the agreed statement of facts in this case, the defendant 
is liable for the breakage. The judgment is therefore affirmed. 


oo 


SUPREME COURT OF MISSISSIPPI. 


MISSISSIPPI HOME INS. CO. 
v8. 


DOBBINS.* 


The loss was on a policy stipulating for cancellation and return of un- 
earned premium, on the election of either party, after running about 
a month. Two days after notifying the agent of the loss the insured 
paid the premium for three years, and a few hours later notified him 
of other insurance. The agent shortly after informed him that this 
forfeited the policy, but that he wouid report to the company, and 
furnished him blanks for making proofs of loss. The agent had au- 
thority to cancel the policy, but failed to do so, and made no tender 
of the unearned premium. 


Held, That forfeiture on account of other insurance was waived. 


Appeal from Circuit Court, Perry County. Action by W. H. 
Dobbins against the Mississippi Home Insurance Company. 
From a judgment in favor of plaintiff, defendant appeals. 


Dasyey & McCane, for Appellant. 
Exuis & Suturvan, for Appellee. 
Waitriztp, C. J. 

The facts in this case are as follows: The fire occurred on 
the 23d of October. Dobbins notified the agent, Montague, on 
the 24th. The agent was paid the premium some time in the 
forenoon of October 25th, without knowledge at that time of 
the additional insurance; but six hours thereafter, on the 
same day, when there had been no change whatever in the con- 
dition of the parties, he was fully informed of the additional 
insurance. The insurance agent and Dobbins lived in the same 
town, within a few minutes’ easy communication. After full 
knowledge on the 25th of the other insurance, the agent had 
another conversation with Dobbins, in which ‘he told him that 
the policy had been forfeited on account of the additional in- 
Mia —-_ 
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surance, but that he would report the matter to the company; 
and, more than that, when Dobbins came to him to get blank 
proofs to make proofs of loss, he furnished them. He fur- 
nished them, of course, for proofs to be made. There would 
have been no sense in the act, otherwise. Furthermore, he 
testifies himself that he had power to cancel the policy, and 
was under no necessity to send it to the company for cancella- 
tion. The policy had been in force about one month. The in- 
sured had paid the full premium for three years. The policy 
provided :— 

Sec. 8. This insurance may be terminated at any time at 
the request of the insured, in which case this company shall 
return the customary short rates for the time the policy has 
been in force. It may also be terminated at any time, at the 
option of the company, giving written or verbal notice to 
that effect, and refunding or tendering a ratable proportion 
of the premium for the unexpired term of this policy. 


No part of the unearned portion of the premium was re- 
turned, or offered to be returned. 

We have been thus full in the statement of the facts to show 
the inapplicability of the argument made by the learned ‘coun- 
sel for appellant, which proceeds upon the assumption that the 
case presents nothing more than a mere retention of the pre- 
mium by the company, which did not, at the very instant the 
premium was paid, have knowledge of the other insurance. 
The facts show very much more than that. It seems to us ex- 
tremely difficult to discover any difference, in principle, be- 
tween a case where the agent knew at the time of the other in- 
surance and one in which he knew just six ‘hours later, in the 
same day, in the same town, within a few minutes’ reach of the 
insured, and with no change whatever in the six hours’ interim 
in the condition of the parties. A case precisely in point is that 
of Kingston Fire & Lightning Co. vs. Olmstead, 68 Ill. Aipp., 113. 
The court say: “The fire occurred on the 13th of July, 1893. In 
appellant company, losses are paid by assessments on policy- 
holders. On the 24th of July an assessment was levied to meet 
this loss. On the 4th of August appellee paid the amount of 
her assessment—$10. About the same time appellant’s presi- 
dent was notified of the existence of the mortgage, and on the 
24th of August a bill was filed to foreclose it, to which appel- 
lant was made a party defendant. The evidence was not clear 
that the president was notified of the mortgage before appel- 
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lee’s $10 were received, but it is clear that he was served with 
summons in the foreclosure suit within a few days thereafter. 
It had full notice of the existence of the mortgage within a 
month after an assessment to pay the loss had been ordered, 
and yet it did not elect to declare the policy void because of the 
misrepresentation until the 2d of January, 1894; retaining in 
the meantime the money which by assessment had been raised 
to pay the loss, including the $10 paid by appellee.” The agent 
here knew, not “ a few days after,” but six hours later, on the 
same day. But this is not all. This agent had full power to 
cancel the policy without sending it to the company, and yet 
he not only did not cancel it, but he actually furnished the in- 
sured blanks upon which to make his proof of loss, leading him 
to suppose no forfeiture would be claimed. More than that, 
the policy contained the clause 8 we have specified. Mr. Joyce 
(vol. 3 of his work on Insurance, § 2486) says: “If the policy 
provides that it shall be void, in case of other insurance upon 
the property, unless notice has been given, and the company’s 
consent indorsed on the policy, the company cannot, in case of 
its refusal to indorse consent, be compelled to return the pre- 
mium for the remainder of the term which the policy would 
have had to run, unless the policy provides that the insured 
may cancel upon returning the premium for the unexpired 
term. In such case the insurer must either cancel the policy 
and return the premium, or else the policy will continue in full 
force and effect.” Now, the last clause of this section would 
make the company liable on this clause 8, independent of any 
other consideration. In 9 Am. St. Rep., 237, in a note to 
Wheaton vs. N. B., etc., Ins. Co., Mr. Freeman says: “If the 
insurer has notice of a forfeiture, the effect of which is to re- 
lieve him from liability for a loss which has occurred, and in- 
tends to rely upon such forfeiture, it is his duty to not encour- 
age a delusive hope on the part of the assured that payment 
will be made on the making of due proofs of loss, or complying 
with some other condition suggested by the insurer. He should 
promptly say to the assured, ‘Our contract of insurance had 
ceased to exist before you suffered any loss, and it is idle for 
you to proceed upon any other assumption. If, on the other 
hand, the insurer occasions or encourages the insured to incur 
the expense and trouble of making proper proofs of loss, he 
will, notwithstanding what is said in the principal case, gen- 
erally be ‘held to be estopped from afterward proving a known, 
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pre-existing cause of forfeiture: Niagara Fire Ins. Co. vs. Mil- 
ler, 120 Pa., 504; 18 Ins. Law J., 359; Carpenter vs. Conti- 
nental Ins. Co., 61 Mich., 635; Oshkosh Gaslight Co. vs. Ger- 
mania Fire Ins. Co., 71 Wis., 454.” In Wood on Fire Insurance .- 
(p. 838) the author says: “In all cases when the insurer, at the 
time when the policy is issued, knew of other insurance, and 
there is no agreement for its cancellation or nonrenewal, or 
when notice is given that other insurance has been obtained, 
it is bound either to indorse consent upon the policy or cancel 
it, or, failing to do either, it will be treated as having assented 
thereto.” See, also, Phoenix Ins. Co. vs. Tomlinson (125 Ind., 
84), and Schreiber vs. German American Hail Ins. Co. (48 
Minn., 368), where the court say: “The condition we have 
stated did not make the policies absolutely void. They were 
void at the election of the defendant, which might waive the 
breach of the condition. If it chose to waive it, the insured 
could not avoid the premium notes by reason of the breach. 
In a case similar to this, the court, in Huntley vs. Perry (38 
Barb., 569, an action upon a premium note), said that the in- 
sured shall not be permitted to set up his own misrepresenta- 
tion as a defense when the company are asserting the validity 
of the policy, and seeking to enforce the consideration he 
agreed to pay for it. But if the defendant, under the condi- 
tion, elected to avoid the policy, it must avoid it in toto, and 
from the beginning. It could not affirm it for a part of the 
time, or for one purpose, and avoid it for the remainder of the 
time, or for another purpose. If avoided, the consideration for 
the premium notes would fail. Where there is a stipulation in 
the policy that, in case it is void as an insurance for violation 
of such condition, the insurer may retain the paid-up premium, 
it may be the insurer can so retain it notwithstanding he elects 
to avoid the policy. But he cannot avoid it and enforce the 
promise by the insured in consideration of the insurance. A 
stipulation that, in case the policy shall become void as an in- 
surance from the time of the happening of a particular event, 
the whole premium paid or unpaid for the entire term shall be 
deemed earned, gives the insurer the right to collect the un- 
paid premium, for the benefit of insurance which the insured 
has to the time of the specified event is a sufficient considera- 
tion for the promise to pay the premium. ‘There is no consid- 
eration for such promise where the insured gets no benefit of 
insurance. To make any act of the insurer a waiver of a breach 
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of a condition for which he may elect to treat the policy as 
void, it must be with notice of the breach. A's it does not ap- 
pear that this defendant had notice of the breach alleged when 
it enforced payment of the premium notes, that did not con- 
stitute a waiver. But the action to enforce the notes could 
proceed only on the theory 'that the policy was valid. It was 
a solemn assertion of its validity. And having by that means 
compelled the insured to perform the contract on his part, it 
certainly seems unjust that it should retain what it thus com- 
pelled the insured to pay, and be permitted to escape the ob- 
ligation of the contract on its part. After it learned that it 
might elect to avoid the policy, honesty required that, before 
so electing, it should restore the money, payment of which was 
thus exacted. The retention of that money was—in morals, 
certainly—inconsistent with an intention to avoid the policy.” 
In Johnson vs. The Southern Mutual Life Ins. Co. (79 Ky., 406) 
the court say: “ The appellee, upon entering up the forfeiture 
it claims, and giving notice thereof to Johnson, did not offer to 
surrender his note, but retained it long after demand had been 
made by him for a new and paid-up policy, and alleges in its 
answer that ‘said note is owned and held by defendant.” It 
is to be observed that this policy contained no provision that 
no part of the insurance premium should be returned. It must 
be obvious that this case does not present the single question 
whether the mere unqualified retention of 'the premium by the 
company, not knowing at the very time of its reception of the 
other insurance, estops the company from setting up the for- 
feiture on that ground. This is a far different, and a far 
stronger, case, as the facts pointed out show. 

Accepting, therefore, the correctness of the finding of fact by 
the learned circuit judge; to wit, that the agent did not know 
at the very instant he received the premium ‘that there was 
other insurance, it follows, from the very acts and conduct of 
the agent, acting in those respects for the company, that the 
appellant is estopped to set up the forfeiture. Affirmed. 





1903.] Mississippi Fire Ass’n vs. Dobbins. 


SUPREME COURT OF MISSISSIPPI. 


MISSISSIPPI FIRE ASS’N 
v8. 
DOBBINS.* 


The policy provided that in case of cancellation by either party, or if it 
became void, the unearned premium should be returned upon its sur- 
render. 


Held, That where the company made no tender back of the entire pre- 
mium it could not claim a forfeiture on account of other insurance. 


Appeal from Circuit Court, Perry County. Action by W. H. 
Dobbins against the Mississippi Fire Association. From a 
judgment in favor of plaintiff, defendant appeals. Affirmed. 


The defense was that Dobbins, the assured, had taken out 
other insurance on the same property subsequent to taking 
out the policy sued on, without the knowledge or consent of 
the defendant company, and in violation of the terms of the 
contract of insurance, which rendered the policy sued on void. 
The case was tried before the court without a jury, both par- 
ties waiving a jury. The evidence for defendant was that the 
policy sued on was issued in July, 1901, and the premium paid 
to the company on September 1, 1901, by the local agents, and 
the fire occurred October 23, 1901, and plaintiff came into the 
office of the local agents October 24th (the next day after the 
fire) and notified them of the fire, when he (plaintiff) was told 
that the premium had not been paid by him, and the premium 
was then paid, and for the first time the agents found out that 
Dobbins had another policy on the same property; the agent 
testifying that he did not recollect whether it was before or 
after the premium was paid that Dobbins informed him of the 
existence of the other policy. The agent also testified that he 
then told Dobbins that the taking out of the other policy 
avoided the policy sued on, but that he would send in the re- 
port of it to the company. Plaintiff testified that he informed 
the local agents of the fire on the 24th of October, and then in- 
formed them of the other policy, and went back the next day 
and paid the premium, and got a receipt. The court rendered 
a judgment for plaintiff for the full amount of the policy. 


* Decision rendered, Feb. 16, 1903. 
VoL. XXXII.—24. 
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N. C. Hitz, for Appellant. 


Exuis & Suiivan, for Appellee. 
Wurrtetp, C. J. 


It is perfectly manifest that the judgment in this case is cor- 
rect, from the very terms of the contract as to cancellation. 
The policy is much broader than the one in the case of Missis- 
sippi Home Ins. Co. vs. Dobbins, this day decided (see p. 364, 
ante), and to the opinion in which case reference is made, in 
respect to the duty of the appellant to return the unearned 
premium. Here the policy not only requires the appellant to 
return the unearned part of the premium in case either party 
cancels, as either might, but expressly provides, “ If this policy 
shall be canceled, as hereinbefore provided, or become void, or 
cease, the premium having been actually paid, the unearned 
portion shall be returned on surrender of this policy, or last 
renewal; this company retaining the customary short rates, 
except that, when this policy is canceled by this company by 
giving notice, it shall retain only pro rata premium.” The ap- 
pellant, instead of conforming to the terms of the contract, 
says the policy is void, and yet holds onto all the premium. 
See authorities cited in Home Insurance Co. vs. Dobbins—spe- 
cially Joyce on Insurance, vol. 3, sec. 2486, and Schreiber vs. 
German American Hail Ins. Co., 43 Minn., 368. Affirmed. 





Lane vs. Raney. 


SUPREME COURT OF NORTH CAROLINA. 


v8. 
RANEY. * 


Where a subagent was authorized to solicit applications in a certain ter- 
ritory, subject to other agencies, he cannot claim from the State 
agent commissions already paid to another agent on an application 
forwarded by the latter, where the State agent had no knowledge of 
the claim at the time of payment. 


A rule of the State agent that where division of commissions is claimed 
there should be a joint request for payment does not affect the case 
where the plaintiff had no knowledge of the rule. 


Where the commission is 50 per cent of the premium received, and the 
application calls for a policy with a premium of less amount than 
the premium on the policy actually issued, and the latter could only 
be delivered by reducing the actual first payment to the former sum, 
the agent must first pay the company half of the premium named in 
the policy issued, and the balance is all that he is entitled to as com- 
mission. 


Appeal from Superior Court, Craven County. Action by S. 
H. Lane against R. B. Raney. From a judgment for plaintiff, 
defendant appeals. 


The judge charged the jury as follows :— 

“Lane was an agent of Raney to get insurance. Did Lane 
get this policy? If he did, he is entitled to the commissions, 
unless he has failed to observe some of the rules which Raney 
had for the conduct of ‘his business, which rules the plaintiff 
knew, or had reason to know. Did Raney have a rule that 
when there was a division of policy there should be a joint re- 
quest for pay, signed by both agents? Raney swears there 
was sucha rule. Lane swears he knew of no such rule. Raney 
says Lane knew the rule, because he had always signed such 
papers in the policies ‘he had taken out. The defendant urges 
that it had to have such a rule when two agents were working 
together on a division of commissions; that it could only then 
pay one his part, and the other his part; that the policy was 
written and controlled by Martin, who witnessed the applica- 
tion. Lane claims he induced the insurance; that he knew 
Guion, and Martin did not; that Guion and he were friends, 
Maia. === © 
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and on his sole account Guion insured. If the jury finds by the 
greater weight of the evidence that the plaintiff induced Guion 
to take out the policy, and Guion took out the policy and paid 
the company $175, then Lane can recover $43.75, unless Lane 
has failed to comply with the rule. As I ‘have said, you must 
first find that there was such a rule; that the joint agents, 
when the applications went in, were to sign a statement as to 
them. Having found the rule, then you will find whether Lane 
complied. If Raney had such a rule, and Lane knew it, then 
Lane cannot recover, if Raney has paid all the money to Mar- 
tin. If you believe the evidence in this case, then Raney has 
paid all of these commissions to Martin. If he paid them when 
he ought not to have done so, then Lane can recover; and 
whether he ought to have done this depends on whether he had 
a rule, and whether Lane knew it, or ‘had reasons to know it. 
If you answer the issue ‘ yes,’ you will say ‘ $43.75,’ and you can 
add interest thereto from the date Guion paid to the company. 
If you answer the issue ‘ No,’ you do not assess any amount.” 


Barrie & Morpecat, for Appellant. 
W. D. McIver, for Appellee. 


Dovatas, J. 

This is an action brought to recover commissions alleged to 
be due for obtaining a certain policy of insurance. There ap- 
pears but little contradiction in the testimony. The defend- 
ant, as State agent of the insurance company, employed the 
plaintiff as a local agent to solicit applications in the County 
of Craven, “subject to existing agencies and such others as 
may be established therein.” This contract does not pretend 
to give the plaintiff the exclusive right to solicit business in 
Craven County, and therefore we see no reason why the de- 
fendant could not send Martin or any other agent to solicit ap- 
plications in the same territory, either in conjunction with or 
independently of the plaintiff. If the application for insurance 
had been sent on by the plaintiff, or he had had exclusive con- 
trol of said territory, it would ‘have been the duty of the de- 
fendant to have settled with him for 'the commissions. But 
there was no such exclusive control, and the application was 
witnessed and forwarded by Martin without any notice to 
Raney, direct or indirect, that Lane had any connection with 
the application; nor was there anything to put Raney upon 
notice. To all appearances, the application was Martin’s 
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alone; and if Raney in good faith paid the full commissions to 
Martin, without any notice of Lane’s claim, he fulfilled his ob- 
ligations. We do not mean to say that such notice must have 
accompanied the application, but it must have been given 
actually or constructively before the commissions were paid to 
Martin. The trouble is, we can find no evidence in the record 
that Raney has ever paid the commissions to any one. The 
case seems to have been tried upon the theory that he had paid 
them to Martin, or allowed them on settlement, before he had 
any notice of Lane’s claim; but no one has so testified, as far 
as appears from the record. 

The defendant asked the following instruction, exclusive of 
the words in parentheses which were added by the court; to 
wit: “If the jury should believe that Raney made full settle- 
ment of the commissions on the Guion policy with Martin be- 
fore Lane notified Raney that he was claiming any part of the 
commissions of same, or made any demand therefor (and the 
rule was in existence, and Lane knew of the rule, or ought to 
have known of it from his business dealings), that the plaintiff 
would not be entitled to recover.” This prayer might have 
been refused on the ground that there was no evidence to sus- 
tain it, but, as given, there was error. Under the circum- 
stances of this case, Raney was entitled to notice, irrespective 
of any private rule he may have made, and therefore his lia- 
bility should not have been made to depend upon Lane’s knowl- 
edge of a rule that was immaterial. If there had been any evi- 
dence of payment to Martin, then the instructions should have 
been substantially given as requested by the defendant. 

There are other exceptions by the defendant as to the effect 
of the defendant’s private rules, which have no merit what- 
ever,—as the following, for instance: “The judge erred first 
in charging that Lane must have knowledge of the rule, to be 
bound by it. He should have charged, if Raney had such rule, 
then Lane cannot recover.” In this respect ‘his honor’s charge 
was entirely proper. 

The last exception, we think, must be sustained, upon the 
testimony in this case. It is thus stated in the record: ‘“ The 
judge erred also in the charge when he states if Guion took out 
the policy, and paid the company $175, then Lane can recover 
$43.75, unless, etc. The error here is in charging the amount 
that Lane is entitled to recover, if anything. According to 
the contract, Lane could not be entitled to more than 50 per 
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cent of the first premium. From the evidence, Guion had made 
application for a twenty-payment life, whose annual premium 
was $175. The company issued a twenty-year endowment, 
whose annual premium was $253.80. The agent must settle 
with the company by paying 50 per cent of the first annual pre- 
mium to the company for the policy. This policy, from the evi- 
dence, could not be delivered to Guion, except upon the reduc- 
tion of the first annual premium from $253.80 to $175. The 
agent’s settlement with the company must have been by pay- 
ing over to the company $126.90 upon the endowment policy, 
which being deducted from the $175, money actually received, 
would leave commissions of $48.10, of which, according to 
plaintiff's contention, he would not have ‘been entitled to but 
one-half of this, to wit; $24.05.”. If the evidence of Raney and 
Martin is to be believed, the commissions on Guion’s policy 
were only $48.10, only half of which would belong to the plain- 
tiff, if he were entitled to recover at all. New trial. 


SUPREME COURT OF LOUISIANA. 


GERMIER 
v8. 


SPRINGFIELD F. & M. INS. CO.* 


In the absence of any express declaration on the subject, whether a par- 
ticular representation or promise in a policy of insurance amounts to 
a warranty depends, it may be said, upon its materiality, as de- 
termined by the court in which the question is litigated. When, 
however, the conclusion is reached that such representation or prom- 
ise is intended as a warranty, the question of its materiality is 
eliminated, and the only concern of the court, in the absence of a 
statutory enactment to the contrary, is to determine whether the 
representation is true or false, or whether there has been a compli- 
- ance or noncompliance with the promise. 


The contracting parties are always at liberty to decide for themselves 
which of the representations and promises in a policy of insurance 
are intended as warranties, and which are not; and those which by 
the terms of the contract, they declare to be warranties, whether 
affirmative or promissory, must be accorded that character. 

In the instant case, both the materiality of the representation as to own- 
ership, and its character as a warranty, are specifically declared in 
the policy, which further provides “ that the entire policy ” shall be 
void if there be either concealment or misrepresentation on that sub- 
ject. Under these circumstances, the proposition that misrepresenta- 


*Dec'sion rendered, Jan. 5, 1903. Syllabus by the Court. 
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tion as to the ownership of a house does not vitiate the insurance 
on the contents of the house, both being covered by the same policy, 
is untenable. 
The burden rests on the assured to prove the value of the property with 
respect to which he seeks to be indemnified, and where the claim is 
for the loss of furniture, etc., in a dwelling house, the proof falls 
short if it only goes to the extent of showing the cost price of arti- 
cles which had been in use for an indefinite period. 


Appeal from Judicial District Court, parish of Iberia. Ac- 
tion by Elie Germier against the Springfield Fire & Marine 
Insurance Company. Judgment for plaintiff, and defendant 
appeals. Reversed. 


Statement of the case by Monnoz, J. 
Plaintiff sues to recover for a loss said to have been sus- 
tained during the life and within the terms of a policy of fire 
insurance issued to him by the defendant. The answer is a 
general denial, coupled with an admission as to the issuance 
of the policy, and an averment that the same is void by reason 
of misrepresentation on the part of the plaintiff as to the own- 
ership of the property. The facts, as disclosed by the evidence 
in the record, are as follows: In 1898 the plaintiff, who had 
recently arrived from France, purchased a few arpents of land 
near New Iberia, upon which were subsequently erected a 
dwelling house and a building which seems to be called a 
“barn,” and also an “ office.’ Upon February 11, 1899, he ap- 
pears to have sold this property to P. Le Brun for $500. He, 
however, remained in possession, though in what capacity does 
not appear. Upon October 22, 1900, he applied to defendant’s 
agent for insurance in his own name upon the buildings men- 
tioned, upon the furniture in the dwelling, upon his vehicles, 
and his hay, ete., in his barn and sheds. In his application he 
answers questions propounded by saying that he is the owner 
of the land, and that the property is mortgaged for $450; and 
the application concludes with the stipulation that the 
Foregoing [referring to the questions and answers] is a just, 
full, and true exposition of all the facts and circumstances 
in regard to the condition, value, and risk of the property to 
be insured, so far as the same are known to the applicant 
and are material to the risk; and said answers are consid- 
ered the basis on which insurance is to be effected, and the 
same is incorporated in, and considered as forming part and 
parcel of, the policy. 
Upon this application the policy issued, assuring the appli- 
cant to October 22, 1901, to the extent of (1) $500 on the dwell- 












376 Insurance Law Journal. [ April, 


ing; (2) $200 on the barn and sheds; (8) $1,800 on the furni- 
ture, etc., contained in the dwelling; (4) $50 on vehicles; and 
(5) $50 on hay, etc., in the barn and sheds. The policy contains 
the following, among other, provisions :— 


Special reference being had to assured’s application, on 
which this insurance is based, which is hereby made a war- 
ranty by the assured and part of this policy. * * * 

This entire policy shall be void if the assured has con- 
cealed or misrepresented, in writing or otherwise, any ma- 
terial fact or circumstance concerning this insurance, or the 
subject thereof, or if the interest of the insured in the prop- 
erty be not truly stated herein. * * 

Or if the interest of the insured be other than uncondi- 
tional and sole ownership, or if the subject of the insurance 
be a building on ground not owned by the insured in fee sim- 
ple. 


On May 13, 1901, there was attached to the policy by the 
agent who issued it a typewritten slip reading as follows :— 


Indorsement. Mr. Elie Germier. New Iberia, La. May 
13,1901. Any loss that may be ascertained and proven to be 
due the assured under the first and second items of this 
policy shall be payable to Pierre Le Brun, of New Iberia, La., 
as his interest may appear at the time of loss, and remain- 
der, if any, to assured. Attached to and forming part of the 
policy No. 1,062, Springfield F. & M. Ins. Co. of Springfield, 
Mass. [Signed] Geo. M. Robertson, Agent. 


The dwelling house and contents, save a few movables, were 
destroyed by fire on the night of June 12-13, 1901, and the 
plaintiff immediately gave notice of that fact, and furnished a 
list of the movables destroyed, with a valuation of the same. 


The defendant’s special agent, who was charged with the 
adjustment of the loss, about that time, however, discovered 
the condition of the title of the real estate, and wrote to the 
assured, in part, as follows :— 


Upon examination of the loss, I find that at the time of 
the issuance of the policy you represented that you owned 
the land on which the building stood, and that this was not 
the case. * * * Under these facts, and it appearing that 
prior to the issuance of the policy you had conveyed the land 
and house to Mr. Pierre Le Brun, and that you did not own 
the house, nor the land upon which it stood, at the time of 
the issuance of the policy, there is no liability. For these 
and other reasons, not necessary now to indicate, we respect- 
fully decline to pay the policy. 
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And thereupon the plaintiff brought this suit, declaring 
upon the policy as issued, claiming for the loss of the dwelling 
as well as of the furniture, and yet making no averments to 
negative the idea that the record does not speak the truth in 
saying that the land and buildings belonged to Le Brun. Upon 
the trial his counsel attempted to introduce his oral testimony 
for the apparent purpose of showing that there was some other 
and further understanding as to the title than appears upon 

‘the face of the papers, but the testimony was objected to and 
excluded. There was judgment for plaintiff in the sum of $1,- 
800, as the loss, covered by the policy, on the furniture, but re- 
jecting his demand in other respects, and the defendant has 
appealed. 


Cieae & Quintero and Watter J. Burge & Bro., for Appellant. 
Brovssarp, Dutany & Brovssarp, for Appellee. 


Monnroz, J. (after stating the case). 

In the absence of any express declaration on the subject, 
whether a particular representation or promise in a policy of 
insurance amounts to a warranty depends, it may be said, upon 
its materiality, as determined by the court in which the ques- 
tion is litigated. When, however, the conclusion is reached 
that such representation or promise is intended as a war- 
ranty, the question of its materiality is eliminated, and the 
only concern of the court, in the absence of a statutory enact- 
ment to the contrary, is to determine whether the representa- 
tion is true or false, or whether there has been a compliance or 
noncompliance with the promise. The contracting parties are 
always at liberty to decide for themselves which of the repre- 
sentations and promises are intended as warranties, and which 
are not; and those which by the terms of their contract they 
have declared to be warranties, whether affirmative or promis- 
sory, must be accorded that character. 

Whatever, therefore, may be said, in the absence from the 
contract of any stipulation on the subject, of the materiality 
and character of a representation as to the ownership of the 
property insured, if by the terms of the contract such repre- 
sentation is declared to be a warranty, it must be given that 
effect. In the instant case both the materiality of the repre- 
sentation as to ownership and its character as a warranty are 
specifically declared in the contract, which further provides 
that it (“ the entire policy ”’) shall be void if there be either con- 
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cealment or misrepresentation on that subject. The proposi- 
tion that, though the policy be void as to the house, it may be 
enforced as to the contents, is untenable, for such is not the 
contract between the parties; and the insurer, underwriting 
both the house and the contents by one contract, was entitled 
to know the interest of the insured in the whole: Adema vs. 
Insurance Co., 36 La. Ann., 660; Dumas vs. Insurance Co. (Ct. © 
App. D. C.), 40 L. R. A., 358. It is said by counsel for defend- 
ant, “ But even if the misrepresentation in this case would 
amount to a warranty, and its effect was to avoid the policy in 
toto, there has been a waiver by the company.” 

This refers to the fact that a short time before the fire the 
agent of the company attached to the policy the slip making 
the loss, if any, upon the building, payable to Le Brun. That 
change was, however, entirely consistent with the idea that 
Le Brun was the mortgagee, whereas, from all the evidence 
that we find in the record, he was the owner, of the real estate, 
though we do not find, as the counsel seem to think was the 
case, that defendant’s agent was aware of that fact; neither 
he, nor the party (Mr. Indest) at whose instance he transferred 
the insurance to Le Brun, having been examined; Le Brun, 
who was examined, having been asked no questions upon that 
subject; and the plaintiff himself testifying merely that In- 
dest took the policy to the agent, and brought it back with the 
slip attached. 

It has been held that an equitable title is sufficient to sup- 
port a warranty that the interest of the insured is the entire 
ownership of the property, and it may be that the transaction 
which appears to be a sale between the plaintiff and Le Brun 
was intended to operate as a mortgage to secure ‘a debt due by 
the former to the latter. If this be true, we are not prepared 
to say that the plaintiff may not recover, though we do not de- 
termine that question at this time. 

Upon the other hand, as the case was presented, we are not’ 
disposed to criticise the ruling of our Brother of the District 
Court in excluding testimony on that subject, especially as the 
counsel for the plaintiff seems to concede that it was correct. 
Beyond this, we are of opinion that the testimony of the plain- 
tiff, giving only the original cost price of movables, a large 
proportion of which had been in use for several years, falls 
somewhat short of establishing their value for the purposes of 
this case. 
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It is therefore ordered, adjudged, and decreed that the judg- 
ment appealed from bé annulled, avoided, and reversed, and 
that there now be judgment dismissing this suit as in case of 
nonsuit; the plaintiff to pay all costs. 


SUPREME COURT OF MINNESOTA. 


ALFORD 
v8. 


CONSOLIDATED FIRE & MARINE INS. CO. 


The phrase “ legal representatives ” is often used in statutes in a broad 
sense, so as to include all persons, natural or artificial, who by 
operation of law stand in the place of, and represent the interests of, 
another. It is in this broad sense that the phrase is used in the Min- 
nesota standard form for insurance policies. 


A receiver appointed by the court for an insolvent corporation is its 
“legal representative,” within the meaning of this phrase. 


Appeal from District Court, St. Louis County. Action by 
E. E. Alford, receiver of the 8. J. Thomas Lumber Company, 
against the Consolidated Fire & Marine Insurance Company. 
Judgment for plaintiff, and defendant appeals. 


Brown & Kerr and Victor Sterns, for Appellant. 
Atrorp & Hunt, for Respondent. 
Cotuins, J. 

Action upon an insurance policy, Minnesota standard form, 
issued by defendant, whereby and wherein it insured “S. J. 
Thomas Lumber Company and their legal representatives ” 
against loss or damage by fire 'to the amount of $1,000. The 
cause was tried by the court below without a jury, and judg- 
ment was ordered for the amount of the loss, which was less 
than the face value of the policy. The appeal is from the judg- 
ment, a settled case having been duly allowed and signed by 
the court below. 

The defendant’s counsel present several assignments of 
error, but upon the issues made by the pleadings, tried by the 
court, and the stipulations made at the trial, none need to be 


* Decision rendered, Feb. 11, 1903. Syllabus by the Court. 
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discussed, except that which raises the question, does the 
phrase “ legal representatives,” as found in the policy, embrace 
and include a receiver appointed by the court in proceedings 
against the insured under the insolvency law of this State? 
The phrase “legal representatives ” was designed for some 
purpose by the Legislature when it prescribed the standard 
form for all insurance policies in this State, and it cannot be 
wholly discarded, as having no meaning or object. The re- 
spondent here is the duly appointed, qualified, and acting 
receiver of the insured in insolvency proceedings, and its prop- 
erty and property rights have passed into his hands for the 
benefit of creditors. A natural person might have a legal rep- 
resentative other than an assignee or receiver in insolvency, or 
a trustee in bankruptcy, but a corporation—an artificial person 
—could not. It can have no heirs, or next of kin, or executor 
or administrator. So that if the phrase “legal representa- 
tives ” is not applicable, and does not embrace a receiver in in- 
solvency, it is entirely without meaning, and must be rejected 
as having no application where a policy is issued to a corpora- 
tion. This is also true in cases where the insured is a partner- 
ship. Counsel for the respondent contend that the language 
used should be construed to include a receiver for at least four 
distinct reasons; as follows: (1) Because that construction 
of the policy will be adopted which will give the language em- 
ployed some meaning, rather than no meaning; (2) because 
that construction will obtain which will sustain a recovery on 
the policy, in preference to one which will work a forfeiture; 
(3) because the construction urged by defendant company 
would deprive the language used of all meaning, and work a 
forfeiture upon occasion more than doubtful; (4) respondent’s 
construction is the only rational one. The reasons why the 
court below should be sustained cannot be more concisely 
stated than in the foregoing language taken from the brief of 
counsel, and the statement need not be enlarged upon. 

The phrase “ legal representatives ” is often used in statutes 
in a broad sense, so as to include all persons, natural or arti- 
ficial, who by operation of law stand in the place of, and rep- 
resent the interests of, another: 18 Am. & Eng. Enc. Law (2d 
Ed.), p. 814, and citations; And. Law Dict., p. 883. It is in this 
broad sense that the phrase is used in the Minnesota standard 
form for insurance policies. 
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In conclusion it may be said that in several cases in this 
court the words “ representative “ or “legal representative ” 
have received some consideration, although none of these 
cases can be cited as an authority here. See Walter vs. Hen- 
sel, 42 Minn., 204; Ewing vs. Warner, 47 Minn., 446; Schultz 
vs. Insurance Co., 59 Minn., 308; Willoughby vs. Insurance Co., 
80 Minn., 432; Argall vs. Sullivan, 88 Minn., 71. 

Judgment affirmed. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


BENEVOLENT SocreTy.—OccuPaTIon. 


In the case of Tebo vs. Supreme Council of Royal Arcanum, 
decided by the Supreme Court of Minnesota, February 13, 1903, 
the following syllabus was furnished by the court :— 


The plaintiff is the beneficiary named in a benefit certifi- 
cate issued by the defendant to the insured, her son. When 
he became a member of the order he agreed, by his applica- 
tion and certificate, to be bound by its rules and regulations 
then existing and those thereafter to be enacted. When he 
accepted his certificate, he had the right to engage in the 
occupation of a freight brakeman. Thereafter the defendant 
amended its by-laws to the effect that, if any member should 
enter upon or be engaged in the occupation of a freight 
brakeman, he should thereby forfeit his membership and cer- 
tificate. No provision was made for notice of the change to 
pre-existing members. The insured never had any notice 
thereof, and after it went into effect he became a freight 
brakeman, and was killed in the discharge of his duties as 
such. This is an action upon the certificate. Held, follow- 
ing Thibert vs. Knights of Honor (78 Minn., 448) that the 
amendment was unreasonable and void as to the insured. 
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ConsTRUCTION OF STaTUTE OF ANOTHER STATE. 


In the case of Johnson vs. New York Life Ins. Co., decided 
by the Supreme Court of the United States, January 5, 1903, 
the suit was brought in Iowa on a policy issued by a New York 
company in the latter State, and the application stipulated 
that New York was the place of contract, and that it should be 
construed according to the laws of that State. The law of 
New York provided that thirty days’ notice was necessary to 
forfeit for nonpayment of premium. The State Court held 
that the law did not apply to a contract which, by its terms, 
had become a paid-up policy for nonpayment of premium. The 
United States Court in review said :— 

“The Supreme Court of lowa did not fail to give due faith 
and credit to the notice law of New York, since it was fully 
considered, and the decision of the State Courts of New York 
were called to its attention and cited in its opinion. The court 
held that notice is required by that statute only as a basis for 
declaring a forfeiture or lapse of a policy for nonpayment of 
premium or interest, and that the law had no application, be- 
cause it was a nonforfeitable policy of term insurance, which 
had expired by limitation before the insured died. Whether 
the Supreme Court of Iowa was correct in its construction of 
the applicability of the New York notice statute to this policy 
was immaterial, since it did not deny the full faith and credit 
due to the New York law, but construed it as not applying to 
the policy in this case. The case is covered by that of Banhol- 
zer vs. New York L. Ins. Co. (178 U. 8., 402, 44 L. ed., 1124, 20 
Sup. Ct. Rep., 972), and in principle by Glenn vs. Garth, 147 U. 
S., 360; Lloyd vs. Matthews, 155 U.S., 222. To hold otherwise 
would render it possible to bring to this court every case 
wherein the defeated party claimed that the statute of an- 
other State had been construed to his detriment. 

“The validity of the New York statute was not called in 
question. The case turned upon its construction. This was 
not a Federal question: Commercial Bank vs. Buckingham, 5 
How., 317; Baltimore & P. R. Co. vs. Hopkins, 130 U. 8., 210.” 


Evipence as To AGE. 
In the case of Dolan vs. Mutual Reserve Fund Life Associa 
tion, decided by the Supreme Judicial Court of Massachusetts, 
January 6, 1903, the court said in part:— 
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“In the application the insured represented his age as fifty- 
eight, and that he was born in 1836. Much evidence was intro- 
duced by the defendant tending to show that he was born in 
1831, or earlier, and that he was considerably older than he 
represented that he was. But this was controverted by the 
plaintiff, who introduced testimony tending to show that the 
statement by the insured as to his age was substantially cor- 
rect. We do not see how it can be said that the plaintiff’s case 
was supported by only a scintilla of evidence. The question 
was one of fact, and it was left to the jury under full and ap- 
propriate instructions which directed their attention to the 
importance of the matter, and in a general way to the evidence 
on one side and the other. The jury have settled the question 
adversely to the defendant, and, without going into the evi- 
dence in detail, we do not see how it can be said that there was 
any error on the part of the presiding judge in refusing to take 
the case from them and direct a verdict for the defendant.” 


Luasiuirry oF Mourvat Hatt Poticy. 


In the case of Delle vs. State Mutual Hail Ins. Co., decided 
by the Supreme Court of Iowa, January 26, 1903, it was held 
that where the policy of a mutual hail company provided that 
it should be liable for the full amount unless the losses and 
expenses during the year exceeded the amount collected for 
assessments, the burden was on the company to show that the 
amount so collected was not sufficient to pay the loss in full. 


Liuasiuitry oF Sureties on AGENT’s Bonn. 


In the case of Foster et al. vs. Franklin Life Ins. Co., decided 
by the Court of Civil Appeals of Texas, January 31, 1903, the 
action was to recover from sureties on the bond of a local 
agent for embezzlement. It was held that the fact that the 
general agent who appointed him was also responsible was no 
defense. Where his contract stipulated that he should pay 
over all moneys received by him or advances received by him 
or subagents appointed by him, and faithfully keep all con- 
tracts made by him or changes of the same, it was no defense 
that the embezzlement occurred after he had been made dis- 
trict manager in dealing with subagents where such contracts 
had ‘been contemplated by the bond, and where there was no 
evidence that his sureties had been misled. The burden of 
proof was on the defendants to show that the company had 
retained him with knowledge of the embezzlements. 
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Wrrer’s Poricy.—Rieuts or CHILDREN. 


In the case of Roquemore et al. vs. Dent et al., decided by the 
Supreme Court of Alabama, December 17, 1902, the insured 
took out a policy payable to his wife by name and the children 
of himself. Afterward another child was born. The wife sub- 
sequently died, and there were children by the second wife. 
After the death of the first wife the policy was surrendered 
and a substituted policy was issued, payable to trustees for 
such of the children which survived him. It was held that no 
substantial change in the rights of beneficiaries had been made 
by the substitution; that the interest of the first wife termi- 
nated at her death under the code which provided that a 
woman might insure the life of her ‘husband and the policy 
shall be payable to the wife if she survives, otherwise to the 
children, and that all the children by both marriages were en- 
titled to share. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


FOURTH CIRCUIT. 


CLARKE Ft AL. 
vs. 


EQUITABLE LIFE ASSUR. SOC. 
OF UNITED STATES.* 


Where the policy provided that it should be void in case of “ self-de- 
struction, sane or insane,” there can be no recovery in case of self- 
destruction unless accidental, regardless of the mental condition of 
the insured. Insanity or temporary aberration will not excuse, 
though due to sickness. 


In error to the Circuit Court of the United States for the 
District of Maryland. 


The point presented for review on this writ of error arises 
out of the following facts and proceedings: The Equitable 
Life Assurance Society of the United States, on March 25, 
1899, issued to William E. Clarke two policies of insurance, 
each conditioned for payment of $10,000 upon the death of 
said William E. Clarke to his wife, Sallie F. Clarke, and, on 
certain contingencies, to the other plaintiffs in error. Among 
other provisions, each of these policies contains the provision 
that “ self-destruction, sane or insane, within one year from 
the date of the issuance of the policies, is a risk not assumed 
by the society in this contract.” On December 14, 1899, said 
William FE. Clarke died from the effects of a pistol shot wound, 
which was inflicted on his head while the pistol was in his own 
hands. Due proofs of loss were furnished to the defendant 
company, and payment of said policies was demanded, and 
upon the refusal of said company to recognize this liability 
plaintiffs in error filed in the Superior Court of Baltimore city 
a declaration in the usual form against the defendant. The 
defendant appeared in that court, and had the case removed 
to the Circuit Court of the United States for the District of 
Maryland, in which latter court it filed four pleas, the first two 
of which were general issue pleas, on which issue was joined 
by the plaintiff. The third and fourth pleas were as follows: 


* Decision rendered, Nov. 6, 1902. 
VoL. XXXII.—25. 
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For a third plea it says that “ said policies were made subject 
to a proviso that the defendant did not assume the risk of self- 
destruction, sane or insane, of the said William E. Clarke, 
within one year from the date of the issuance of the said poli- 
cies, and that the said William E. Clarke committed self-de- 
struction on or about the 14th day of December, 1899, by 
shooting himself through the head with a pistol, by reason of 
which self-destruction of said William E. Clarke said policies 
became null and void;” and for a fourth plea it says that it 
was “a condition of said policies that the said defendant 
should be liable to pay said insurance only on receipt of satis- 
factory proofs of the death ,of the insured, and that proofs 
have been furnished to said defendant by said plaintiffs, which 
proofs show the death of said William E. Clarke on or about 
the 14th day of December, 1899, and states the cause of his 
death as follows: Grippe, during the last month of his life, 
together with grief over the loss of his daughter four years 
ago, and overwork in business, combined to bring on mental 
derangement. Pistol shot ended his life during a temporary 
aberration;” and also as follows: “He had grippe about a 
month previously, and was weak and depressed, and during an 
attack of despondency shot himself in the head, and died in a 
few minutes.” And the said policies were subject to a proviso 
that the said defendant did not assume the risk of self-destruc- 
tion, sane or insane, of the said William E. Clarke within one 
year from the date of the issuance of the said policies. There- 
upon the plaintiffs filed special replications to each of the said 
third and fourth pleas, which replications were as follows: 
“As to the defendant’s third plea, the plaintiffs say that they 
admit that said policies were made subject to the proviso men- 
tioned in said plea, and they further admit said Wililam E. 
Clarke on said 14th day of December, 1899, shot himself in fhe 
head with a pistol, in consequence of which he died on said 
day; but said plaintiffs deny that said act by said William E. 
Clarke constituted the self-destruction of said William E. 
Clarke within the meaning of said proviso in said policies; 
and said plaintiffs further say that at the time said William 
E. Clarke so shot himself in the head his mind was so affected 
and impaired by insanity that he, the said William E. Clarke, 
was then and there not conscious of the physical nature and 
consequence of the act he then committed, and did not intend 





1903.] Clarke et al. vs. Equitable Life Assur. Soc. of U.S. 387 


by it to cause his death, but was moved and impelled to com- 
mit said act by an irresistible, insane impulse.” “As to the 
defendant’s fourth plea, the plaintiffs say that they admit 
that said policies contained the condition in reference to self- 
destruction mentioned in said plea, and that they submitted 
to said defendant proof showing the death of the said William 
E. Clarke on the 14th day of December, 1899, and that said 
proof of death contained the statements set out in said plea; 
but said plaintiffs say that at the time said William E. Clarke 
so shot himself in the head his mind was so impaired and af- 
fected by insanity that he, the said William E. Clarke, was 
then and there not conscious of the physical nature and con- 
sequences of the act he then committed, and did not intend by 
it to cause his death, but was moved and impelled to commit 
said act by irresistible impulse.” To each of these replications 
the defendant demurred, and, these demurrers being sustained 
by the Circuit Court, the plaintiffs filed notice that they de- 
clined to amend said replications, and elected to stand there- 
upon, whereupon the Circuit Court entered final judgment for 
the defendant, and, writ of error having been granted, the case 
is here upon assignments of error, which present but one ques- 
tion, and that is whether the court below erred in sustaining 
the demurrer interposed by the defendant to the replications 
filed by the plaintiffs 'to the third and fourth pleas of the de- 
fendant. 
Before Simonton, C. J., and Brawley and Waddill, D. JJ. 


Gans & Haman, for Plaintiffs in Error. 
W. Irvine Cross, for Defendant in Error. 


Brawtey, D. J. (after stating the case as above). 

If it was an open question, there is much to be said as to the 
injustice of contracts of this nature, for a person ought no 
more to be held responsible for the loss of his life when taken 
by himself under the ravings of delirium, or impelled by the 
hallucinations of melancholy, than if he dies from an ordinary 
disease, or from an accident; but that question is not before 
us, and it seems to be well settled that insurance companies 
may avoid altogether this class of risks, and that, being at 
liberty to stipulate against hazardous occupations, unhealthy 
climates, or deaths from consumption or other excepted dis- 
eases, they may also contract not to assume a risk of a certain 
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mode of death, and presumably the premiums are calculated 
on the elimination of that risk. If the assured is informed in 
apt words of the extent of the limitation, it is not perceived 
that there is any good reason why such contract should not be 
governed by the same rules of interpretation which control 
courts in all other cases of contract, and why plain and unam- 
biguous words should be frittered away by casuistry and re- 
finement. Something of the cloud which seems to obscure the 
natural interpretation of contracts like this arises from cer- 
tain expressions in the opinions of courts of, the highest 
authority in cases arising prior to the time when the insurance 
companies embodied in their contracts of insurance what Mr. 
Justice Gray calls “ the significant and decisive words ” em- 
ployed here. It may not be unprofitable to refer to some of 
these decisions construing the effect of provisions against lia- 
bility for suicide in life insurance policies. The case of Borra- 
dale vs. Hunter (5 Man. & G., 639) is the leading English au- 
thority. In that case the words of the proviso were “ died by 
his own hand,” and the decision was that the insurer would be 
exempt from liability if the act of self-destruction was the 
voluntary and willful act of a man having at the time suffi- 
cient powers of mind or reasoning to understand the physical 
nature and consequences of such an act, having at the time 
the purpose and intention to cause his own death by that act; 
and that the question whether at the time he was capable of 
understanding the moral nature and quality of his purpose 
was not relevant to the inquiry further than as it might help 
to illustrate the extent of his capacity to understand the 
physical character of the act itself. The leading case in the 
Supreme Court of the United States in construing a similar 
proviso is Insurance Co. vs. Terry (15 Wall., 580), where the 
American doctrine, differing from the English, is established. 
The court in that case holds :— ‘ 

“ If the assured, being in the ordinary possession of his rea- 
soning faculties, from anger, pride, jealousy, or desire to es- 
cape from the ills of life, intentionally takes his own life, the 
proviso attaches, and there can be no recovery. If the death 
is caused by the voluntary act of the assured, he knowing and 
intending that death shall be the result of his act, but when 
his reasoning faculties are so far impaired that he is not able 
to understand the moral character, the general nature, conse- 
quences, and effect of the act he is about to commit, or when 
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he is impelled thereto by an insane impulse, which he has not 
the power to resist, such death is not within the contempla- 
tion of the parties to the contract, and the insurer is liable.” 

This case, which has been repeatedly reaffirmed, held that 
the proviso against death by suicide did not embrace a case of 
self-killing which was not intentional, and when the deceased 
did not realize the physical nature and consequences of his 
act, and took his own life, being moved by an irresistible, in- 
sane impulse, it was not his act, and no more than a mere 
accident. 

To meet this condition, which practically nullified all pro- 
visos against death by suicide, the insurance companies have 
sought to avoid altogether this class of risks, and the policy 
under consideration evidently was intended as a contract 
where the insurer did not assume the risk of ‘a certain mode of 
death. The first case that came up for decision in the Su- 
preme Court of the United States upon a policy containing a 
proviso that the insurance company did not assume the risk 
of self-destruction, sane or insane, was Bigelow vs. Insurance 
Co. (93 U. S., 286), where Mr. Justice Davis uses this language: 

“As the line between sanity and insanity is often shadowy 
and difticult to define, this company thought proper to take 
the subject from the domain of controversy, and by express 
stipulation preclude all liability by reason of the death of the 
insured by his own act, whether he was at the time a responsi- 
ble moral agent or not. Nothing can be clearer than that the 
words ‘ sane or insane’ were introduced for the purpose of ex- 
cepting from the operation of the policy any intended self-de- 
struction, whether the insured was of sound mind or in a state 
of insanity. These words have a precise, definite, well-under- 
stood meaning. No one could be misled by them. Nor could 
expansion of this language more clearly express the intention 
of the parties. In the popular, as well as the legal, sense, sui- 
cide means, as we have seen, the death of the party by his own 
voluntary act; and this condition, based on the construction 
of this language, informed the holder of the policy that, if he 
purposely destroyed his own life, the company would be re- 
lieved from liability.” 

And the court sustained the ruling of the court below in 
holding that a replication setting up that “at the time when 
he inflicted said wound he was of unsound mind, and wholly 
unconscious of his act,” was bad; and adds:— 
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*“ Bigelow knew that he was taking his own life, and showed 
sufficient intelligence to employ a loaded pistol to accomplish 
his purpose; but he was unconscious of the great crime he 
was committing. His darkened mind did not enable him to 
see or appreciate the moral character of his act, but still left 
him capacity enough to understand its physical nature and 
consequences.” 

Insurance Co. vs. McConkey (127 U. 8., 661) was an action 
upon an accident policy of insurance which contained a pro- 
viso that no claim should be made when a death or injury may 
have been caused “ by suicide (felonious or otherwise, sane or 
insane).” The petition, which set out the plaintiff’s cause of 
action, alleged that the insured was accidentally shot through 
the heart by a pistol or gun by a person or persons unknown 
to plaintiff. The answer alleged that the death was caused by 
suicide. The court says:— 

“Upon the whole case the court is of opinion that by the 
terms of the contract the burden of proof was upon the plain- 
tiff, under the limitations we have stated, to show from all the 
evidence that the death of the insured was caused by external 
violence and accidental means. Also that no valid claim can 
be made under the policy if the insured, either intentionally or 
when insane, inflicted upon himself the injuries which caused 
his death.” 

In Insurance Co. vs. Crandal (120 U. S., 531) the suit was 
upon a policy which provided that the insurance should not 
extend to death by suicide or self-inflicted injuries, and Jus- 
tice Gray says:— 

“ This court, on full consideration of the conflicting authori- 
ties upon that subject, has repeatedly and uniformly held that 
such a provision, not containing the words ‘sane or insane,’ 
does not include a self-killing by an insane person, whether his 
unsoundness of mind is such as to prevent him from under- 
standing the physical nature and consequences of his act, or 
only such as to prevent him from foreseeing and premeditat- 
ing its physical consequences and understanding its moral na- 
ture and aspect.” 

And in Insurance Co. vs. Akens (150 U. 8., 475), which was 
upon a like policy, the same justice says :— 

“ The clause contains no such significant and decisive words 
as ‘die by suicide, sane or insane,’ as in Bigelow vs. Insurance 
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Co., or by ‘ suicide (felonious or otherwise, sane or insane),’ as 
in Insurance Co. vs. McConkey.” 

It will be observed that the proviso under consideration 
contains no words limiting its operation to intentional suicide. 
The company contracted that it would not assume the risk of 
self-destruction, sane or insane. The contention of the ap- 
pellant is that self-destruction avoids the policy if the insured 
lacked intelligence to know that his act was wrong, but that 
it is not avoided if he did not understand the physical nature 
of his act. To sustain such contention would require us to be- 
lieve that the deceased shot himself through the head because 
he did not know that it would kill him. Instead of giving to 
the words of the proviso the plain meaning for which they 
were manifestly intended,—that the insurer intended to guard 
itself from liability if the insured came to his death from any 
physical movement of his own, whether sane or insane,—we 
would lose ourselves in consideration of the different phases 
of insanity, be compelled to split it into degrees, and to hold 
that, if he was so entirely insane as not to understand the 
physical consequences of his act, the proviso would be 
avoided, while a lesser degree of insanity would make the com- 
pany liable. 

It is also contended that the replication here may be differ- 
entiated from that which was held “ bad” in Bigelow vs. In- 
surance Co. The replication there set up was that “at the 
time when he inflicted said wound he was of unsound mind, 
and wholly unconscious of his act.” The replication here is 
that he was “ not conscious of the physical nature and conse- 
quences of the act he then committed, and did not intend by it 
to cause his death, but was moved and impelled to commit 
said act by an irresistible insane impulse.” This seems to us 
a distinction without a difference, and may be best answered 
by citation from the opinion of the court in De Gogorza vs. 
Insurance Co., 65 N. Y., 232:— 

“ But the question seems to involve more the refinement of 
language than the application of practical sense, and we are 
of opinion that in the common judgment of mankind it would 
be considered that, when a totally insane man blows his brains 
out with a pistol, that he would be said to have died by his 
own hand within the meaning of the policy, such as we have 
under consideration.” 
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It will be observed that the proviso is not limited to willful 
or intentional suicide, but includes any self-destruction, sane 
or insane. If the assured caused his own death while sane or 
insane, that is the end of any right to recover, and there can 
be no looking into the condition of the mind of the deceased 
when he committed the fatal act. The case might be different 
if the replication had stated that his death was due to an acci- 
dental cause,—if, for example, he had taken a poisonous 
draught, mistaking it for water; or walked through a win- 
dow, mistaking it for a door. Then it would fall within the 
rule established by a number of cases which hold that acci- 
dental or unintentional self-destruction is not within a condi- 
tion forfeiting a policy for suicide. If the deceased had died 
by reason of any such accidental killing, the replication would 
have traversed the plea; but the replication admits that he 
took his own life, “ moved by an irresistible insane impulse.” 
In plain words, it confesses the cause of death, and seeks to 
avoid the bar by setting up a state of insanity. It does not 
seem to be denied that an insurance company may contract to 
avoid liability if death results from any disease of the mind, 
just as it may guard itself from liability from any specified 
bodily disease if the contract is embodied in apt language. 
The words “self-destruction, sane or insane,’ would mean 
nothing if the appellant’s contention is sustained, for we 
would have to conclude that the deceased did not die by his 
own hand if death resulted from irresistible insane impulse. 
We are of opinion that by the plain rules of interpretation the 
defendant, under this contract, is exempt from liability, and 
we do not know in what more precise words the plain inten- 
tion of the parties could have been more accurately expressed. 

The judgment of the court below is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


FIREMANS FUND INS. CO. 
vs. 


McGREEVY.* 


The agent insured in his company a risk of his own recently purchased 
for $500, representing it to be worth from $3,500 to $4,000. He con- 
cealed the fact of its recent purchase from a receiver after the prop- 
erty had had an unprofitable experience as a creamery and hotel 
and warehouse, and had proved difficult to dispose of. The agent’s 
book of instructions forbade insurance for an amount that the in- 
sured might wish rather than the value of the property, or on a risk 
badly located, or an elephant on the hands of the owner, or on un- 
salable property. 


Held, That as a matter of law there was a fraudulent concealment on the 
part of the agent. 


Held, That an attempt at adjustment and a compromise before learning 
the facts did not waive the concealment. 


In error to the Cireuit Court of the United States for the 
District of Nebraska. 


Statement of facts by Locurgn, D. J. 


Bernard McGreevy, the defendant in error (plaintiff below), 
was, in June and July, 1897, and before and after that time, 
the local agent, at the city of O’Neill, Holt County, Neb., of 
the Firemans Fund Insurance Company, of San Francisco, 
Cal., the plaintiff in error (defendant below). On July 2, 1897, 
upon one of the executed blanks furnished him by said defend- 
ant, he made out, and as such agent countersigned, a policy of 
insurance, by the terms of which the defendant company, in 
consideration of the sum of $75 premium, insured said plaintiff 
for one year from noon of that day against all direct loss or 
damage by fire to his two-story frame, brick foundation, 
shingle-roof warehouse, situate in said city, on a described 
parcel of land of the plaintiff, to the amount of $3,000; and on 
the same day transmitted said policy by mail for approval to 
the assistant manager of said defendant at Chicago, III., to- 
gether with ‘his daily report as such agent, describing said in- 
surance, and stating that said warehouse was built about 
1883, of wood, and was of the cash value of $3,500 to $4,000. 


* Decision rendered, Nov. 3, 1902. 
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Thereupon said policy of insurance was, on July 3, 1897, ap- 
proved by said assistant manager, and returned to the plain- 
tiff, who paid therefor to defendant the sum of $63.75, being 
the amount of said premium of $75 after deducting therefrom 
15 per cent thereof as plaintiff’s commission as such agent for 
effecting the insurance. Said warehouse building had been 
erected in 1883 as a creamery. That business proving un- 
profitable, the appliances were removed after two or three 
years, and it was changed and used for a time as a hotel. That 
use was also abandoned, and shortly before June, 1897, it had 
been used for storing chicory and other commodities. In the 
meantime, prior to 1890, the title to the property became 
vested in the Holt County Bank to satisfy a debt owing it by 
the creamery company, and about 1893 became vested in Oscar 
QO. Snyder, as receiver of said bank, which had become in- 
solvent. For more than two years said receiver had offered 
and endeavored to sell said building and the land on which it 
was situated—about one-half acre—for the sum of $600, and 
was unable to make such sale until June, 1897, when he sold 
and conveyed the same to plaintiff for the sum of $500, with 
plaintiff’s agreement to pay the outstanding taxes against the 
same, which were less than $100. In a book of instructions 
issued by defendant to its agents, a copy of which had been 
furnished plaintiff when first appointed, defendant had di- 
rected that: “All risks should be considered with reference 
to their moral hazard. Never issue a policy for an amount 
that the insured would rather have than the risk covered. If 
a building is badly located, too large, in a business not adapted 
to it, don’t write it. Don’t cover large hotels or factory risks 
built in expectation of a population that has not materialized. 
If a risk is an elephant on the hands of its owner, let those 
cover it who write menageries. We don’t.” Agents were also 
directed to decline to insure all unsalable and unprofitable 
property. The plaintiff, when he sought the approval of de- 
fendant’s assistant manager of said policy, did not inform him 
or defendant company anything about the use or occupation 
of said building, or about his purchase of the same, or the 
price he had paid therefor,-or at which it had previously been 
offered for sale by the receiver; and defendant company had 
no information of any such matters before the destruction of 
said building by fire. After plaintiff's purchase of the build- 
ing, it was used as a grain warehouse, and grain was stored in 
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it when it was burned on December 18, 1897. A few days after 
the fire Frank D. Lyon, an agent of defendant, came to O’Neill 
to examine and adjust the loss, and while there ascertained 
the price which plaintiff had paid for the property. Offers of 
settlement were made on each side, and not accepted; and at 
the suggestion of said Lyon plaintiff obtained from a carpen- 
ter whom they met an approximate estimate of the cost of re- 
placing the building, for which service plaintiff gave the car- 
penter grain from the burned building of the estimated value 
of $5. Afterward, and not later than January 4, 1898, said 
Lyon having learned the contents of the daily report which 
plaintiff had sent to defendant’s assistant manager when he 
sent said policy to him for approval, on behalf of defendant 
and by direction of its attorney notified said plaintiff that de- 
fendant denied all liability on said policy because of plaintiff’s 
fraud and suppression of facts when the policy was issued; 
and on behalf of defendant tendered to plaintiff the sum of 
$66.23, being the sum paid by plaintiff for the policy and inter- 
est thereon until the day of such tender. After formal proofs 
of loss, this action was begun in the District Court of Holt 
County, Neb., and was thereafter properly removed to the Cir- 
cuit Court of the United States for the District of Nebraska; 
and upon trial a verdict was rendered February 19, 1901, in 
favor of the plaintiff for $3,656.25, upon which judgment in 
favor of plaintiff was entered September 21, 1901, for $3,806.26 
and costs. 
Before Sanborn and Thayer, C. JJ., and Lochren, D. J. 


W. W. Morsman, for Plaintiff in Error. 
J. B. Soezan and M. F. Harrimeron, for Defendant in Error. 


Locuren, D. J. (after stating the case as above). 

In issuing the policy of insurance to himself, the plaintiff 
not only acted on his own behalf, but also acted and assumed 
to act as the agent of the defendant insurance company. He 
did not send to the defendant an application for insurance to 
be acted on through some other agent who might investigate 
the risk, but made out the policy himself as defendant’s agent, 
and sent it for approval to defendant’s manager, accompanied 
by ‘his daily report of that risk; on which report he expected 
the manager to act, as he did act, in approving the risk. And 
plaintiff countersigned the policy as defendant’s agent, and 
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charged and was allowed his commission of 15 per cent of the 
premium for effecting the insurance as defendant’s agent. 
The court therefore correctly instructed the jury that as such 
agent the duty devolved on the plaintiff to disclose to his prin- 
cipal, when applying for insurance, or for the approval of the 
insurance policy, such facts as he possessed a knowledge of, 
which he had reason to believe, if brought to the attention and 
knowledge of the insurance company, would influence them, or 
might influence them, not to approve the policy upon the prop- 
erty in question. An agent may deal directly with his princi- 
pal when the facts are fully disclosed, and the agent acts in 
good faith, taking no advantage of his situation. But the 
strictest of faith is required: Mechem, Ag., § 466. But the 
court further charged the jury as follows:— 

“Then, on the other hand, if you find that the plaintiff, 
knowing of the various facts, failed to communicate them to 
the defendant, determine whether or not they were of such a 
material nature as that, under the instructions which the de- 
fendant had given the plaintiff with regard to not insuring 
property of a certain kind, whether or not the fact that this 
property had been offered in the market for a period of time 
at $600 and no purchasers, and the plaintiff had bought it, to- 
gether with the land upon which it stood, a few days before, 
for $500, and all of those facts with which he was familiar, and 
which were alleged in the answer to have been concealed, 
whether or not had he disclosed them to the insurance com- 
pany, whether or not they were of such a material character 
that the insurance company would have refused to have issued 
a policy of insurance in this case. If they were of that char- 
acter, if was his duty to disclose them to his principal, he 
being the agent of the insurance company, and dealing with 
the insurance company in his own behalf.” 

This portion of the charge was excepted to, and is errone- 
ous. It assumed to submit to the jury, as matters which they 
were to pass upon and determine, facts about which there was 
actually no dispute or question. The plaintiff had resided in 
the city and was engaged in active business there for many 
years, and there was no pretense that he did not know that 
the building had always been unprofitable. He certainly 
knew that he had just purchased it, with the land, for $500. 
From the instructions which he had as agent of defendant, he 
must have known that the defendant company would regard 
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these matters which he did not disclose, but knowingly con- 
cealed, as material to the risk; and they were plainly ma- 
terial, and the jury should have been instructed that they 
were material. The defendant had instructed the plaintiff, as 
its agent, to “ never issue a policy for an amount that the in- 
sured would rather have than the risk covered;” and it seems. 
reasonably certain that it would not, had it been informed of 
the fact, have insured for $3,000 a building which plaintiff had 
just bought, with the ground, for $500. The facts concealed, 
had they been disclosed, would have contradicted his repre- 
sentation that the value of the building was $3,500 to $4,000. 
The concealment was fraudulent, and knowingly such. In 
Druse vs. Wheeler (26 Mich., 189, 196) the court says:— 

“And when all the evidence upon the point on both sides 
tends clearly to prove, and if true does prove, a fact, and there 
is none to cast a doubt upon it, such fact may, and generally 
should, be assumed as proved; and the jury should be told 
that there is no evidence from which they can find against the 
fact as proved. And under such a state of proofs, a charge 
which, in effect, tells the jury that it is competent for them to 
find either way,—for or against the existence of the fact so 
proved,—is erroneous, as it assumes that there is evidence in 
the case tending as well to disprove such fact as to prove it.” 

See, also, Gavigan vs. Evans, 45 Mich., 597; Seligman vs. 
Ten Eyck’s Estate, 49 Mich., 104, 109. 

Where the evidence leaves any doubt as to the existence of 
a fact, the matter should be left to the jury; but where it is 
established by all the evidence on both sides the jury cannot 
be permitted to find to the contrary. And, in respect to con- 
cealments, the materiality of matter concealed may, as in this 
case, be so apparent that it should not be left open to a jury to 
find it not material. 

For this error the judgment must be reversed, even though 
another issue, which was submitted to the jury, and upon 
which they may have found for the plaintiff, was properly sub- 
mitted to them. Where several issues are left to a jury, and 
in respect to any one of them error is committed in the charge 
of the court, a general verdict cannot be sustained, as it may 
be that the jury founded their verdict upon the very issue er- 
roneously submitted to them: Maryland vs. Baldwin, 112 U. 
S., 490, 493; Coal Co. vs. Johnson, 6 C. C, A., 148, 151; Railway 
Co. vs. Needham, 11 C. C. A., 56. 
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But, in view of the evidence in this case, the court also erred 
in submitting to the jury the other issue in the case, which 
was whether the adjusting agent, Lyon, with knowledge of the 
representations and concealments of the plaintiff in procuring 
the insurance, satisfied the jury by his conduct and actions in 
his transactions with plaintiff after the fire that he intended 
to and did ratify and accept the policy as a valid and binding 
policy against the company. Exceptions were duly taken to 
those parts of the charge which submitted this issue to the 
jury. It is true that the misrepresentations and concealments 
of the plaintiff in obtaining the policy while acting in the mat- 
ter as defendant’s agent did not render the policy void, but 
only voidable at the election of the defendant; and such elec- 
tion, if to rescind the policy, should be exercised, and plaintiff 
notified thereof, within a reasonable time after the fraud was 
discovered by the defendant. The defendant, with full knowl- 
edge of the facts, might waive the objection, either expressly 
or by acts evincing an intention to treat the policy as valid; 
or it might, after such knowledge, estop itself from urging 
that defense by requiring or inducing the plaintiff to take such 
action or incur such expenses, on defendant’s implied admis- 
sion that it was still bound by the policy, as would make it 
inequitable to allow the defendant afterward to interpose that 
defense. In this case there was no evidence of any knowledge 
on the part of defendant company of the misrepresentations 
or concealments by which plaintiff obtained the policy at the 
time Lyon was sent to O’Neill, after the fire, to examine and 
adjust the loss. So far from there being any evidence that 
Lyon was authorized to waive the defense of plaintiff's fraud, 
the circumstances make it certain that when he was sent 
there no such fraud was contemplated or suspected by the de- 
fendant. That Lyon did not assume or intend to waive any 
defense is shown by plaintiff’s own testimony that Lyon 
closed the discussion, when plaintiff refused to arbitrate, by 
threat of litigation, saying: “‘If you do not, we will fight 
you,—bring you into the United States Court, or the United 
States Supreme Court.’ ‘All right,’ says I, ‘go ahead.’ So that 
ended it.” Lyon learned, after he reached O'Neill, of the price 
which plaintiff had paid for the property. Nothwithstand- 
ing that, he conferred with plaintiff, without result, as to 
the method or terms upon which the claim might be settled, 
and litigation avoided. Attempts to settle controversies are 
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commendable, and not to be discouraged. The conference 
’ lasted a part of one day, and from it no element of estoppel 
arose in favor of the plaintiff. The trifling amount of scorched 
grain which plaintiff gave the carpenter for a loose estimate 
of the cost of rebuilding was to obtain some basis for discuss- 
ing one of the mooted theories of settlement. It was proper 
on the part of Lyon that while there he should inform himself 
as to the views and disposition of the plaintiff, that the de- 
fendant might act understandingly when informed of all the 
facts. And the defendant company, as soon as it had full in- 
formation, promptly rescinded the policy, and tendered back 
to the plaintiff the money it had received from him, with inter- 
est. 

The case is unlike that of Insurance Co. vs. Baker, 27 C. C. 
A., 658. There it was very doubtful whether the representa- 
tions could be regarded as fraudulent or untrue; and the in- 
surance company became aware of all the facts in March, 1894, 
but continued to treat the policy as a subsisting obligation, 
dealing with the plaintiff on that basis for more than seven 
months thereafter. At its instance the plaintiff was induced, 
at considerable expense and trouble, to ‘take out letters of 
guardianship, and to complete proofs of loss. Later it entered 
into negotiations with her for a reduction of her claim, in the 
course of which it first advanced the claim that the policy was 
void. No offer to repay the premium was made until March, 
1895, a year after all the facts were known to the company, 
which was properly held to be estopped by its conduct. In 
this case there is no ground upon which the verdict in favor of 
the plaintiff can be supported. 

The judgment is reversed, and the cause remanded, with 
directions to grant a new trial. 
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UNITED STATES CIRCUIT COURT. 


D. MASSACHUSETTS. 


ALBRO 
v8. 
MANHATTAN LIFE INS. CO.* 


An admission that the company of another State was legally admitted to 
do business in Massachusetts, and that the policy was based on an 
application by a resident of Massachusetts to an agent in that State 
who received the premium established the fact, in the absence of 
further facts, that the policy was a Massachusetts contract, and gov- 
erned by the statutes of that State. 

Held, That such statutes, when declaring a rule of public policy, cannot 
be evaded by a policy provision that it should be governed by the 
statute of another State, though under some circumstances the par- 
ties may agree as to the law and place of contract. 

Held, That the Massachusetts statute requiring a correct copy of the ap- 
plication to be annexed to the policy is not complied with by a copy 
omitting certain questions and answers which might in some cases 
affect the rights of the parties, whether material in the present case 
or not. 

Held, That a decision by the court in Massachusetts that, under the stat- 
ute oral evidence was not admissible to show statements in an ap- 
plication which was not itself admissible, was binding on a Federal 
Court. 


At law. <Action on life insurance policy. On demurrer to 
answer. 


Joun W. Communes, for Plaintiff. 
Crapo, Currrorp & Cuirrorp, for Defendant. 
Purnam, C. J. 
The question now before us arises on the following portion 
of section 78, c. 522, Acts Mass., 1894; namely:— 


In any claim arising under a policy which has been issued 


in this commonwealth by any life insurance company, * * * 


the statements made in the application as to the age, physi- 
cal condition, and family history of the insured shall be held 
to be valid and binding upon the company: provided, how- 
ever, that the company shall not be debarred from proving 
as a defense to such claim that said statements were will- 
fully false, fraudulent or misleading: and provided, further, 
that every policy which contains a reference to the applica- 
tion of the insured, either as a part of the policy or as hav- 
ing any bearing thereon, must have attached thereto a cor- 


* Decision rendered, Dec, 23, 1902. 
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rect copy of the application, and unless so attached the 

same shall not ‘be considered a part of the policy or received 

in evidence. Each application for such policy shall have 
printed upon it in large bold-faced type the following words: 

“Under the laws of Massachusetts, each applicant for a 

policy of insurance to be issued hereunder is entitled to be 

furnished with a copy of this application attached to any 
policy issued thereon.” 

With reference to the construction of this statute and its 
application to this case, the counsel on either side have cited 
a number of decisions. We have examined them all, but refer 
only to such of them as seem to us important. 

The general history of the legislation which led up to this 
enactment, and the fact that the part of it with which we are 
concerned applies to all policies governed by the law of Mas- 
sachusetts which contain references to the application within 
its language, were explained in Considine vs. Insurance Co., 
165 Mass., 462. 

The question before us arises as follows: The plaintiff de- 
clared on a policy issued by the defendant corporation. The 
defendant filed an answer containing four independent para- 
graphs, the first and second of which rely directly on misstate- 
ments contained in the application on which it is alleged the 
policy issued, and also they allege that a correct copy of the 
application was attached to the policy as provided by the stat- 
ute to which we have referred. The third paragraph adopts 
the first and second paragraphs, and alleges that the delivery 
of 'the policy was obtained by willful fraud in the answers 
made in the application already referred to. The fourth para- 
graph in like manner adopts the first and second paragraphs, 
and alleges that the statements in the application referred to 
were false, fraudulent, and misleading, and that the truth in 
reference thereto would have increased the risk of loss, so that 
thereby, and by the express terms and conditions of the 
policy, no contract of insurance binding on the defendant was 
made. 

There is no allegation in the answer, or in the amendment 
thereto, to which we will refer, charging fraudulent state- 
ments. except statements in the application itself. By an 
amendment to the answer the defendant admitted that the 
copy of the application annexed to the policy was incorrect in 
leaving blank statements as to the age of the applicant’s 


mother’s mother, her health, and the cause of her death. The 
VoL. XXXII.—26. 
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blanks in the application, which, according to the copy, had 
not been filled, were, in fact, filled with facts which were fa- 
vorable to the applicant, but which the answer admits were 
truly stated. Therefore there is nothing in these omissions 
from the copy of the application which appertain to anything 
which could injuriously atfect the rights of either party as the 
case is now presented. 

The plaintiff demurred to the answer, assigning, among 
other reasons of demurrer, that it appeared thereby that no 
correct copy of the application was annexed to the policy. 

The answer admits that the applicant lived in Massachu- 
setts; that the defendant is a life insurance company legally 
admitted to do business in that State; that the application 
for the policy was made in writing to the representative of the 
defendant corporation at Fall River; that the defendant did 
issue to the applicant its policy of insurance by manual de- 
livery thereof at Fall River by the defendant’s agent to the 
applicant; and that the first premium was paid by the appli- 
cant to the defendant’s agent, also at Fall River. 

Beyond the matters which we have stated, there is nothing 
in the pleadings to show that the contract for insurance was 
not completed within Massachusetts. Notwithstanding this, 
the defendant argues that the contract was completed in New 
York, and that the usual provisions of life insurance policies, 
which are found in this policy, that the contract should not 
go into effect until the policy had been delivered and the pre- 
mium paid, relate only to the punctum temporis when the in- 
surance is to commence. It is true that a contract of insur- 
ance might be made which would be in all respects binding on 
the parties, although the policy would not become etffective— 
that is to say, the insurance would not begin to run—until the 
policy had been delivered and the first premium paid, one or 
both. Indeed, even in this case, it is not impossible that a 
binding oral contract for this insurance, valid in the law 
against both parties, might have been made in the State of 
New York, but on such terms that the insurance should not 
become effective until the policy was delivered and the first 
premium paid. Oral agreements for insurance have been en- 
forced, alike at law and in equity, even though no policy had 
been delivered and no premium paid. Nevertheless there is 
nothing in the pleadings in this case to sustain any proposi- 
tion of this character on the part of the defendant, and, on 


. 
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the face of the record, the case is a clear one of a contract for 
life insurance made in Massachusetts between a foreign cor- 
poration, admitted to do business therein, and a resident of 
Massachusetts, with a delivery of the policy and a payment of 
premium all taking place within the same State. 

Such being the fact, the statute to which we have referred 
must be accepted as a law which governs this contract from 
motives of public policy. That such statutes, and that the ap- 
plication of them to contracts in Massachusetts, are valid and 
must be recognized by all courts is too well settled to need dis- 
cussion. Nevertheless, the defendant insists that, inasmuch 
as there are some provisions in this policy which adopt the 
law of New York, and as also the policy was payable in New 
York, the statutory provision which we have cited does not 
apply. Defendant puts the case on the ground that parties 
making contracts may, under some circumstances, agree for 
the law of a State or country foreign to the place of contract. 
As a general principle, this cannot be disputed; but also 
clearly it has no application where the result thereof would be 
to accomplish an evasion of statutory provisions declaring a 
rule of public policy with reference to contracts made within 
the jurisdiction where the legislation is enacted. Exceptions 
seem to have been made in reference to usury statutes, and 
perhaps to some other peculiar legislation, but such instances 
do not furnish the rule. 

Therefore, under the first and second paragraphs as 
amended, the only question which can arise is whether the 
copy of the application is a correct one, within the meaning of 
the statute. Within the ordinary interpretation of the word 
“correct,” it is not. The case is not one of idem sonans, nor 
of the omission of letters, nor of parts of a word, nor of any 
error where what is left raises a reasonable presumption what 
the original was. It involves omissions of entire words under 
such circumstances that the legal effect of the application 
according to the copy would, under some circumstances, be dif- 
ferent from its effect as actually drawn. Under those circum- 
stances, no judicial tribunal has a right to say that the stat- 
ute does not apply, even though the errors may not relate to 
matters which are essential to the substantial rights of the 
particular parties in issue. If the court undertakes in this 
way to transgress the language of the statute, where can it 
stop, and by what rule can it determine the extent of its 





404 Insurance Law Journal. [ May, 


powers in that direction? Not only are we clear on this from 
the necessary rules of legal construction, but our conclusions 
are entirely in harmony and fully sustained with and by the 
reasoning and conclusions of the Supreme Judicial Court of 
Massachusetts in Nugent vs. Association, 172 Mass., 278. 
Therefore, so far as these two paragraphs are concerned, it 
seems to us clear that the demurrer to the answer must be 
sustained. 

With reference to the third and fourth paragraphs of the 
answer: As we have already observed, each makes the appli- 
cation specifically a part of the pleading. Therefore, on strict 
rules, they necessarily follow the fate of the first and second 
paragraphs. Nevertheless, this is, perhaps, too narrow a dis- 
position of them, because they could easily be amended to 
raise the question which the parties evidently intend to raise, 
and which is involved in an observation made by this court, as 
now constituted, at the trial of Hadley vs. Society. What was 
then said has never been reported, but is referred to in the 
same case on appeal. That observation was with reference to 
the rule given at page 466, 165 Mass.; Considine vs. Insurance 
Co., 165 Mass., 462, already referred to. This court then con- 
sidered that it would hesitate before it concluded that we are 
bound by a rule of evidence which might compel us to sit here 
and see a gross fraud committed upon an insurance company, 
without ability on our part to furnish relief against it, be- 
cause, although a paper might not come in properly as an ap- 
plication in the sense that it is to be treated as a warranty, it 
may yet contain representations which, as representations, 
operate as a gross fraud on the underwriting corporation. We 
added that we were not prepared to say that a Federal court, 
notwithstanding the decision in Considine vs. Insurance Co., 
“must sit here and exclude, not only the application, but the 
testimony of the parties who heard ‘the statements made, as 
to what was said, and thus permit a gross fraud in that way 
to be accomplished against an insurance company.” 

The rule stated in Considine vs. Insurance Co. had reference 
to the statute in question here, and to an application a copy 
of which had not been attached to the policy, and the opinion 
of the court observed as follows :— 

“The application in each case not being admissible in evi- 
dence, the defendant was rightfully refused permission to 
show by oral evidence what was said by the insured at the 
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time of his examination by the company’s agent, the examin- 
ing physician, all of which was contained in the application.” 

In support of this two earlier cases were cited, neither of 
which arose under the statute in question. This is all that 
was said on the topic; and, certainly, it is not a very satisfac- 
tory disposition of a statute which, having been passed for the 
purpose of helping out inattentions or misapprehensions on 
the part of persons insured, then enables such persons to fore- 
close, without any possible relief for the underwriters, reme- 
dies against the grossest fraud, which occasionally, if not in 
many cases, might be proved clearly by oral 'testimony with- 
out the aid of the application. The statute provides that the 
application itself shall not be received in evidence, but it 
makes no mention of proof of conversations to the support of 
which the application is not essential; and the general rule 
with reference to the exclusion of oral testimony has no rela- 
tion to papers of this character. Nevertheless, the decision in 
Considine vs. Insurance Co. seems never ‘to have been ques- 
tioned in Massachusetts, and it has been acquiesced in now for 
a number of years as the undoubted rule of evidence in that 
State. Defendant in this case saw fit to enter the State and 
transact business there under a statute which had thus been 
interpreted. Being, therefore, a rule of evidence arising out 
of the construction of a local statute, acquiesced in in Massa- 
chusetts, we are compelled, notwithstanding our doubt ex- 
pressed on the previous occasion, to the reluctant conclusion 
that, as a rule of evidence, it controls this court within the 
district of Massachusetts. Therefore we are unable to see 
any manner in which the defendant can take advantage of any 
of the propositions which it sought to raise by its answer. 

There will be a judgment that defendant’s answer is insuffi- 
cient in law, and that the plaintiff's demurrer is sustained, 
with also judgment for the plaintiff for the amount of the 
policy, interest, and costs. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


NINTH CIRCUIT. 


RORICK 
v8. 


RAILWAY OFFICIALS’ & EMPLOYEES’ 
ACC. ASS’N* 


In case of an accident policy insuring against disability or death, and 
requiring notice within fifteen days of the accident, the time for no- 
tice did not begin from the occurrence of the accident, but from 
the time of the disability or death. 


Where the liability was limited to injury resulting in disability or death 
through accidental means which should, from the date of the acci- 
dent, continually disable the insured, and that the liability should 
be limited to one of the losses specified, and the loss specified was 
from death, it was not necessary that the disability preceding death 
should have been continually disabling. 


In error to the Circuit Court of the United States for the 
Southern District of California. 


Before Gilbert and Ross, C. J., and Hawley, D. J. 


Hunter & SumMeRFIELD and Works, Lee & Worss, fur Plaintiff in 
Error. 
George E. Ors, for Defendant in Error. 
Ross, C. J. 
The plaintiff in error, who was plaintiff in the court below, 
is the beneficiary named in an accident policy of insurance is- 
sued by the defendant in error upon the life of the husband of 
the plaintiff in error, David G. Rorick, by occupation a pas- 
senger train conductor, insuring him against 
Physical bodily injury resulting in disability or death, as 
hereinafter (in the policy) expressed, and which shall be 
effected while this contract is in force, solely by reason of 
and through external, violent, and accidental means, within 
the terms and conditions of this contract, and which shall, 
independently of all other causes, immediately, wholly, to- 
tally, and continuously, from the date of the accident caus- 
ing the injury, disable the insured, and prevent him from 
doing or performing any work, labor, ‘business, or service, or 
any part thereof, within the conditions of this contract. 


* Decision rendered, Oct. 27. 1902. 
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The policy also declares that 

No liability by reason of any accident is assumed for more 

than one of the losses below specified; and payment for any 

one of such losses shall immediately terminate this policy 
and all liability hereunder. 

This latter clause is followed by an enumeration of injuries 
that are covered by the insurance, the first of which is “ loss 
of life occurring within ninety days from the date of the acci- 
dent causing the bodily injury;” and a subsequent provision 
declares that, “should death result solely from such physi- 
cal bodily injury within the conditions of this contract, said 
association will pay at its home office, as provided herein, the 
principal sum of five thousand dollars to wife, Issola Rorick, 
if living, otherwise to the legal representatives of the in- 
sured.” This latter clause is the only one contained in the 
policy giving any right to the plaintiff in error. Among its 
provisions is one in respect to notice, as follows :— 

Notice of the accident causing the disability or death 
shall be given in writing, addressed to the association, at 
Indianapolis, Ind., within fifteen days from the date of the 
accident causing the disability or death, stating the name, 
occupation, and address of the insured, with date and full 
particulars of the accident causing the disability or death, 
and causes thereof; and failure to give such notice within 
said time shall render void all claims under this policy. 

It is also declared therein that “all the terms and conditions 
of this contract are conditions precedent.” 

It appears from the second amended complaint of the plain- 
tiff in error, to which a demurrer interposed by the defendant 
insurance company was sustained by the court below, that be- 
tween the 11th and 14th days of March, 1900, and while the 
policy was in full force, 'the insured received bodily injury; to 
wit, “ traumatic injury of the cranium, at the vortex thereof, 
which, independently of all other causes, produced and caused 
his death within ninety days thereafter; to wit, on the 26th 
day of March, 1900, at the County of San Bernardino, State of 
California; that the said injury was effected solely by reason 
of and through external, violent, and accidental means within 
the terms and conditions of said policy.” The plaintiff in her 
second amended complaint also alleged that the injury to her 
husband occurred while he was acting as conductor of a pas- 
Senger train of the Atchison, Topeka & Santa Fe Railway 





408 Insurance Law Journal. {May, 


Company, and was caused by his raising his head and thereby 
striking a bolt or other iron in a railway car; that the injury 
was at the time supposed to be trivial, and not such as did or 
would result in either his disability or death; that there was 
no visible or outward sign of injury resulting from ‘the acci- 
dent, and that the deceased, notwithstanding it, continued 
thereafter for six days to perform his duties as such con- 
ductor; that he suffered severe pains in the ‘head, which in- 
creased in violence until his death, and that on the 20th day 
of March, 1900, he did, as a direct and proximate result of his 
said injury, become insane, which condition continued until 
his death; that on the 21st day of March, 1900, physicians 
were called, and found the insured suffering as aforesaid, and 
pronounced his disease acute neuralgia; that neither the 
deceased nor the plaintiff in error knew or believed, and 
had no reason to believe, that his sickness or suffering 
was caused by the accident, nor did the attending phy- 
sicians of the deceased attribute the same to the injury so 
received by him; that the fact that the death of the deceased 
was caused by the injury mentioned was first discovered by 
and as the result of an autopsy held by the physicians imme- 
diately after the death of the insured; that within four days 
after said discovery the plaintiff in error notified the defendant 
insurance company of the injury and consequent death of the 
insured, as required by the provisions of the policy; and a 
compliance with all of its other provisions is also alleged. 

It will be observed that according to the averments of the 
complaint, the defendant company was not notified of the ac- 
cident within fifteen days from the time the insured is alleged 
to have struck his head, and it was upon that ground that the 
court below sustained the demurrer, saying in its opinion :— 

“The notice agreed upon, it will be observed, is a notice of 
the accident, and the time allowed for giving it, ‘ within fif- 
teen days,’ runs from the date of the accident. These provi- 
sions, unlike corresponding provisions of the policies sued on 
in some of the cases cited by plaintiff, are neither obscure nor 
ambiguous. but clear and imperative. Nor does the notice be- 
long to that class which courts decline to enforce because of 
unreasonableness, such as notices of disability or death, where 
the contingency happens after the limitation has expired. In 
a case such as those last mentioned it may well be held that 
notice within the time specified, being impossible, was not 
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contemplated by the parties to the contract. The alleged in- 
sanity of the insured, whatever might have been its effect as 
an excuse for ‘his failure to give the prescribed notice, had he 
survived and himself sued to recover damages resulting from 
his own disability, is not available in the present action for 
the purpose indicated, for the reason that the plaintiff herself 
should have given the notice.” 

It must be remembered that it was not every accident that 
was insured against, but only such as should result in the dis- 
ability or death of the assured. Until one or the other of 
those things happened as a result of the striking of the head 
of the deceased, there was no accident to him within the terms 
of the policy in suit, and therefore nothing for which the in- 
surer was required to be notified. Within fifteen days of the 
disability of the deceased resulting from the striking of his 
head, and within four days after the autopsy upon his body 
disclosed the cause of his death, the plaintiff, according to the 
averments of the complaint, gave the notice specified in the 
policy. The accident covered by the policy was not complete 
until the hurt resulted in the disability or death of the in- 
sured; and, according to the averments of the complaint, both 
his disability and death occurred less than fifteen days prior 
to the giving of the notice. 

We do not understand counsel for the defendant in error to 
contend that under the policy in suit no liability for the death 
of the insured arose because the striking of his head against 
the bolt was not productive of immediate, total, and continu- 
ous disability. The suggestion of our Brother Gilbert, in his 
dissenting opinion, that that is the plain meaning of the con- 
tract of insurance, calls for a further reference to the policy. 
So far as pertinent to the suggestion, the policy is as follows: 


The insurance under this policy shall extend only to 
physical bodily injury resulting in disability or death, as 
hereinafter expressed, and which shall be effected, while 
this contract is in force, solely by reason of and through ex- 
ternal, violent, and accidental means, within the terms and 
conditions of this contract, and which shall, independently 
of all other causes, immediately, wholly, totally, and con- 
tinuously from the date of the accident causing the injury 
disable the insured, and prevent him from doing or perform- 
ing any work, labor, business, or service, or any part thereof, 
within the conditions of this contract. No liability by rea- 
son of any accident is assumed for more than one of the 
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losses below specified, and payment for any one of such 
josses shall immediately terminate this policy and all lia- 
bility hereunder. 

Accidental Injuries Insured Against, Subject to the 
Definitions and Conditions Below, and Payments There. 
for: (1) Loss of life, occurring within ninety days 
from the date of the accident causing the fatal in- 
jury. (2) Loss of both hands, occurring within ninety 
days from the date of the accident causing the _in- 
jury. (3) Loss of both feet, occurring within ninety 
days from the date of the accident causing the injury. (4) 
Loss of one hand and one foot, occurring within ninety days 
from the date of the accident causing the injury. (5) Loss 
of both eyes (meaning absolute, total, and permanent blind- 
ness, and provided the insured possessed the sight of both 
eves at the date of the injury), caused by one accident, and 
within ninety days of the accident causing the injury. (6) 
Immediate, continuous, and total disability for life, caused 
by one accident. (7) Loss of either foot or either hand, oc- 
curring within ninety days from the date of the accident 
causing the injury. (8) Loss of one eye (meaning absolute, 
total, and permanent blindness), occurring within ninety 
days from the date of the accident causing the injury. (9) 
Loss of time, per week, for a term not exceeding one hundred 
and four consecutive weeks, when immediately, continu- 
ously, and wholly disabled. The payment for loss under 
provisions 1, 2, 3, 4, and 5, above specified, shall be the full 
principal sum named herein. The payments for loss under 
provisions 6 and 7, above specified, shall be one-half of the 
principal sum named herein. The payment for loss under 
provision 8, above specified, shall be one-fourth of the prin- 
cipal sum named herein. The payment for loss of time, un- 
der provision 9, above specified, shall be at the rate of 
twenty-five dollars per week, not to exceed his average 
weekly wages, payable as hereinafter provided. Neither 
the insured nor his beneficiary shall ‘be entitled to indemnity 
under any of the provisions 1 to 8, inclusive, above specified, 
for any injury received while the insured is claiming or re- 
ceiving indemnity under provision 9 of this policy. Should 
death result solely from such physical bodily injury, within 
the conditions of this contract, said association will pay, at 
its home office, as provided ‘herein, the principal sum of five 
thousand dollars to wife, Issola Rorick, if living, otherwise 
to the legal representatives of the insured. 


Definitions and Conditions. (Subject to the following 
provisions hereof this policy is noncontestable, also nonfor- 
feitable, as to any change of occupation.) * * * By loss 
of hand or hands, or a foot or feet, is meant the actual sev- 
erance of the hand or hands, foot or feet, above the wrist or 
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ankle. By total disability for life is meant immediate, con- 
tinuous, total inability to perform any and every kind of 
labor or work, whereby the insured might obtain a liveli- 
hood; and no claim for such disability shall arise until it 
shall have immediately and continuously existed for a 
period of two years from the date of the accident causing 
such disability. By wholly disabled is meant immediate, 
continuous, total inability to perform any work, labor, busi- 
ness, or service, or any part thereof, from the date of the 
accident causing the injury. If any injury resulting in rup- 
ture, or hernia, shall cause disability or death, entitling the 
insured or his beneficiaries to claim indemnity of this policy, 
or if any injury entitling insured or his beneficiaries to claim 
indemnity under this policy be caused or contributed to, by 
contract [contact] with poisottous substances, or by hand- 
ling or using dynamite or other explosives, or by being en- 
gaged in gymnastic or athletic sports, or by exposure to 
unnecessary danger or perilous venture (except in an effort 
to save human life), whether the insured did or did not an- 
ticipate injury or death to result from such exposure or 
perilous venture, or by sunstroke or freezing, or by gas or 
poison in any form or manner, or by anything leaving no ex- 
ternal or visible mark of contusion or wound upon the body 
sufficient to cause death (drowning only excepted), and it 
shall appear by an autopsy that such injury contributed to 
the death of the insured, then, in each and every such case, 
the limit of the association’s liability shall be one-fourth of : 
the sum otherwise payable, anything to the contrary herein 
notwithstanding. If any injury causing disability or death, 

entitling the insured to claim benefits under the provisions 

of this policy, be caused or contributed to by quarreling, or 

by fighting, or by the intentional act of any person other 

than the insured, or by the act of any person who at the 

time was insane, or by the sting or bite of a spider, bug, or 

insect, or by the use of intoxicants or narcotics, or by war 

or riot, or by any surgical operation of any medical, dental, 

or mechanical treatment, except by amputation rendered i 
necessary by an accidental injury and made within ninety 
days from the date of the event causing the injury, then, in 
each and every such case, the limit of ‘the association’s lia- 
bility shall be one hundred dollars for fatal injury, or the 
gross sum of ten dollars for nonfatal injury, anything to the 
contrary herein notwithstanding. 












Increase of Hazard. If the injured be fatally or nonfa- 
tally injured, within the intent and meaning of this policy, 
while engaged, temporarily or otherwise, in any occupation 
or work or risk classified by this association as more hazard- 
ous than that under which this policy is issued, or while 
doing any part of the work of any one so classified, or while 
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exposed to any risk classified by this association as more 
hazardous than that under which ‘this policy is issued, then, 
in such case, the association’s liability shall not exceed such 
an amount as the premiums paid will purchase for such 
more hazardous occupation or work or risk, according to the 
classification of risks and premium rates and limits of this 
association. The classification of risks of this association is 
hereby made a part of this contract. If the insured be in- 
jured fatally or nonfatally while engaged, temporarily or 
otherwise, in any occupation or work or risk not classified 
by this association, this association’s liability shall be rated 
upon the basis of the most hazardous occupation or work or 
risk mentioned in the classification of risks of this associa- 
tion: provided, however, if the insured shall have made an 
extra payment for extra weekly indemnity, such extra pay- 
ment shall be excluded in ascertaining the amount due as 
benefits under provisions 1 to &, inclusive, of this policy, if 
he be killed or sustain any of the losses enumerated in said 
provisions in a more hazardous occupation or work or risk 
than that named in this policy. The death of the insured 
shall immediately terminate all liability under this policy 
under provision 9 hereof; and in no case shall the insured 
be entitled to recover for more than a total of one hundred 
and four weeks hereunder. Upon the payment of the sum 
insured under the provisions 1, 2, 3, 4, 5, 6, 7, and 8 hereof, all 
further liability of the association shall immediately cease, 
and this policy be thereby terminated. 

It is thus seen that throughout the policy the insurance con- 
tracted for was against physical bodily injury “ resulting in 
disability or death.” Varying provisions are made for com- 
pensation in the event of the loss of certain members of the 
body within ninety days from the date of the accident causing 
the injury, and other and different provisions in the case of 
total, immediate, and continuous disability. Naturally, the 
first of those various injuries covered by the insurance (being 
the most serious) is “ loss of life occurring within ninety days 
from the date of the accident causing the fatal injury.” There 
is here no provision or suggestion that “loss of life, occurring 
within ninety days from the date of the accident causing the 
fatal injury,” is not insured against, unless the injury also 
causes “ total, immediate, and continuous disability.” The 
necessary effect of reading into the policy by construction 
such a limitation would be to make it mean that the insurer 
assumed no risk on account of the death of the insured, unless 
the fatal injury also “ immediately, continuously, and totally” 
disabled him; in other words, that under the policy in suit 
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there must be both death “ and ” disability before any liability 
for death can arise. Yet the contract in express terms de- 
clares that the insurance shall extend to physical injury re- 
sulting in either disability “or” death. Moreover, it would 
be contrary to a thoroughly and well settled rule to read by 
judicial construction into a policy prepared by the insurer a 
limitation in its favor and against the insured, especially 
when to do so would exonerate it from a loss for which it in 
express terms contracted to pay. 

We are of the opinion that the notice alleged to have been 
given by the plaintiff in error was in time, and accordingly the 
judgment is reversed, and the cause remanded to the court be- 
low, with directions to overrule the demurrer to the second 
amended complaint, with leave to the defendant thereto to 
answer. 

Gipert, C. J. (dissenting). 

Did the accident occur on the date when the insured re- 
ceived the injury to ‘his head, or did it occur later, when he 
became disabled as a result of that injury? I submit that in 
all cases of accident insurance the accident insured against is 
the occurrence of the bodily injury “through external, vio- 
lent, and accidental means,” which becomes the cause of the 
death or disability of the insured, and that the accident in this 
case occurred when the insured received the blow which, in its 
subsequent development, produced disability, insanity, and 
death. After such an injury is inflicted, it cannot be said, with 
any due regard to the meaning of the language employed in 
the policy, that the development of the injury or any of its 
subsequent changing phases may be regarded as the accident 
which is insured against. The date when the insured in this 
case became disabled by reason of the suffering in his head 
was not the date of his accident. That disability so developed 
on that date was not the result of any “ external, violent, or 
accidental means” occurring on that date, but was the natu- 
ral result and progress of an injury which had occurred six 
days prior thereto. Suppose the injury, at first apparently 
trivial, had gradually, and during a period of six days, de- 
veloped into disability; could it be said that such develop- 
ment in any of its stages constituted an accident subsequent 
to the happening of the injury which was its cause? It may 
well be doubted whether the policy of insurance in this cause: 
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renders the defendant in error liable for an accident of the 
nature of that which occurred to the insured. In the policy it 
is stipulated as follows:— 

The insurance under this policy shall extend only to 
physical bodily injury resulting in disability or death, as 
hereinafter expressed, and which shall be effected, while 
this contract is in force, solely by reason of and through ex- 
ternal, violent, and accidental means, within the terms and 
conditions of this contract, and which shall, independently 
of all other causes, immediately, wholly, totally, and con- 
tinuously, from the date of the accident causing the injury, 
disable the insured, and prevent him from doing or perform- 
ing any work, labor, business, or service, or any part there- 
of, within the conditions of this contract. 

The parties to the contract had the right to stipulate that 
the insurance company would be liable for no accident which 
did not produce immediate disability. They might agree that 
the company would assume no responsibility for an accident 
which was deemed trivial at the time when it occurred, but 
which at a subsequent date might develop into disability. 
They have used such language in this contract, and have de- 
clared as clearly as words could express it that the company 
assumes no risk whatever for death or disability resulting 
from an accident which was not productive of immediate and 
continuous disability or death; and none of the other provi- 
sions of the policy, in my judgment, is inconsistent with or 
operates to modify this plain provision. 

But, whatever may have been the liability assumed by the 
defendant in error, I think it is clear that in this case the no- 
tice demanded by the policy was not given. The required no- 
tice was not a notice of the cause of the disability or death, 
but a notice of the accident itself, and of its cause. As was 
stated by the trial court, the exacted notice was not of the 
class of those which are held void as being unreasonable. The 
notice not having been given within the stipulated time, I 
think the defendant in error is absolved from liability. 
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SUPREME COURT OF TEXAS. 


NEW YORK LIFE INS. CO. 
v8. 
ENGLISH.* 


Where a policy was payable in ten annual instalments, and the payment 
of the first instalment was refused when due, such refusal will not 
sustain judgment for the entire amount of the policy with execution 
for the snecessive instalments as they become due. The right of 
action was limited to the instalments due. 


Error to Court of Civil Appeals of Fourth Supreme Judicial 
District. Action by Annie E. English against the New York 
Life Insurance Company. Judgment of Court of Civil Appeals 
(70 S. W., 440) amending a judgment in favor of plaintiff, and 
each party brings error. Reversed. 


Denman, Franxurn & McGown, for Plaintiff in Error. 

F. Vanpervoort, fur Defendant in Error. 

Brown, J. 

The application of plaintiff in error presents the same ques: 
tions that were decided by this court in answer to certified 
questions propounded by the Court of Civil Appeals: 4 Tex. 
Ct. Rep., 605. In determining those questions, we construed 
the law of New York as we understand it in the light of the 
decisions of the courts of that State, and we see no reason to 
change our conclusion as to the proper construction of that 
statute. We shall, therefore, not further discuss the questions 
which have heretofore been determined. The facts will be 
found in the report of our former decision, and we will only 
state here such as are necessary to the determination of the 
questions herein discussed. 

The New York Life Insurance Company issued a policy of 
insurance upon the life of William E. English, payable to 
Annie E. English, his wife, for the sum of $3,000, to be paid in 
ten annual instalments of $300 each; the first payment to be- 
come due upon the delivery to the insurance company of proof 
of death of said William E. English. William E. English died 
October 19, 1900, and proof of his death was presented to the 


* Decision rendered, Feb. 23, 1903. 
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insurance company December 20, 1900, when demand was 
made for payment of the first instalment of $300, which, being 
refused by the insurance company, this suit was instituted on 
February 2, 1901, in the District Court of Dimmit County, to 
recover of the insurance company the full amount of the 
policy, with interest at 6 per cent per annum, 12 per cent dam- 
ages, and attorney’s fees. It was alleged that, by reason of the 
failure and refusal of the insurance company to pay the first 
instalment, the entire sum named in the policy became due. 
At the trial in the District Court the presiding judge in- 
structed the jury to find for the plaintiff, Annie E. English, a 
verdict against the insurance company for the sum of $3,000 
with 6 per cent interest from the 20th day of December, 1900, 
12 per cent statutory damages, and 10 per cent attorney’s fees. 
The jury returved a verdict in accordance with the charge, and 
judgment was entered in conformity to the verdict. Upon ap- 
peal to the Court of Civil Appeals, the judgment of the Dis- 
trict Court was reversed, and a judgment rendered in favor of 
Annie E. English against the insurance company for $3,000, 
with execution for the first instalment of $300, and 6 per cent 
interest, 12 per cent damages, and 10 per cent attor- 
ney’s fees upon that amount; and that, at the end of each 
year from the 20th day of December, 1901, execution should 
issue in favor of the plaintiff against the insurance company 
for $300, with interest from that date until paid. The Court 
of Civil Appeals gave judgment for Annie E. English against 
the insurance company for the costs of the District Court, and 
against her in favor of the insurance company for the costs of 
the Court of Civil Appeals. <A writ of error was granted in 
favor of each party. 

The insurance company objects to the judgment of the Court 
of Civil Appeals because it provides for the collection of the 
instalments which were not due at the time this suit was in- 
stituted, and we are of the opinion that the objection is well 
taken, and the judgment of the Court of Civil Appeals must be 
reversed for that reason. <A contract for the payment of 
money will not support an action until it becomes due and pay- 
able according to its terms: Culbertson vs. Cabeen, 29 Tex.. 
254. To this rule there are some exceptions not necessary to 
be stated, because the policy sued upon does not come within 
any one of the exceptions. <A failure to pay any one of the in- 
stalments provided for in the policy sued upon gave plaintiff a 
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right of action for that instalment: 1 Enc. Pl. & Pr., 154. We 
have not been able to find any precedent, nor any principle of 
law, which would permit suit upon the instalments of this 
policy which had not matured because there had been a failure 
to pay the first. The honorable Court of Civil Appeals cite, in 
support of its judgment in this case, Tinsley vs. Boykin, 46 
Tex., 596. That case does not give support to the judgment 
rendered in this case. In the case cited there were several 
notes which held a lien upon one tract of land which was not 
susceptible of division, and the court held that a suit might be 
brought upon the first note, it being past due, and, by making 
the holders of the other notes parties, the lien could be fore- 
closed upon the land, and the proceeds of the sale equitably 
distributed in payment of all the notes. The judgment in that 
case rests upon the fact that it was necessary to dispose of the 
land, and therefore necessary that all of the notes should be 
foreclosed at the same time. No such necessity is involved in 
the determination of the rights of the parties in this case. 

In its opinion upon a motion for rehearing, the honorable 
Court of Civil Appeals supports the judgment entered by it by 
the proposition that the failure to pay the first instalment en- 
titled the plaintiff to sue upon “ the entire policy, in order that 
a multiplicity of suits might be avoided.” The same reasoning 
would apply to every contract payable by instalments, yet we 
have been unable to find any precedent for such a proceeding. 
Out of the multiplicity of such contracts the occasion for such 
action must have occurred frequently, and “it is a strong pre- 
sumption that that which has never been done cannot, by law, 
be done at all:” Russell vs. Men of Devon, 2 Durnford & East, 
673. The liability of the insurance company, so far as put in 
issue by the pleading, would have been determined as to the 
whole policy if the suit had been instituted for one instalment 
only: Lumber Company vs. Buchtel, 101 U. S., 6838; Cromwell 
vs. County of Sac, 94 U. S., 356. It does not follow that, be- 
cause the liability of the insurance company under the con- 
tract was in issue, the entire sum became due. 

Since this case will be remanded to the District Court for 
further trial, the other questions presented in the applications 
for writs of error become immaterial, and will not be discussed. 

The evidence as to the attorney’s fees is undisputed, but the 
witnesses had in view the suit for $3,000, and we do not feel 


authorized to fix the attorney’s fees in favor of the defendant 
VoL. XXXII.—27. 
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in error at that per cent upon $300, the sum for which we be- 
lieve the judgment should have been rendered. 

It is therefore ordered that the judgments of the District 
Court and of the Court of Civil Appeals be, and the same are 
hereby, reversed, and that this cause be remanded to the Dis- 
trict Court for further trial. It is further ordered that the 
plaintiff in error recover of the defendant in error the costs of 
the Court of Civil Appeals and of this court. 


SUPREME COURT OF IOWA. 


MARTIN 
v8. 
FIDELITY INS. CO.* 


The policy provided that it should be void if any other person acquired 
an interest or lien on it. 


Held, That a judgment is ordinarily a lien, but where it was claimed that 
it was not so because the homestead of the insured, and there was 
evidence that it had formerly been his home, but was afterward 
leased and occupied by a tenant, and was again being prepared for 
his occupancy, the question whether it was a homestead was for the 
jury. 

Held, That knowledge of unpaid tax lien by the company at the time of 
insuring was a waiver. 


Appeal from District Court, Polk County. Action at law 
upon a fire insurance policy. At the close of all the evidence 
in the case, defendant’s motion to direct a verdict in its favor 
was sustained, and a verdict was returned accordingly. There- 
after plaintiff made a motion to set the verdict aside, and for 
a new trial, which motion was sustained, and a new trial or- 
dered. Defendant appeals. 


McVey, McVey & Granam, for Appellani. 
Reap & Reap and T. L. Setxers, for Appellee. 
Bisxop, C. J. 

One provision of the policy in suit is that the same shall be 
void 

If any other person than the insured now have, or shall here- 

after acquire, any interest in or lien on the property hereby 

insured, or any part thereof. 


* Decision rendered, Feb. 10, 1903. 
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The defendant seeks to avoid the policy on the ground that 
at the time the same was issued the property insured was bur- 
dened with the lien of a judgment, and also by delinquent 
taxes and a tax sale, from which redemption had never been 
made. Other defenses are set up, but are not material to be 
considered here. Upon the trial, proof was made by defendant 
of an unsatisfied judgment for costs, amounting to $8, rendered 
against this plaintiff by the District Court of Polk County; 
the date thereof being long prior to that of the policy in suit. 
It appears that an action had been commenced by plaintiff in 
said court, which action was subsequently dismissed before 
trial, and the costs taxed to him. Proof was also made by de- 
fendant of the fact that the taxes on the property insured had 
not been paid for several years; that the same had become de- 
linquent, and for the taxes of one year the property had gone 
to tax sale. Upon the trial it was conceded that defendant 
was not advised of the existence of said judgment. As to the 
delinquent taxes, however, it was contended by plaintiff that 
notice thereof was given defendant when the policy was ap- 
plied for, and evidence to support such contention was intro- — 
duced upon the trial. Evidence was also introduced on the 
part of defendant tending to show that it had no knowledge 
whatever in respect of the unpaid taxes, and the lien thereof 
on the property. The motion to direct a verdict was based on 
the facts of such judgment and such tax liens, and, as to such 
was sustained generally. In the motion for new trial it was 
insisted that the court erred in ruling that the judgment was 
a lien upon the property in question, and, further, in ruling 
that the existence of such judgment would be sufficient, in any 
event, to avoid the policy; also that the policy should not be 
avoided by reason of the unpaid taxes and tax sale, inasmuch 
as the defendant ‘hhad full knowledge thereof, and waived the 
same. 

It is conceded in argument that judgment liens are clearly 
within the meaning of the policy provision which we have 
quoted above. But it was contended in the court below, and 
is again asserted here, by counsel for appellee, that the judg- 
ment in question was not a lien upon the insured property, by 
reason of the fact that such property was the homestead of 
appellee. Evidence was introduced tending to show that the 
property had formerly been occupied as a home by appellee 
and his family; that thereafter it was occupied by a tenant, 
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appellee having leased a farm in the country, and temporarily 
removed thereto; that at the time of the fire the property was 
being put in repair, and appellee was preparing to again oc- 
cupy the same as a home. We think a question for the jury 
was thus made, and for that reason the case should have been 
submitted for a verdict. 

In respect of the question of 'the tax liens, we think it suf- 
ficient to say that there was evidence tending to show that the 
matter of unpaid taxes was fully explained to the defendant 
before the policy was issued. It is not denied but that if de- 
fendant was advised of the conditions existing, and, notwith- 
standing the same, chose to issue the policy, it cannot now be 
heard in complaint. ‘The facts as to notice and knowledge 
were in dispute, and plaintiff had the right to have the same 
submitted to the jury. 







We conclude that there was no abuse of discretion in grant- 
ing a new trial. Aftirmed. 
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The policy provided that it should not be liable while any instalment of 
the note given for premium remained due and unpaid, and that the 
policy should lapse until payment was made at the department of 
the company in Chicago. 

Held, That any waiver of such payment by the agent by a promise to 
bring the note to the insured was revoked by a subsequent direct 
notice from the company to pay at its department. 


Held, That sickness was no excuse for nonpayment. 


















Appeal from Circuit Court, Warren County. Action by 
John T. Wood against the Home Insurance Company. Judg- 
ment for plaintiff. Defendant appeals. 









Sms & Grover and Guy H. Herpman, fur Appellant. 
McQuown & Brapsurn, for Appellee. 


Decision rendered, Feb. 13, 1903. 
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The appellant issued to appellee a policy insuring his barn 
and contents for five years from the 7th of December, 1895, 
which contained the following stipulation :— 

It is expressly agreed that this company shall not be lia- 
ble for any loss or damage that may occur to the property 
herein mentioned while any instalment of the instalment. 
note given for premium upon this policy remains past due 
and unpaid, or while any single payment of the premium re- 
mains past due and unpaid. 

In consideration of the policy, the appellee paid to the agent 
of the appellant $7 in cash, and executed the following obliga- 
tion :— 

For value received, in policy dated the 9th day of Decem- 
ber, 1895, issued by the Home Ins. Co. of New York, I prom- 
ise to pay said company or order, by mail, if requested, at 
the office of its Western Farm Department, in Chicago, II1., 
$28, in instalments as follows: $7 upon the Ist of December, 
1896; $7 on the ist of December, 1897; $7 on the Ist of De- 
cember, 1898; $7 on the 1st of December, 1899,—without in- 
terest. It is hereby agreed that, in case any one of the in- 
stalments herein named shall not be paid at maturity, 
* * * this company shall not be liable for loss during such 
default, and the said policy shall lapse until payment is 
made to this company at the Western Farm Department, at 
Chicago. 

The instalment due on the 1st day of December, 1899, was 
not paid at maturity, and the insured barn, with its contents, 
was burned up on the 22d day of December, 1899, whilst the 
instalment premium remained unpaid. The company having 
declined to pay, appellee brought this suit to coerce payment. 
Appellant pleaded and relied on the foregoing provisions of 
the policy and note to avoid liability. Appellee, in his reply, 
seeks to escape the forfeiture provided for in the policy and 
note for default in the payment, upon two grounds: First. 
Because this provision, he alleges, was waived by the defend- 
ant, through its agent, Dearing, before the last instalment of 
the premium became due. Second. He alleges that about the 
last of November, 1899, he was taken violently ill, and was un- 
able to attend to any of his business matters, and that whilst 
in this condition his barn and other property insured by the 
defendant was burned up. 

The defendant, in its rejoinder, denies the alleged promise or 
agreement made with Dearing, and alleges that on the 15th 
day of November, it mailed to appellee the following notice:— 
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Chicago, November 15, 1899. John T. Wood: Your fifth 
instalment of premium for insurance in the Home Ins. Co. 
of New York, seven dollars, falls due on the first day of next 
month. Please remit immediately the above-named sums by 
draft on Chicago or New York, or by postoffice order or ex- 
press money office order, payable to the Home Ins. Co. of 
New York. * * * We inclose herewith an addressed en- 
velope, in which please return this sheet, with the amount 
designated. Respectfully yours, H. H. Walker, Secretary. 


P. 8. Do not fail to fill and sign ‘the following blank at- 
tached below, and return this whole sheet, with remittance, 
in the return envelope. Write your name plainly, also the 
name of the postoffice at which you now receive your mail, 
so that we may change our records if your name or address 
is not recorded correctly. 

Plaintiff testified upon tbe trial that, three or four months 
before the instalment became due, he had an interview with 
John Dearing. the agent of the company, who called upon him 
to pay an overdue premium upon a policy of insurance upon his 
dwelling house, which he paid, and that at this time he asked 
Dearing if he had the note for the last premium on his barn, 
which fell due on the 1st day of the following December; that 
Dearing answered, “ No;” that he then said to Dearing: “ If 
you will get that note, and send it to the bank, I will pay. I 
had rather pay it now;” that, in response, Dearing said that it 
was all right,—that he would bring it down some time when 
he came on other business. Plaintiff admitted upon cross-ex- 
amination that Dearing told him at that time that it was not 
the rule of the company to send the note, and the way for him 
to do was to send the money, and the company would forward 
the note; that, in response to this, he said it was not his rule, 
and was not customary throughout the country; that when 
his note was paid he wanted it, and would require it, but that 
he never sent it to the bank. Dearing denied the whole cf this 
conversation. This conversation is not as definite and specific 
as it might be, but, even if we concede that it amounted to a 
waiver of the express stipulation of the note that the instal- 
ment was to be paid direct to the company at its home office, 
in Chicago, it was based upon a mere voluntary agreement, 
without consideration, which the company had the power to 
withdraw upon notice; and we are of the opinion that the 
notice of November 15, 1899, which appellee admits he re- 
ceived, amounted to a revocation of the alleged waiver made 
by Dearing. 
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Nor can appellee avail himself of the defense of sickness, re- 
lied on in the second paragraph of his reply. It is a well-set- 
tled rule of law that, where the law itself creates a duty, the 
nonperformance of it will be excused by an unavoidable acci- 
dent previous to its performance. But this principle has no 
application to a case where a person has created a charge or 
obligation upon himself by an express contract. In the latter 
case he will not be permitted to excuse himself therefrom by 
pleading an act of God rendering performance impossible. See 
A. & E. En. of Law (2d Ed.), v. 1, page 588, and authorities 
there cited. This doctrine has also been repeatedly announced 
by this court. See Beaty & Skinner vs. Scrivener, 19 Ky., 139; 
Bohannons vs. Lewis, 19 Ky., 380; Singleton vs. Carrol, 29 Ky., 
527; Helburn vs. Mofford, 70 Ky., 174. We are therefore of the 
opinion that the court erred in failing to direct the jury to re- 
turn a verdict for the defendant upon their motion at the close 
of plaintiff’s testimony. 

For reasons indicated, the judgment is reversed, and cause 
remanded for proceedings consistent with this opinion. 


SUPREME COURT OF NEBRASKA. 


FIDELITY MUT. FIRE INS. CO. 


v8. 
LOWE kT Au.* 


An agent who is authorized to receive and fill applications binds the 
company by false answers written by him in such applications when 
informed as to the facts regarding the title. 


The case is not affected by the fact that the company is mutual. The 
applicant was not a member until his policy was issued. In taking 
the application the agent deals with a stranger, not with a member. 


The applicant was entitled to assume that the agent had done his duty, 
and could not be bound by notice of his restrictions, which only 
came to him through the policy. 


Error to District Court, Jefferson County. Action by James 
P. Lowe and others against the Fidelity Mutual Fire Insur- 
ance Company. Judgment for plaintiffs, and defendant brings 
error. Affirmed. 

Batpripge & De Borp, Jonn C. Hartiaay, E. J. Clements, and V. O. 


Srricsier, for Plaintiff in Error. 
Joun Heasty and W. H. Barnes, for Defendants in Error. 


* Decision rendered, Fe». 4, 1903. 
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Kregpatrics, C. 

The judgment presented for review in this proceeding was 
obtained in the District Court of Jefferson County by James 
P. Lowe and Thomas V. Lowe, a partnership, against the Fi- 
delity Mutual Fire Insurance Company, upon a policy of fire 
insurance issued September 17, 1899. By the terms of the 
policy the risk was made to cover property as follows: $1,000 
upon a frame building and additions thereto, and $2,000 upon 
a stock of agricultural implements and other merchandise. 
The property was totally destroyed September 27, 1899. 
Plaintiffs allege the fact of insurance in defendant company, 
their compliance with the terms of the policy, the loss of the 
property by fire, and pray judgment accordingly, attaching a 
copy of the policy to the petition. In answer, defendant com- 
pany pleaded that plaintitfs had falsely represented in their 
application the title to the property, the incumbrances there- 
on, and had falsely represented the value of the property in- 
sured. For reply plaintiffs stated that at the time of the 
application they had truthfully stated all facts inquired about 
to said company through its agent, one J. M. King; that the 
application was written out by King, who had full knowledge 
of the facts; that the application was signed by plaintiffs, and 
delivered to King in the belief that King had full authority to 
write and take said application, and that, if any false state- 
ments were contained ‘therein, they were made by the defend- 
ant’s agent; and that the defendant company was estopped 
to deny the validity of the policy by reason of any such false 
statements. The defendant company prosecutes error, alleg- 
ing that the court erred in the instructions given and in the 
refusal of others, in overruling the motion for a new trial, and 
in taxing an attorney’s fee of $100 to defendant company un- 
der section 45, c. 48, Comp. St., 1899. 

The testimony shows that at the time the application was 
written the record title to the real estate was in James P. 
Lowe, and that there was an incumbrance of $500 on the same. 
In the application the question relative to incumbrance on the 
real estate was not answered, and in the answer of ownership 
it was answered that the lots were owned by James P. Lowe 
and son. The plaintiffs testified that the answers had been 
truthfully made, while the agent testified that they were made 
as written. The question was purely one of credibility, to de- 
cide which was peculiarly the province of the jury, and, the 
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jury having found for plaintiffs, and the finding being sup- 
ported by sufficient testimony, it will be considered final; and 
in the further consideration of this case we will assume that 
plaintiffs gave the answers correctly, and that they were in- 
serted as written by the agent with knowledge of the actual 
facts. This presents for consideration the question whether 
the defendant company may defeat the policy because certain 
representations with reference to title and incumbrance were 
falsely written in the application upon which it issued the 
policy, notwithstanding such answers were written by one of 
its soliciting agents, to whom the actual facts were truthfully 
stated by the applicant. The theory of defendant company at 
the trial was, and is here, that the agent had no authority to 
waive the requirement that the application should truthfully 
state the facts as to title and incumbrance; that the defend- 
ant company, being a mutual insurance company under the 
laws of this State, had no power to waive such requirement, 
and that the plaintiffs, being members thereof, must be held 
conclusively to know that no waiver of any by-law of the com- 
pany could be made by an agent thereof; that the by-laws 
were writen in full upon the policy which they received, and 
that they therefore had actual as well as constructive notice 
of the limitations of the agent’s powers; that they cannot now 
recover, because of a misrepresentation in their application 
material to the insurance risk. The court instructed the jury 
that if the facts with reference to title and incumbrances were 
correctly revealed by plaintiffs to agent King, and that the 
statements in the application were written by King after this 
communication was made to him, the policy would not be void. 
At the request of defendant company the court also instructed 
the jury that if they found that the plaintiffs had falsely rep- 
resented the facts with reference to the title and incumbrance 
in the application, and that defendant relied thereon, they 
should find for defendant; the court, however, modifying the 
instruction by stating that it should be considered in connec- 
tion with the one heretofore referred to. To the first an ex- 
ception was taken by defendant, as well as to the second as 
modified. We think the instructions were correct. Upon 
what principle of law or justice can defendant company avoid 
the policy because of a false answer in the application, made, 
not by the insured, but by its own agent? Reserving for con- 
sideration later on the contention of defendant that there is a 
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distinction between mutual companies organized under the 
laws of 1891 and stock companies or foreign companies, and 
assuming for the present 'that no such distinction in fact ex- 
ists, we think reason and authority unite in saying that de- 
fendant company is estopped to deny the validity of the 
policy because of the false statement entered knowingly by 
its own agent in the application. So far as the facts in this 
case go, the plaintiffs had a right to assume that the insur- 
ance company issued to them a policy intended by it to be 
valid, and issued with full knowledge as to the title and in- 
cumbrance. This is upon the theory that the knowledge of 
the agent is the knowledge of the principal. An exception to 
this elementary rule cannot be sanctioned without the clear- 
est’ reason therefor. It is a matter of universal knowledge 
that insurance companies, as their business is now transacted, 
deal with the public almost, if not exclusively, through agents. 
The labors of such agents are performed under the direction 
of, and for compensation paid by, the companies. The usual 
rules of the law of agency must apply. Third persons dealing 
with an agent are entitled to rely upon his acts done within 
the apparent scope of his authority. The principal cannot 
plead a latent restriction upon his agent’s authority, which 
the person dealing with him did not know, and had no reason- 
able incentive or opportunity to discover. Nor is the person 
dealing in good faith with such agent bound to assume that he 
is dishonest. On the contrary, he may take it for granted that 
the agent will do his duty toward his principal, and the prin- 
cipal is thereby induced by self-interest 'to employ honest per- 
sons to represent him in his dealings with the public. In this 
case the agent King was authorized to solicit insurance and 
fill out applications. In writing down the answers made by 
the applicant he was acting under authority from his princi- 
pal, and the applicant was not bound to see that he had writ- 
ten them correctly, he himself having made truthful answers. 
By giving a truthful answer to the agent, the applicant has 
discharged his duty to the company, and, if the agent writes 
in a false answer, his wrong will be imputed to the company, 
and it will be estopped to defend against liability because of 
the wrongs of its own servant. While there are some authori- 
ties holding to a contrary doctrine, the weight of authority 
supports the conclusion announced. In tna Ins. Co- vs. 
Simmons (49 Neb., 811) it is said to be the burden of the com- 
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pany to plead and prove that the answers were made as writ- 
ten. To the same effect is Kettenbach vs. Life Ass’n, 49 Neb., 
842. In Stone vs. Hawkeye Ins. Co. (68 Iowa, 737-740) occurs 
this language: “The agent, in whatever he did about the 
preparation of the application, acted for his principal, the in- 
surance company. He was empowered by it to prepare such 
applications for persons desiring insurance, and to forward 
the same to the company. He wrote the application in ques- 
tion in the performance of the duties of his agency; and, if the 
company was deceived or misled by the statement in the ap- 
plication that the building was insured, this was in conse- 
quence of the negligent or wrongful manner in which he per- 
formed the duties of his employment; and it is consistent 
with justice as well as the settled principles of the law that 
the consequence of his wrong should be visited upon his prin- 
cipal, rather than upon plaintiff, who was guilty of no bad 
faith in the transaction ’—citing Iron Works vs. Ins. Com- 
pany, 25 Conn., 465. The reasoning in the Stone Case is sound, 
and we think it applicable here. In Pickle vs. Phenix Ins. Co. 
(119 Ind., 292), it is said: “ Where an agent, authorized by his 
company to take applications for insurance, writes false an- 
swers to questions contained in the applica'tion, without the 
knowledge and contrary to the directions of the applicant, 
who makes true answers to such questions, the company is 
estopped by the answers thus written by the agent.” In the 
case last cited it was squarely ‘held that the agent, in taking 
the application and in writing down the answers, was acting 
for his company, and his wrong must be imputed to his printi- 
pal: Home Fire Ins. Co. vs. Gurney, 56 Neb., 306; Home Fire 
Ins. Co. vs. Falloon, 45 Neb., 557; Hartford F. Ins. Co. vs. 
Landfare (Neb.), 88 N. W., 779; Phenix Ins. Co..vs. Allan, 109 
Ind., 273; Rogers vs. Phenix Ins. Co., 121 Ind., 570; Kausal vs. 
Mut. Ins. Co., 31 Minn., 17; Lamb vs. Council Bluffs Ins. Co., 
70 Iowa, 238; Ins. Co. vs. Camp, 71 Tex., 503; Breckinridge 
vs. Am. Cent. Ins. Co., 87 Mo., 62; Dunbar vs. Phenix Ins. Co., 
72 Wis., 492; Aetna Live Stock F. & T. Ins. Co. vs. Olmstead, 
21 Mich., 251. In the case last cited the late Judge Cooley 
said: “It cannot be tolerated that one party shall draft the 
contract for the other, and receive the consideration, and then 
repudiate his obligation on the ground that he had induced 
the other party to sign an untrue representation, which was, 
by the very terms of the contract, to render it void. * * * 
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When an agent, who at the time and place is the sole repre- 
sentative of the principal, assumes to know what the principal 
requires, and, after being furnished with all the facts, drafts 
a paper which he declares satisfactory, induces the other 
party to sign it, receives and retains the premium money, and 
then delivers a contract which the other party is led to be- 
lieve and has a right to believe gives him the indemnity 
for which he paid his money, we do not think the insurer can 
be heard in repudiation of the indemnity on the ground of his 
agent’s unskillfulness, carelessness, or fraud.” To the conclu- 
sions thus cogently stated by Judge Cooley we give our assent. 
It is the doctrine that has obtained long in this jurisdiction, 
and is sanctioned by many cases which might be added to 
those already cited. 

It remains to be determined whether the contention of de- 
fendant company that there is a recognized distinction be- 
tween mutual companies organized under the provisions of 
chapter 33, Sess. Laws 1891, § 51 et seq. (chapter 43, Comp. St., 
1899), and stock companies, can be sustained; the contention 
being that because of such distinction the agents of the for- 
mer class of companies do not stand upon the same basis as 
agents of the latter. It is said that stock companies deal with 
strangers, and mutual companies deal with their own mem- 
bers, who are charged with knowledge of the law applicable to 
such companies, and have actual notice thereof through the 
policy issued to the member. Some courts, it is true, have 
sought to rule strictly with reference to the authority of the 
agents of mutual companies, construing such authority in the 
light of the by-laws and charters of mutual companies: Hale 
vs. Mechanics’ Ins. Co., 6 Gray, 169; McCoy vs. Roman Cath- 
olic, ete., 152 Mass., 272. It is not true, however, that this rule 
has been adopted by many courts, and it is apparent that the 
tendency has been to hold that the agent of a mutual company 
is strictly and exclusively the agent of the company in all mat- 
ters relating to the procurement of the policy, and the prepa- 
‘ation of the application. The insured does not become a 
member in the mutual company until the policy has been is- 
sued to him. Therefore prior to that time he stands in the 
same relation to the mutual company as he would to a stock 
company, the distinction between them being one which the 
average man is not often qualified to recognize. It is true 
that he must respect any restriction upon the agent’s au- 
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thority coming to his knowledge, or which he may be held to 
know; but until the policy issued the soliciting agent of a 
mutual company is wholly the agent of the company, and the 
rights of the applicant are to be governed by the same rules 
which obtain in the case of stock companies. We believe the 
rule is well stated in Ellenberger vs. Protective Mutual Fire 
Ins. Co. (S9 Pa., 464): “In a mutual insurance company mem- 
bership dates from the consummation of a contract, and not 
before. During negotiations for insurance a mutual company 
occupies no other or better position than one organized on the 
stock plan, and cannot profit by the fraud of its agent; for 
the membership arises from, but does not precede, the con- 
tract. As to all preliminary negotiations, the agent acts only 
on behalf of the company:” Columbia Ins. Co. vs. Cooper, 50 
Pa., 331. In Kausal vs. Mut. Fire Ins. Co., supra, speaking 
upon the contention that the distinction said to exist between 
stock companies and mutual companies results in a difference 
in the relative duties of applicant and company, it is said: 
“ But in applying and contracting for insurance the applicant 
and the company are as much two distinct persons as in the 
case of a stock company; and we see no reason for holding 
the agent who takes the application any less the agent of the 
insurer in the one case than in the other.” We conclude, 
therefore, that the agent in the case at bar was the agent of 
the company; that knowledge on his part was knowledge of 
the company; and the conclusion follows that the execution 
of the policy with full knowledge of the existing facts, which, 
by the conditions of the policy, rendered it void, is a waiver of 
those conditions. Otherwise the company would be permitted 
to enjoy the benefits of a contract indefinitely upon which it 
never intended to pay a loss, because invalid when issued: 
Liverpool & L. & G. Ins. Company vs. Ende, 65 Tex., 18. 

It cannot be contended that plaintiffs were bound to make a 
revelation to defendant company as to the title and incum- 
brance subsequent to the receipt of their policy, which con- 
tained stipulations as to the manner in which waivers could 
alone be valid and binding on the company. As already re- 
marked. they were entitled to assume that the agent had done 
his duty, and had written the answers as made by them, and 
that anything he had done with reference to the application 
was within the scope of his authority. But, at all events, they 
could not be bound by a restriction upon the agents authority, 
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notice of which came to them through the policy subsequently 
issued. In Crounse vs. Hartford Ins. Co. (79 Mich., 249) it is 
held: “A restriction in an insurance policy upon an agent’s 
authority cannot be construed to refer to his acts or knowl- 
edge prior to the delivery of the policy.” The acts of the agent 
within the apparent scope of his authority at the time he acts 
will bind the company: Niagara Ins. Co. vs. Lee, 73 Tex., 641. 
In Eilenberger vs. Ins. Co., supra, it is said: “A company can- 
not escape the consequences of the fraud or mistake of its 
agent by inserting a stipulation in the policy that such agent 
shall be deemed the agent of the insured, who, at the time of 
applying for the policy, was ignorant of the insurer’s inten- 
tion so to stipulate.” 

Nothing herein is intended to qualify or modify the doctrine 
established in this court that, where a policy provides that no 

yaiver of any of its conditions will be valid until “the same be 
indorsed in writing on the policy and signed by the president 
or secretary at the home office only,” as provided in the policy 
under consideration, it will not be permitted to a party to 
show waiver by other or different modes: German Ins. Co. 
vs. Heiduk, 30 Neb., 288. It cannot be said, however, that a 
false answer inserted in the application by the agent of the 
company, contrary to the directions of the applicant, is a vio- 
lation ‘by the applicant of the stipulation in the policy just 
referred to: Hartford Ins. Co. vs, Landfare, supra, and cases 
cited. The plaintiffs having told the company the truth with 
reference to facts inquired about, they were absolved, after 
receipt of the policy, from any obligation to discover whether 
it had been issued in violation of the terms therein contained. 
It might ‘be further remarked that the ordinary stipulation in 
a policy against liability in case of failure of title is to guard 
against the moral hazard, the theory being that the insured, 
not owning the property, but the loss, if it occurs, payable to 
him, would be tempted to commit a fraud upon the company. 
The same is true of incumbrances. In this case it appears 
that the record title was in James P. Lowe, while the insur- 
ance ran in the name of James P. Lowe & Son. Under this 
state of facts it would scarcely seem that the interest of the 
insured and that of the owner of the record title were very 
widely divergent. 

We cannot agree to the contention that the proof fails’ to 
sustain the finding that the value of the property was not ma- 
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terially misrepresented. Values are largely matters of opin- 
ion. The testimony as to the value of the property destroyed 
is amply sufficient to sustain the verdict. 

The lower court allowed $100 attorney’s fees to plaintiffs, 
under the provisions of section 45, c. 43, Comp. St. It is con- 
tended on the authority of German Ins. Co. vs. Eddy (37 Neb., 
461, 462) that such allowance can only be made upon proof as 
to what constitutes a reasonable fee in the case, and that in 
the case at bar there is a failure of proof in this regard. From 
the record it appears that judgment was rendered for plain- 
tiffs in the sum of $3,192.50, “as by said verdict so found, and 
their cost herein expended, taxed at $59.15.” An application 
by plaintiffs was made for the allowance of an attorney’s fee, 
and the record recites: “ The said judgment hereinabove men- 
tioned is hereby set aside, to which defendant excepts, and a 
hearing had on said application for the allowance of attorney’s 
fees; on consideration whereof the court finds that $100 is a 
reasonable allowance,” etc. Defendant company filed objec- 
tion to this action of the court, stating that the court was 
without jurisdiction, in that the rendition of the judgment 
was a Violation of constitutional right, as an attempt to take 
the property of defendant without the process of law. We 
think that under the record it is too late for defendant com- 
pany to urge that the allowance of the fee was made without 
proof as to its reasonableness. It appears that a hearing was 
had, and that defendant was present thereat. Error in the 
action taken by the trial court does not affirmatively appear, 
and it does not appear that defendant at that time called to 
the attention of ‘the court its objection now presented. 

Was there error in the admission and exclusion of evidence? 
Briefs of counsel for both parties are meager in their discus- 
sion of these assignments. It is contended that the court 
erred in the admission of the policy sued on because not identi. 
fied and no proper foundation laid. We do not think this was 
error. The answer admitted the execution and delivery of the 
policy. 

Error is claimed in the admission of testimony as to the 
conversations had between the insured and the company’s 
agent, King, when the application was written, calculated to 
show that the applicant stated the facts with reference to 
title and incumbrance. This was clearly admissible under the 
issues as joined. and was not a violation of the rule inhibiting 
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the variation or qualification of written contracts by parol. 
The written application was impeached by the reply of plain- 
tiffs. 

Error is claimed in the exclusion of certain testimony of- 
fered to show that some of the personal property was held by 
plaintiffs on commission. The evidence, we think, shows with 
sufficient certainty that the goods destroyed which belonged 
to plaintiffs exceeded the amount of the insurance thereon, 
and the exclusion of this testimony cannot be said to be prej- 
udicial. 

Errors claimed with reference to instructions given and re 
fused have already been sufficiently considered, and need not 
be further mentioned. We have carefully examined the rec- 
ord in this case, and are convinced that the proceedings had at 
the trial in the lower court are free from error prejudicial to 
the rights of defendant company. Hence it is recommended 
that the judgment be affirmed. 

Hastings, C., concurs. 

: Perr Curiam. 

The conclusions reached by the commissioners are approved, 
and, it appearing that the adoption of the recommendations 
made will result in a right decision of the cause, it is ordered 
that the judgment of the District Court be affirmed. 


1903.) Behling vs. Northwestern Nat. Life Ins. Co. 


SUPREME COURT OF WISCONSIN. 


BEHLING 
v8. 


NORTHWESTERN NAT. LIFE INS. CO.* 


The policy stipulated only for premiums payable in cash, but provided 
that failure to pay any premium or note or interest, when due 
should terminate the contract. 

Held, That such failure caused a forfeiture. 


The insured agreed to exchange an assessment policy to one on the 
level-premium plan, and as a consideration for the waiver of the re- 
serve called for on the latter plan agreed that there should be a 
policy lien of a certain sum, one-tenth to be paid on acceptance of 
the application. A note was accepted for this tenth. 

Held, That failure to pay the note when due forfeited the policy. 

Held, That where the note was payable at a certain place, it was suffi- 
cient that it should be at such place, and its nonpayment automati- 
cally terminated the contract without notice or other action by the 
company. 

Held, That the fact that the beneficiary was the wife of insured, and had 
a vested interest, did not prevent him from doing acts which for- 
feited the policy according to its terms. 


Appeal from Circuit Court, Waupaca County. Action by 
Alvina Behling against the Northwestern National Life In- 
surance Company. Judgment for plaintiff, and defendant ap- 
peals. 


Statement of facts by Marsnatt, J. 


Action to recover on a life insurance policy issued in lieu of 
one previously held by plaintiff’s husband, which was upon an 
assessment plan requiring payment of an assessment of not 
exceeding $1.10 in definite periods and securing an indefinite 
amount of indemnity. The plan was changed in accordance 
with chapter 270, Laws of 1899, policyholders being permitted 
to surrender their contracts and obtain in lieu thereof others 
with ‘a stipulated “ premium feature,” so called, and securing 
to them fixed amounts of indemnity. The change required an 
application from the assured containing certain stipulations 
as a part of the new contract. Plaintiff's husband made such 
application. It contained this language :— 

In consideration of the granting of this request and the 


waiver by the company of the payment by me in cash of the 
reserve value at my attained age, * * * I do hereby ac- 


* Decision rendered, Feb. 24, 1903. 
VoL. XXXII.—28. 
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knowledge the existence of a lien against said policy in the 
sum of $79.06, with interest at 4 per cent per annum, inter- 
est payable semi-annually from the first day of December, 
A. D., 1900, at the office of the company in the city of Madi- 
son, Wis., and which said sum, with interest at 4 per cent 
per annum shall be a lien against and charge upon said 
policy until paid and discharged, 10 per cent of said sum be- 
ing paid with this application and the residue, or so much 
thereof as shall be unpaid at my decease, with any unpaid 
interest, to be deducted from said policy upon its maturity 
by my death. 

The application was accepted. Instead of a cash payment 
of one-tenth of the lien claim, or $7.91, being demanded and 
paid as recited in the application, the defendant accepted the 
assured’s note therefor, payable on the 1st day of January, 
1901, at the home office of the company at Madison, Wis., with 
interest on the same at the rate of 4 per cent per annum. It 
was not paid when due. No demand for payment thereof was 
made. It was retained by the company without any communi- 
cation in respect to it or the effect of the default passing be- 
tween it and the deceased till his death, which occurred Janu- 
ary 22,1901. The policy contained this provision :— 

Failure to pay any premium or note or interest when due 
will thereupon terminate this contract and insurance and 
forfeit all payments made to the company. 


The plan upon which the policy was issued required cash 
payments. There was no reference therein to any premium or 
other note, nor to the subject of notes, except that quoted. 
The court construed the contract and acts of the parties as 
waiving payment of the $79.06 till the maturity of the policy, 
and held the giving of the note a transaction entirely inde- 
pendent of such contract, hence not within the forfeiture 
clause thereof. The defense was based wholly upon the for- 
feiture clause and the default upon the note. The court held 
that plaintiff was entitled to recover the amount of the policy 
less the $79.06 and interest, made a lien thereon by the terms 
of the application. Judgment was rendered accordingly. 


Parurs & Hicks, for Appellant. 
Prerce & Lener, for Respondent. 


Manrsnatt, J. (after stating the facts). 
We apprehend that the court reached the conclusion that 
the forfeiture clause of the contract of insurance did not in- 
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clude the note by applying the familiar rule of construction, 
often stated so broadly as to be liable to mislead, that the 
language of a contract will not be so interpreted as to result in 
a forfeiture if a different meaning can fairly be attributed to 
it, and that those parts of a contract embodied therein for the 
benefit of one party, so expressed as to be ambiguous, should 
be construed favorably to the other party. Those rules are 
sometimes supposed to permit a court to violate the contrac- 
tual intent common to the parties at the time of making the 
contract by saying that they intended one thing when the rea- 
sonable probabilities are that they intended something else, 
and to take that course because the intent judicially found is 
within the reasonable scope of the language, looking to that 
alone. Rightly understood, rules for construction do not go 
to any such length. Otherwise it would ‘be a common occur- 
rence for a court to judicially substitute for parties a contract 
very different from the one they made for themselves, merely 
to avoid unfortunate consequences to one of them. When it 
is said that forfeitures are not favored and will not be en- 
forced if they depend upon judicial construction, if a meaning 
can be found within the scope of the language involved which 
will justify avoiding it, the meaning intended by the proviso 
is: if a meaning can be so found reasonably,—found in ac- 
cordance with settled law for the determination of con'trac- 
tual intention from the language used by the parties. The of- 
fice of rules for construction is not merely to enable courts to 
say how the language of a contract shall be read, but to en- 
able them to say how the parties concerned intended that it 
should be read. In applying such rules the court is bound to 
look, not to every meaning which can reasonably be attributed 
to the language used, as a mere abstract matter, but to such 
meanings as can be attributed thereto consistent with the 
entire instrument and the situation of the parties at the time 
it was made. In a case of reasonable doubt as to which of two 
meanings is the one the parties had in mind when making 
their contract, the court will prefer that which will prevent 
rather than that which will lead to a forfeiture. And that is 
the extent to which the court can go, even where the meaning 
of a contract depends upon judicial construction. True, as 
stated in the authorities, it is only where no other construc- 
tion is permissible that the court will adopt one which will re- 
sult in a forfeiture (Schunck vs. Gegenseitiger Wittwen und 
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Waisen Fond, 44 Wis., 369; Darrow vs. Family Fund Soc., 116 
N. Y., 537); but it is not permissible to do so arbitrarily—do 
it by merely ascertaining a meaning which by itself can, with- 
out the violation of rules of language, be attributed to the 
words of the parties. We cannot look for a contractual mean- 
ing of words beyond the reasonable boundaries thereof. Such 
boundaries are to be determined not alone by the particular 
words, but by such words and their context,—by the manner 
of their use as well as by the words themselves. If it appears 
clearly that they were used in one sense, a different sense can- 
not be adopted merely to prevent hardship. In short, the ex- 
treme length of judicial power to prevent a forfeiture is to go 
as far as “ perfectly fair and entirely rational construction of 
the language actually used by the parties will permit. To do 
more than that would be to sacrifice to the apparent right of 
one party in one case that steadfast adherence to law and 
principle which constitutes the only protection and defense of 
all rights, and all parties:” 2 Parsons, Cont. (8th Ed.), 506; 
McQuillan vs. Mutual R. F. L. Ass’n, 112 Wis., 665, 677; 88 N. 
W., 925. 

Enough has been said to indicate the correct standard by 
which to test the accuracy of the construction which the 
learned circuit judge gave to ‘the contract before us. The 
language of the forfeiture clause is general. It says: “ Fail- 
ure to pay any premium or note or interest when due will there- 
upon terminate this contract and insurance and forfeit all pay- 
ments made to the company.” We assume that the court held 
that the words “ premium or note” were used to convey the 
idea of premium or premium note, and consequently held that 
the note in question was not within the forfeiture clause be- 
cause it was not a premium note; that such a note is one 
which merely suspends the payment of the premium till the 
due date of the note; that one taken as a payment of a pre- 
mium, strictly so called, is not a premium note, but is in effect 
mere evidence of a Joan of money by the company to the as- 
sured, the money being used by him to satisfy the premium 
liability. It may be that, technically, such is the case; but the 
question here is, as we have before seen, in what sense was the 
term used in the insurance contract? We search the applica- 
tion for the policy, and the policy, every part of the insurance 
contract, in vain for anything indicating that the giving of 
premium notes. in the sense of commercial paper suspending 
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the due date of premiums, was contemplated by the parties. 
Cash payments only were provided for. Therefore to hold 
that the word “ note ” should be deemed to refer only to notes 
temporarily suspending or fixing the due date of premiums, 
would be to act arbitrarily. In our judgment, looking to the 
whole contract, we cannot come to any other reasonable con- 
clusion than that the forfeiture clause, in its plain, ordinary 
signification, means that nonpayment of any note given to the 
company, either as evidence of indebtedness for the insurance 
or as payment therefor, shall per se extinguish all liability of 
the company upon the policy. 

But it is said that payment of the entire amount the assured 
was required to contribute to the company’s reserve fund, the 
$79.06 mentioned in the application, was postponed by the 
terms of the insurance contract till the maturity thereof and 
made a lien thereon. That is what the court decided. We 
cannot agree with that conclusion. It seems to violate the 
plain letter of the contract. The application for the insurance 
recited as a fact the payment to the company at the time it 
was presented of 10 per cent of the $79.06. The whole amount 
of the reserve fund to be contributed to the assured was not 
postponed till the maturity of his contract, but using the 
language of his application, which of course forms a part of 
his contract, “ the residue, or so much thereof as shall be un- 
paid at my decease, with any unpaid interest,” etc., was post- 
poned,—the residue left after payment of the 10 per cent 
which the application recited was paid at the time it was pre- 
sented to the company. Upon the theory of the decision com- 
plained of, the appellant voluntarily, without consideration, 
released its security upon the policy for the 10 per cent by an 
independent transaction by which it in effect loaned the as- 
sured money to make the cash payment required upon the 
policy. Obviously, if as the court found, the giving of the note 
was a full cash payment to the company, extinguishing instead 
of suspending payment of the reserve fund premium to that 
amount, then to that extent it released the lien upon the 
policy: McCoy vs. Quick, 30 Wis., 521. 

It is considered that payment of nine-tenths, only, of the re- 
serve fund was by the terms of the insurance contract post- 
poned till the maturity thereof, and that the note for $7.91 
was taken for the other tenth and made payable January 1, 
1901. It follows that the note is within the forfeiture clause 
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of the policy, and that by the nonpayment thereof the policy 
lapsed, if we are to give effect to the plain language thereof. 
It was self-executing in form, therefore, immediately upon the 
happening of the event which by the stipulation was of itself 
to have the effect of terminating the policy contract, it was 
terminated. The effect of a self-executing forfeiture clause 
has been so often discussed by this and other courts that we 
need only at this time, it seems, suggest the rule. 

It is said that, conceding that the note is within the forfei- 
ture clause of the policy, the failure of the appellant to make 
any demand for payment thereof or to suggest in any way to 
the assured that a forfeiture would be insisted upon, or to do 
any affirmative act declaring the forfeiture, waived the same. 
The law, without much conflict in the authorities, is settled 
the other way. Where a note given upon a policy of insurance 
is made payable at a particular place and it is stipulated in 
the contract that failure to pay the same according to its 
terms shall terminate the policy, it is sufficient to make the 
forfeiture clause operative to have the note at the place desig- 
nated for payment at the proper time, so as to enable the as- 
sured to pay it if he desires to do so, and his failure to make 
such payment. The policy being at an end by the happening 
of these events, the company owes no duty to the assured to 
give him any notice to that effect. In 2 Joyce on Ins. (§ 1208), 
after reviewing the authorities at considerable length, the au- 
thor fairly sums up the question thus:— 

“Unless there is something in the particular circumstances 
of a case to warrant a departure therefrom, or unless a statute 
provides otherwise, the rule evidenced by the undoubted 
weight of authority is, that the contract ceases in such case 
upon default according to and in the manner provided by the 
stipulations, and that no demand or notice or declaration of 
forfeiture is necessary.” 

The more significant of the cases usually cited to support a 
view contrary to the one last expressed, will be found upon 
examination not to do so, or it will be discovered that the 
courts overlooked the difference between the duty of a holder 
of a paper which does not evidence an absolute promise to pay 
or make it the duty of the debtor to pay at a stipulated place, 
and a note like the one in question in this case. That was 
clearly pointed out in Pendleton vs. Knickerbocker L. Ins. Co. 
(C. C.), 7 Fed., 173. Roehner vs. Knickerbocker L. Ins. Co. (68 
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N. Y., 160) is a leading case on the subject. The note there 
was made payable as in this case at a particular place, and at 
the due date thereof it was there for payment. It was not 
paid. Nevertheless the claim was made that the forfeiture 
clause was not rendered operative, because it was necessary 
for the company to have made known to the assured its inten- 
tion to claim the benefit of the forfeiture within a reasonable 
length of time. The court decided that the forfeiture clause 
was self-executing, and that immediately upon the happening 
of the events stipulated to be sufficient to terminate the insur- 
ance contract, it ceased to exist; that the company was under 
no obligation, as a condition of enjoying the benefit of the 
stipulation favorable to it, to do more than the parties con- 
cerned in the matter agreed should be done, and it did not re- 
quire the company to make any demand of payment of the 
note upon the assured or to declare any forfeiture for the non- 
payment thereof. That is in accord with the current of au- 
thority that a provision in an insurance policy plainly in- 
tended, when satisfied, to terminate the insurance contract, 
must be given that effect by the courts. The rule which some- 
times leads courts astray, that a contract will not be so con- 
strued as to create a forfeiture when any other result is per- 
missible, must always give way to these other rules, to which 
there is no exception: When the language of a contract is 
plain and the apparent meaning leads to no absurd result, 
there is no occasion for and no right to resort to rules for 
judicial construction to discover some other meaning, and that 
is so, regardless of consequences. Courts cannot change con- 
tracts for the purpose of saving a person from the conse- 
quences of his own want of judgment or the unexpected and 
unfortunate results of want of reasonable attention to his own 
interests at the time of making the contract. The best that 
courts can do is to enforce the lawful contracts of parties just 
as they have seen fit to make them. Applying that, this court 
and other courts hold that when the parties to a contract in- 
clude in it a self-executing forfeiture clause, it must be recog- 
nized and enforced, and that insurance contracts are no ex- 
ception to such rule: Joliffe vs. Madison Mut. Ins. Co., 39 
Wis., 111; Freckmann vs. Supreme Council Royal Arcanum, 
96 Wis., 133; Hughes vs. Wis. O. F. M. L. Ins. Co., 98 Wis., 292; 
Loeffler vs. M. W. of America, 100 Wis., 79, 94; Schmidt vs. 
Knights of Maccabees, 97 Wis., 528; Ellerbe vs. Faust, 119 
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Mo., 653; St. Patrick’s M. B. Soc. vs. McVey, 92 Pa., 510; Holly 
vs. Metropolitan L. Ins. Co., 105 N. Y., 487; Pitt vs. Berkshire 
L. Ins. Co., 100 Mass., 500; Lyon vs. Royal Soc. of Good Fel- 
lows, 153 Mass., 88; Muhleman vs. National Ins. Co., 6 W. Va., 
508. 

The further point is made that plaintiff had a vested inter- 
est in the policy which cannot properly be prejudiced without 
her consent by any act of her husband. The rule invoked has 
no application to acts of the assured causing a forfeiture of 
‘his policy according to the stipulations thereof. That was re- 
cently suggested in Ellison vs. Straw (Wis.), 92 N. W., 1094. 
The question was only passingly referred to because it did not 
seem to be one open to serious controversy. Of course, what- 
ever interest a married woman has as beneficiary under a 
policy of insurance is subject to the provisions of the insur- 
ance contract as regards forfeitures. 

The judgment of the Circuit Court is reversed and the cause 
remanded with directions to render judgment dismissing the 
complaint with costs. 


SUPREME COURT OF WISCONSIN. 


HOGUE 
v8. 


FARMERS’ MUT. FIRE INS. CO. or Sparta.* 


Under a statute providing that interests in lands could only be trans- 
ferred by means of written instruments, the surrender to the vendor 
of a written contract of sale and its acceptance, together with the 
making of a new and substituted contract was sufficient compliance 
with the statute. 


The giving of a bond to convey an interest in land by the owner, and 
joining in a contract to convey in order to secure a debt was an in- 
cumbrance within the policy. 


Appeal from Circuit Court, Monroe County. Action by L. 
F. Hogue against the Farmers’ Mutual Fire Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Re- 
versed. 

Statement of facts by Marsnaxt, J. 

The questions at issue included this: Was the provision of 
the insurance contract, rendering it void if the assured, at any 
ee Fe 
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time after the date of the application, incumbered the prop- 
erty in addition to the incumbrances thereon mentioned in 
such application, satisfied, so as to make such provision op- 
erative? The nature of the title of the assured and the facts 
as to such question by the undisputed evidence, were as fol- 
lows: James Hall took out the policy of insurance. He died 
prior to the commencement of this action. His title was that 
of vendee under a land contract. The vendor was John Van- 
ness. The amount unpaid on the contract was $800. The ven- 
dee’s interest in the property was further incumbered by a 
mortgage of $200 when he applied for the policy. He stated 
in his application that the property was incumbered to the 
amount of $1,000. The policy was for $250 and was for the 
term of five years from and after March 2, 1895. It contained 
a provision to the effect that it would become void if the as- 
sured should incumber the property in addition 'to the incum- 
brances mentioned in the application, at any time after the 
date thereof, without notice to the company. Vanness con- 
veyed the legal title to the property to Phillip McConnell. On 
or prior to May 24, 1899, a new contract was made between 
McConnell and Hall, which they intended should supersede 
the one between Hall and Vanness. Under such new contract 
Hall became the vendee of McConnell, the amount to be paid 
for the property being $1,300, which sum, so far as appears 
from the evidence, was intended to cover all outstanding in- 
cumbrances upon Hall’s interest in the land, the $800 unpaid 
on the old contract, the $200 mortgage indebtedness to plain- 
tiff, and some back taxes and past-due interest. (There was 
some dispute as to whether it did not include other indebted- 
ness.) Hall was an old man. Subsequent to the making of 
the new contract he went to live at the home of plaintiff and 
his wife, and, after incurring some indebtedness to them, for 
the purpose of securing the payment thereof, and also secur- 
ing them for services in caring for him ‘thereafter, he turned 
over to them his interest in the property in question, and the 
insurance, in this wise: The parties, together with McCon- 
nell, having met for the purposes of the transaction, it was 
agreed that the contract between McConnell and Hall should 
be surrendered and that McConnell should make a new con- 
tract to plaintiff and his wife. That agreement was carried 
out. The consideration mentioned in the new contract was 
$1,343. There was nothing in the written evidence of the 
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transaction showing that it was otherwise than an absolute 
transfer of Hall’s interest in the land to plaintiff and his wife. 
The new contract was delivered to plaintiff, and the old one to 
McConnell, and the insurance policy, with an assignment 
thereof, was delivered to McConnell. There was a dispute as 
to whether Hall’s interest was transferred as security or ab- 
solutely. The court found on that as follows: “ Hall, for the 
purpose of securing said plaintiff for a debt he then owed this 
plaintiff, and in contemplation of further indebtedness, did 
cause to be assigned to the plaintiff his interest in the land 
upon which said dwelling house was situated, to hold until 
said Hall should pay or cause to be paid his said indebtedness 
to the said Hogue, the plaintiff.” In the transaction men- 
tioned Hall did not sign any papers, but 'the purpose of the 
transaction, understood by all parties thereto, was to substi- 
tute a contract between McConnell and plaintiff and his wife 
for the one between McConnell and Hall. The insurance com- 
pany was not notified of the transaction before the loss oc- 
curred. The property was destroyed by fire September 14, 
1899. <All the provisions of the policy as to proceedings sub- 


sequent to the loss, on the part of the assured, were complied 
with. Defendant denied all liability under the policy. The 
court decided that plaintiff was entitled to recover the full 
amount of the insurance. Judgment was rendered accord- 
ingly. 


Masters & Graves, fur Appellant. 
C. L. Hoop, for Respondent. 


Marsnatt, J. (after stating the facts). 

We have here an action on an insurance contract which un- 
equivocally provided that all rights of the assured under it 
should be forfeited if the insured incumbered the property in- 
volved subsequent to the application for the policy without 
notice thereof to the insurance company; the undisputed fact, 
and distinct finding of the court accordingly, that the property 
was so incumbered; no evidence of any fact nor any finding 
showing a waiver of the consequent forfeiture; and yet a 
judgment that the policy contract was binding upon the in- 
surer in face of its insistence upon the benefit of the stipu- 
lated forfeiture. The mere statement of the situation, it 
would seem, is all that need be said for an opinion upon which 
to base a decision reversing the judgment. 
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We are unable to understand from the record, or very 
clearly from the argument of the learned counsel for respond- 
ent, by what course of reasoning the learned court reached the 
conclusion complained of. It is suggested that it may be 
justified upon the theory that Hall’s contract with Vanness 
was never manually surrendered, nor by any writing, and that 
since he did not join in the contract with plaintiff by signing 
the same, or by some writing, he did not incumber his interest 
in the property by the transaction with plaintiff within the 
meaning of the policy. The further suggestion is made that 
the mere giving of a bond for a deed, by the owner of land, 
agreeing to convey the same upon payment of the purchase 
money, is not an incumbering of property within the meaning 
of the policy. We will give such attention to both of such 
propositions as they seem to merit. 

True, the right of a vendor of land under a land contract is 
an interest in land (Richardson vs. Johnsen, 41 Wis., 100), and 
true, also, such interest in land cannot be surrendered other- 
wise than by 

Act or operation of law or by deed or conveyance in writing, 

subscribed by the party creating, granting, assigning, sur- 

rendering or declaring the same or by his lawful agent 
thereunto authorized by writing.—NSection 2302, Rev. St., 

1898. 


But that is satisfied by a surrender of the contract to the 
vendor and the acceptance thereof, coupled with an intention 
by both parties to the transaction to extinguish the vendee’s 
equity under the contract (Hutchins vs. Da Costa, 88 Wis., 
371-375), or by the doing of any other act or acts by the vendee 
inconsistent with the continuance of ‘his interest in the land 
under his contract, accepted by the holder of the legal title 
with that view, coupled with acts on the latter’s part upon 
the faith thereof, making operative the doctrine of estoppel in 
pais: O’Donnell vs. Brand, 85 Wis., 101; Hutchins vs. Da 
Costa, supra; Goldsmith vs. Darling, 92 Wis., 363; Lovejoy 
vs. McCarty, 94 Wis., 341; Slaughter vs. Bernards, 97 Wis., 
184. Under that rule there can be no doubt, that Hall’s deal- 
ing with McConnell, after the latter became possessed of the 
legal title to the land, whereby he accepted from the latter a 
new contract for the one with Vanness, such new contract in- 
cluding the purchase money to be paid, the amount unj1id 
upon the old contract, the transaction being recognized by 





444 Insurance Law Journal. [May, 


both parties thereafter as evidencing their relative rights in 
the land, operated as a surrender by Hall to McConnell of his 
interest under the Vanness contract, by operation of law. 
The same rule applies to the transaction in which the contract 
was made between McConnell and plaintiff and his wife. The 
surrender by Hall of his contract with McConnell to the lat- 
ter, his acceptance thereof and reliance thereon in making the 
new contract with plaintiff and his wife at Hall’s request for 
the purpose of placing the latter’s interest under the control 
of the new vendees as security, by operation of law extin- 
guished the old contract and the vendee’s interest it stood for, 
so far as necessary, to effectuate the intention of the parties 
to the transaction. : 

The idea advanced that the giving of a bond for a deed by 
the owner of land to another is not an incumbering of land 
within the meaning of the clause of an insurance contract 
such as the one we have under consideration in this case, does 
not appear to be material, even if good law. Here the assured 
did not merely give a bond to convey his interest to plaintiff. 
He in fact, as the court found, joined in a transaction for the 
purpose of conveying, and which effectually conveyed, all his 
right, title and interest in the property covered by the insur- 
ance policy to the plaintiff and his wife as security. It hardly 
admits of serious discussion that such transaction incumbered 
the property in addition to the incumbrances thereon specified 
in the application for the insurance. As we read the finding 
of the trial court, it is to that effect, and clearly should have 
been followed by a conclusion of law that the defendant was 
entitled to judgment dismissing the complaint with costs. 

The judgment of the Circuit Court is reversed and the cause 
remanded with directions to dismiss the complaint with costs. 





German Ins, Co. vs. Shader. 


SUPREME COURT OF NEBRASKA. 


GERMAN INS. CO. oF FREEPORT, ILL., 
v8. 
SHADER.* 


In pleading performance of conditions precedent under section 128, Code 
Civ. Proc., a plaintiff may properly assume that conditions which 
have been waived will not be relied upon, and allegations of waiver 
to meet a defense based on such conditions are not inconsistent with 
the statutory allegation that all conditions on his part have been 
duly performed. 


A plaintiff does not change his cause of action by substituting allega- 
tions of waiver for a general denial with respect to a defense of 
breach of conditions precedent. 


Former decisions of this court as to waiver of ¢onditions in policies of 
insurance and the construction of such conditions adhered to. 


Provisions in a policy of insurance that the risk shall not attach unless 
the premium has been actually paid are waived in case the policy is 
delivered upon an agreement to extend credit, and the insurer does 
not take advantage of said provisions, but treats the policy as in 
force. 

Receiving the premium after destruction of all the insured property, so 
that nothing remains to which insurance might attach, waives a 
provision that the insurer shall not be liable for a loss occurring 
before payment of the premium. 

Where an agent who has general power to receive and collect premiums 
accepts a premium after loss, and the insurer desires to repudiate 
such act, it should return or tender the money to the insured. Mere 
return to the agent, with instructions which are not executed, will 
not suffice. 

The decision of the trial court upon conflicting evidence as to miscon- 
duct of counsel will not be disturbed. 

While not to be commended, an instruction directing the jury to “do 
substantial justice’? between the parties is not prejudicial error 
where they are told to do so by finding a verdict ‘solely from the 
evidence in the case, applying the law as given in these instruc- 
tions.” 


Commissioners’ opinion. Department No. 2. Error to Dis- 
trict Court, Lancaster County. Action by Arthur L. Shader 


against the German Insurance Company of Freeport, Ill. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Burr & Spencer and F. A. Borumer, for Plaintiff in Error. 
Rose & Comstock, for Defendant in Error. 


Povunp, C. 
On a former occasion a judgment for the plaintiff in this 
cause was reversed for the reason that the trial court per- 


*Decision rendered, Feb. 17,1903. Syllabus by the Court, 
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mitted him to show waiver of conditions in a policy of insur- 
ance upon a reply which only denied that there had been any 
breach. Upon a new trial a verdict for the plaintiff was again 
rendered, and the insurance company has comé to this court 
on error a second time. 

The principal errors assigned are the admission of parol evi- 
dence as to waiver of conditions in the policy notwithstanding 
a provision that no agent should have power to waive such 
conditions otherwise than by a written indorsement, and cer- 
tain instructions whereby the question as to waiver was left 
to the jury. It is also claimed that the amendments whereby 
plaintiff was allowed to set up waiver of the conditions in the 
policy state a new and distinct cause of action, upon which the 
statute of limitations had run, within the purview of the deci- 
sion in Buerstetta vs. Tecumseh National Bank, 57 Neb., 504; 
that the verdict is contrary to the evidence; that plaintiff's 
counsel were guilty of prejudicial misconduct; and that the 
trial court erred in instructing the jury to “do substantial 
justice ” by their verdict. 

We are satisfied that the case of Buerstetta vs. Tecumseh 
National Bank. supra, has no application. In pleading per- 
formance of conditions precedent under section 128, Code Civ. 
Proc., a plaintiff may safely assume that conditions which 
have been waived will not be relied upon, and allegations of 
waiver to meet a defense based on such conditions are not in- 
consistent with the statutory allegation that all conditions on 
his part have been duly performed: Levy vs. Peabody Ins. 
Co., 10 W. Va., 560. Hence it was entirely proper to set up the 
waiver in reply, and there would have been no departure from 
the cause of action set up in the petition had this course been 
taken: Jacobs vs. St. Paul F. & M. Ins. Co., 86 Iowa, 145; 
Standard Accident Ins. Co. vs. Friedenthal, 1 Colo. App., 5; 
American Cent. Ins. Co. vs. McLanathan, 11 Kan., 533; Vir- 
ginia F. & M. Ins. Co. vs. Saunders, 86 Va., 969. It could make 
no substantial difference if the plaintiff preferred to anticipate 
the defense and set up waiver in the petition. He did not 
change his cause of action by substituting allegations of 
waiver for the general denial. 

The question as to admissibility of the evidence objected to 
has been before the court in various phases in a number of 
cases, and, if we may rely on past adjudications, has been com- 
pletely determined: Slobodisky vs. Phenix Ins. Co. (53 Neb., 
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816); Pythian Life Ass’n vs. Preston (47 Neb., 374); Hartford 
Fire Ins. Co. vs. Landfare (Neb., 88 N. W., 779); Hunt vs. State 
Fire Ins. Co. (Neb., 92 N. W., 921), and cases cited. But in a 
number of cases which have come before us recently, as well 
as in the case at bar, the prior decisions of this court on the 
subject of insurance have been assailed vigorously, and it has 
been asserted that the court has taken positions at variance 
both with principle and authority. The recent decision of the 
Supreme Court of the United States in Northern Assurance 
Co. vs. Grand View Bldg. Ass’n (183 U. S., 308) is chiefly relied 
upon in this connection, and that case has been urged upon 
our attention so persistently of late that it seems proper to 
state the reasons moving us to adhere to the course of decision 
long established in this jurisdiction, notwithstanding the 
great authority of the tribunal which has adopted a different 
doctrine. 

The general rule that an insurance company cannot take ad- 
vantage of conditions in a policy whereby such policy is to be 
void by reason of circumstances existing at the time the policy 
issued, in case the facts were known to its agent at the time, 
has been recognized universally. More recently insurance 
companies have sought to avoid the consequence of this well- 
established rule by provisions to the effect that the conditions 
of the policy could be waived only by written indorsement, and 
by clauses in which agents are forbidden to waive any of the 
conditions of the policy in any other manner. Notwithstand- 
ing provisions of this type, an overwhelming majority of the 
State courts have continued to apply the rule that an insur- 
ance company cannot set up that a policy issued by its agent 
with knowledge of the facts was void, when it was issued, by 
reason of facts which he well knew. Including our own court, 
the courts of some twenty-seven States, at least, have, upon 
one ground or another, adhered to this doctrine in the face of 
these provisions as to waiver: Wood vs. American Fire Ins. 
Co., 149 N. Y., 382; Berry vs. American Central Ins. Co., 132 
N. Y., 49; Blass vs. Agricultural Ins. Co., 162 N. Y., 639; 
Breedlove vs. Norwich Union Fire Ins. Soc., 124 Cal., 164; 
Kruger vs. Western F. & M. Ins. Co., 72 Cal., 91; Crouse vs. 
Hartford Fire Ins. Co., 79 Mich., 249; Improved Match Co. vs. 
Michigan Mut. Fire Ins. Co., 122 Mich., 256; Lamberton vs. 
Connecticut Fire Ins. Co., 39 Minn., 129; Anderson vs. Man- 
chester Fire Assurance Co., 59 Minn., 182; Reaper City Ins. 
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Co. vs. Jones, 62 Ill., 458; John Hancock Mut. Life Ins. Co. vs. 
Schlink, 175 Ill., 284; Phenix Ins. Co. vs. Caldwell, 187 IIl., 73; 
Bartlett vs. Firemans Fund Ins. Co., 77 Iowa, 155; Western 
Assurance Co. vs. McAlpin, 23 Ind. App., 220; Hobkirk vs. 
Phenix Ins. Co., 102 Wis., 13; Trustees vs. Northwestern Na- 
tional Jns. Co., 98 Wis., 257; Cole vs. Union Central Life Ins. 
Co., 22 Wash., 26; Hart vs. Niagara Fire Ins. Co., 9 Wash., 
620; Thackery Mining & Smelting Co. vs. American Fire Ins. 
Co., 62 Mo. App., 293; Flournoy vs. Traders’ Ins. Co., 80 Mo. 
App., 655; Parsons vs. Knoxville Ins. Co., 132 Mo., 583; Me- 
Gonigle vs. Susyuehanna Mut. Fire Ins. Co., 168 Pa., 1; Home 
Ins. Co. vs. Stone River National Bank, 88 Tenn., 369; Hart- 
ford Fire Ins. Co. vs. Keating, 86 Md., 130; Pope vs. Glens 
Falls Ins. Co., 130 Ala., 356; Western Assurance Co. vs. 
Phelps, 77 Miss., 625; Home Ins. Co. vs. Gibson, 72 Miss., 58; 
Gandy vs. Orient Ins. Co., 52 8. C., 224; Wilson vs. Commercia! 
Union Assur. Co., 51 8. C., 540; Cowell vs. Phoenix Ins. Co.. 
126 N. C., 684; London & Lancashire Fire Ins. Co. vs. Gerte- 
son (Ky.); Niagara Fire Ins. Co. vs. Johnson, 4 Kan. App., 16; 
German Ins. Co. vs. Gray, 43 Kan., 497; Spalding vs. New 
Hampshire Fire Ins. Co. (N. H.), 52 Atl. 858; Hilton vs. 
Phoenix Assurance Co., 92 Me., 272; German American Ins. Co. 
vs. Humphrey, 62 Ark., 348; Pennsylvania Fire Ins. Co. vs. 
Faires, 138 Tex. Civ. App., 111; Phenix Ins. Co. vs. Searles, 100 
Ga., 97; American Central Ins. Co. vs. Donlon (Colo. App.), 66 
Pac., 249; Farmers’ & Merchants’ Ins. Co. vs. Nixon, 2 Colo. 
App., 265; Kahn vs. Traders’ Ins. Co., 4 Wyo., 419; Osborne 
vs. Phenix Ins. Co. (Utah), 64 Pac., 1103. 

In some jurisdictions it is held that the conditions restrict- 
ing the power of the agent to waive provisions of the policy 
have no reference to conditions in the policy avoiding the con- 
tract in its inception: Wood vs. American Fire Ins. Co., 149 
N. Y., 382; Continental Ins. Co. vs. Ruckman, 127 II1., 364; 
Rickey vs. German Guarantee Mut. Fire Ins. Co., 79 Mo. App., 
485; Crouse vs. Hartford Fire Ins. Co., 79 Mich., 249. Courts 
taking this view hold that the provision as to waiver only lim- 
its the power of the agent to waive conditions of the policy 
after it attaches, and not the power of the agent to make a 
contract in the first instance. Other courts hold that a provi- 
sion against waiver otherwise than in writing may itself be 
waived, and that this waiver may be oral: Phenix Ins. Co. vs. 
Hart, 149 Tll., 5183; German Ins. Co. vs..Gray, 43 Kan., 497; 
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Orient Ins. Co. vs. McKnight (Ill.), 64 N. E., 339; German 
American Ins. Co. vs. Humphrey, 62 Ark., 348; Western As- 
surance Co. vs. Williams, 94 Ga., 128; Pennsylvania Fire Ins. 
Co. vs. Faires, 13 Tex. Civ. App., 111; Kahn vs. Traders’ Ins. 
Co., 4 Wyo., 419. This court took the same position in Hart- 
ford Fire Ins. Co. vs. Landfare (Neb.), 88 N. W., 799. Other 
courts hold that such a provision is invalid on the ground that 
it is, in effect. a limitation of the power of the corporation it- 
self to waive provisions in its own contracts, since the corpo- 
ration can act only throngh agents: Lamberton vs. Connecti- 
cut Fire Ins. Co., 39 Minn., 129. In other jurisdictions the 
position is taken that issuance and delivery of the policy with- 
out objection and with knowledge on the part of the agent of 
facts which would render the policy invalid, is of itself a 
waiver by the company of the condition against parol waiver, 
since the company cannot take the benefit of a contract made 
by its agent, and at the same time escape the burden thereof: 
Home Fire Ins. Co. vs. Stone River Natl. Bank, 88 Tenn., 369; 
McGonigle vs. Susquehanna Mut. Fire Ins. Co., 168 Pa., 1; 
American Fire Ins. Co. vs. First Natl. Bank, 73 Miss., 469; Liv- 
erpool & London & Globe Ins. Co. vs. Ende, 65 Tex., 118; Davis 
vs. Phoenix Ins. Co., 111 Cal., 409. 

Finally, it has been suggested that failure to strike out the 
clause violated by facts of which the agent had knowledge, or 
to indorse the written consent, should be treated as ‘a waiver: 
Devine vs. Home Fire Ins. Co., 32 Wis., 471. From the very 
nature of the contract of insurance, it is doubtless essential 
that there be the utmost good faith on the part of the insured; 
and insurers are compelled to take great precautions to avoid 
imposition, and to obtain ‘the proper data with reference to 
which they may determine the character of the risk which they 
assume. For these reasons it is proper that the court should 
not merely enforce provisions in policies designed to protect 
the insurer in such respects, but the courts would be justified 
in dealing with provisions of that character somewhat liber- 
ally if so drawn as to operate no further. But insurers have 
to deal not only with fraud and imposition on the part of those 
who insure, but with carelessness, and even dishonesty, on ‘the 
part of those whom they procure to act as their agents. Ex- 
cessive zeal to procure business leads agents who are paid by 
commissions to do things in the stress of competition which 


their employers are not entirely willing 'to sanction; and the 
VoL. XXXII.—29. 
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provisions inserted in policies with which courts have had to 
deal in the past have been designed manifestly quite as much 
to avoid responsibility on the part of the company for acts of 
its agents as to prevent imposition on the part of those whom 
the company insured. In Union Mut. Life Ins. Co. vs. Wilkin- 
son (13 Wall., 222) Mr. Justice Miller made some character- 
istically sensible remarks upon this subject, which have been 
quoted frequently. As he says, the reports of judicial deci- 
sions are filled with the efforts of companies to establish the 
doctrine that they can stimulate agents to great activity in 
procuring contracts of insurance, and pay them commissions 
on the premiums obtained, and yet limit their responsibility 
for the acts of these agents substantially to the simple receipt 
of the premium and delivery of the policy. In consequence, 
there has been a contest between the courts on the one ‘hand 
and counsel for insurance companies on the other, the latter 
devising skillfully framed clauses and provisions, and the for- 
iner largely thwarting the purpose of these clauses by constru- 
ing them strictly against the insurer. It cannot be denied that 
not a little subtlety has been displayed on both sides of this 
contest. But it must not be overlooked that the companies 
are engaged in an endeavor to circumvent well-established 
principles of the law of agency, arising upon sound policy; and 
there is much justification for the determination of courts 
that these settled doctrines of the law shall not be contracted 
cut of existence lightly. 

One principle of the law of agency which insurers have 
steadily sought to avoid is that the knowledge of the agent 
is the knowledge of the principal. The general doctrine is 
that notice communicated to or knowledge acquired by the 
efficers or agents of ‘a corporation, when acting in their official! 
‘apacity or within the scope of their agency, is notice to or 
knowledge of the corporation. It is said that there are but 
three exceptions—matters which the agent has forgotten en- 
tirely or may have forgotten under the circumstances of the 
case, matters which for special reasons ‘he could not impart to 
his principal. and matters which the previous conduct of the 
agent or the fact that he is engaged in some fraud upon the 
principal make it certain that he will conceal: 4 Thompson, 
Corporations, sec. 5192. The ‘application of this rule to insur- 


ance companies is well settled: Fishbeck vs. Phenix Ins. Co., 
54 Cal., 422; Miller vs. Hartford Fire Ins. Co., 70 Iowa, 704; 
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St. Paul F. & M. Ins. Co. vs. Wells, 89 Ill., 82; Dick vs. Equi- 
table F. & M. Ins. Co., 92 Wis., 46; Pelkington vs. National 
Ins. Co., 55 Mo., 172; Phoenix Ins. Co. vs. Copeland, 90 Ala., 
386; German Ins. Co. vs. York, 48 Kan., 488; Beebe vs. Ohio 
Farmers’ Ins. Co., 93 Mich., 514; Tarbell vs. Vermont Mut. 
Fire Ins. Co., 63 Vt., 53; Home Ins. Co. vs. Gibson, 72 Miss., 58. 
This court has repeatedly announced the same rule: Hartford 
Fire Ins. Co. vs. Landfare (Neb.), 88 N. W., 779; Hunt vs. State 
Ins. Co. (Neb.), 92 N. W., 921, and cases cited. As the corpora- 
tion can act only through its agents, it might well be a ques: 
tion how far it may contract that it shall not be bound by no- 
tice to and knowledge of such agents. It has been suggested 
that such a provision in a policy would, in effect, be a limita- 
tion of the power of the corporation itself: Lamberton vs. 
Connecticut Fire Ins. Co., 39 Minn., 129. However this may 
be, it will be observed that no such stipulation is to be found 
in the policy in the case at bar. The provision of the policy 
does not say that notice to the company’s agents who are 
given power to accept risks shall not be notice to the company, 
but says only that conditions of the policy may not be waived 
otherwise than in a prescribed manner. It goes without say- 
ing that provisions for forfeiture are not favored: Woodmen’s 
Accident Ass’n vs. Pratt, 62 Neb., 678; Connecticut Fire Ins. 
Co. vs. Jeary, 60 Neb., 338; McMaster vs. New York Life Ins. 
Co., 188 U. 8., 25. It has been the settled policy of the courts 
to construe these provisions against the insurer. Hence, so 
long as the language of the contract does not preclude the 
operation of the rule that notice to the agent is notice to the 
company, the court will not give it such effect. It follows that 
the condition prohibiting the agent from waiving provisions of 
the policy otherwise than in the prescribed manner does not 
take away the duty of the company to take advantage of 
grounds entailing a forfeiture at the option of the company, 
when it is chargeable with notice thereof. 

Although the policy is conditioned to be void in certain 
cases, it is well settled that this means voidable at the option 
of the company. The contract is not wholly void, but the in- 
surer may, if it chooses, insist upon forfeiture under certain 
conditions: Hunt vs. State Ins. Co., supra, and cases cited. 
This construction of the policy has been assailed as in conflict 
with the language employed and at variance with the authori- 
ties. But it is well sustained by judicial decisions elsewhere: 
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Hanover Fire Ins. Co. vs. Dole, 20 Ind. App., 333; Kalmutz vs. 
Northern Mut. Ins. Co., 186 Pa., 571; Schmurr vs. State Ins. 
Co., 30 Or., 29; Horton vs. Home Ins. Co., 122 N. C., 498; Ste- 
venson vs. Phoenix Ins. Co., 88 Ky., 7; Kingman vs. Lancashire 
Tns. Co., 54 8. C., 599; Bouton vs. American Mut. Life Ins. Co., 
25 Conn., 542. The use of “ void” in the sense of “ voidable ” 
is so common that we see nothing in the language of the policy 
to militate against such a construction, and it is in entire ac- 
cord with the disinclination of courts toward forfeitures, and 
their desire to reach a just and equitable interpretation. It 
follows that, if the company does not exercise its option to 
avoid the policy with knowledge of the circumstances giving it 
that power, and treats the policy as in force, the forfeiture is 
waived. This is a waiver by the company, not by ‘the agent, 
and hence is not within the purview of the condition in ques- 
tion. It is said that such a construction of the provisions of 
the policy as to waiver deprives them of all force. We do not 
think this is true. An insured would have no standing in court 
if his case were that the local agent knew of the circum- 
stances entailing a forfeiture, and waived them, where the 
company, acting on the knowledge of the agent, insisted on a 
forfeiture. It is true that, when a forfeiture is waived once, 
it is waived for all time. But the company has limited the 
power of the agent to waive the forfeiture, and the attempt at 
waiver by him would not prevent timely action by the com- 
pany. German Ins. Co. vs. Heiduk (80 Neb., 288) applies to 
such cases. On the other hand, if the company, notwithstand- 
ing it is chargeable with notice of the circumstances entailing 
a forfeiture, treats the policy as in force, and ‘takes no advan- 
tage of such circumstances, an entirely different question is 
presented: Hartford Fire Ins. Co. vs. Landfare, supra. Hence 
we think the rule as to the admissibility of parol evidence to 
vary the terms of a written contract has no application to this 
subject. There is no attempt to show by parol something 
which is foreclosed by the written agreement of the parties. 
The attempt is to show by parol that the company knew of the 
facts and circumstances which entitled it to enforce the pro- 
visions of the policy as to forfeiture or not, at its option, and 
that the company itself, not any particular agent, continued 
to treat the policy as in force, and declined to exercise such 
option. For these reasons we think the former adjudications 
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of this court should be adhered to, and, in consequence, that 
the testimony objected to in the case at bar was admissible. 


We come next to the instructions with reference to the 
claim of waiver. In some respects the wording of these in- 
structions is a trifle extravagant. But the error, if any, in 
these respects, cannot be said to be prejudicial, so long as the 
propositions of law announced are sound, and they are stated 
so as to leave no room for misunderstanding. Weare unable 
to show how the company may take advantage of the provi- 
sion as to nonpayment of premium in such cases as this. If 
the agent reports the policy issued and the premium paid, and 
the amount of the premium is charged to the agent in his ac- 
counts with the company, the latter has no ground of com- 
plaint because the agent was willing to advance the premium 
and give personal credit to the insured. The condition in the 
policy does not apply to such cases: Griffith vs. New York 
Life Ins. Co., 101 Cal., 627. But, if the agent reported the 
policy issued, and the premium unpaid, and the company ac- 

- quiesced, neglecting to insist upon the condition in the policy, 
it clearly waived such condition: Slobodisky vs. Phenix Ins. 
Co., 53 Neb., 816, and cases cited. Delivery of the policy as a 
subsisting contract of insurance from a certain date, and 
charging the insured on the basis of insurance from that date, 
was a waiver of the printed condition in the policy; and if the 
company, chargeable with what was known to its agent, ac- 
quiesced, and treated the policy as in force, it could not after- 
ward deny liability: Western Assurance Co. vs. McAlpin, 23 
Ind. App., 220. By so holding we do not, as has been asserted, 
deprive the provision in the policy of all meaning. If due, the 
premium must be paid, or no risk attaches. If, at the time 
fixed, it is not paid, the agent cannot waive the condition so as 
to prevent the company from insisting upon a forfeiture. But 
in such case it must take advantage thereof. It cannot treat 
the policy as subsisting, and, when a loss occurs- claim the for- 
feiture notwithstanding. Whether neglect to take any steps 
with reference to the policy, allowing the insured to rest in the 
belief that he is protected, would, of itself, amount to a waiver, 
we need not decide. In this case, at the appointed time, the 
money was paid to the agent, and in due course he accounted 
for it to the company. Receiving the premium after destruc- 
tion of all the insured property, so that nothing remains to 
which insurance might attach, waives a provision that the in- 
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surer shall not be liable for a loss occurring before payment of 
the premium: Johnston vs. Phelps County Mut. Ins. Co. 
(Neb.), 88 N. W., 142. It is true the money was sent back to 
the agent afterward. But no one at any time paid or tendered 
it back to Mr. Shader. Something more than a mere return 
to the agent with instructions which have never been executed 
was necessary. The company had the duty of seeing that the 
money was restored, or at least tendered. It was not Mr. 
Shader’s duty to search for the representative of the company 
who might happen to have it. Cases where a person has as- 
sumed to act as agent without authority, such as Turner ys. 
Brooks (2 Tex. Civ. App., 451), are not in point. In this case the 
agent had a general authority to receive and collect premiums. 

The other assignments of error require but brief notice. The 
evidence as to the amount of property destroyed is in sharp 
conflict. The chief of the fire department and several firemen 
gave testimony tending to show that little or nothing could 
have been lost. On the other hand, there is no little evidence 
from credible witnesses to the contrary. It is contended on 
behalf of the plaintiff that the goods were so light, and so in- 
flammable in character, that almost nothing remained when 
the firemen arrived, and that such a hypothesis accords with 
the evidence showing what was in ‘the building shortly before 
the fire, with the testimony of a bystander as to what he saw 
when the fire broke out, and with evidence as to fragments 
found in the debris the next morning. While it must be con- 
fessed that the evidence is not entirely satisfactory, we cannot 
say that the hypothesis suggested is entirely unreasonable, 
nor that the jury had no right to adopt it. The question was 
for them, and we have no authority to disturb it in such a 
case. With respect to the alleged misconduct, the trial court 
found against the defendant upon conflicting affidavits. We 
see no reason to disturb its ruling: Sang vs. Beers, 20 Neb., 
365; Everton vs. Esgate, 24 Neb., 235. The instruction direct- 
ing the jury to “do substantial justice ” between the parties 
is not to be commended. But, taken as a whole, we do not con- 
sider it prejudicial error. After directing the jury to retire, 
aud choose a foreman, the court told them to determine upon 
a verdict “solely from the evidence in the case, applying the 
law as given in these instructions,” and thereby “ do substan- 
tial justice between the parties.” Of course, it is for the law 
to determine what is just, and the jurors are merely to say 
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what are the facts to which the legal standards of justice are 
to be applied. Juries, as a rule, need no encouragement to 
take such a line as they think will lead to a just result. But 
here they were told to do so solely by means of the evidence 
and the rules of law laid down by the court. They can hardly 
have supposed they were at liberty to go out of the evidence, 
or go counter to the law as declared in the instructions, in the 
supposed interests of substantial justice. 

We recommend that the judgment be affirmed. 

Barnes and Oldham, CC., concur. 

Per Curiam. 

For the reasons stated in the foregoing opinion, the judg- 

ment of the District Court is affirmed. 


SUPREME COURT OF ILLINOIS. 


FRANKLIN LIFE INS. CO. 
vs. 
PEOPLE Ex REL. YANCEY.* 
A company is liable for violation by its soliciting agent of the Illinois 


statute forbidding discrimination in rates of life insurance, though 
it neither knew of nor authorized the violation. 


Appeal from Appellate Court, Fourth District. Action by 
the people, on relation of James Yancey, against the Franklin 
Life Insurance Company to recover a penalty for an alleged 
discrimination in rates. From a judgment in favor of plaintiff 
affirmed by the Appellate Court, defendant appeals. Affirmed. 


Ws. W. Cremens, for Appellant. 

L. D. Harrwett, State’s Attorney (Pillow & Smith and Ed. M. 
Spiller of counsel), for Appellee. 

Boaas, J. 

This was an action in debt against the appellant company 
by the people, on the relation of one James Yancey, instituted 
by R. R. Fowler, the State’s attorney of Williamson County, 
to recover the penalties provided by section 3 of the act enti- 
tled “An act to correct certain abuses and prevent unjust dis- 


*Decision rendered, Feb. 18, 1903. 
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crimination of and by life insurance companies,” etc., approved 
June 19, 1891 (Hurd’s Rev. St. 1899, p. 978), for the violation of 
the provisions of section 1 of the act, in, as the declaration 
alleged, allowing or paying to one Ed. L. Dwyer a special re- 
bate of the premium on a policy of life insurance issued by 
said company to said Dwyer. The cause was heard before the 
Circuit Court sitting without a jury, and judgment was en- 
tered against the appellant company in the sum of $500 as a 
penalty for the violation of the said statutory provisions, to- 
gether with the costs therein accruing. The Appellate Court 
for the Fourth District affirmed the judgment, and this is a 
further appeal which has been perfected to bring such judg- 
ment of affirmance in review in this court. 

The action of the trial court in refusing to hold certain 
propositions of law presented by ‘the appellant company is 
urged as the only ground for asking a reversal of the judg- 
ment. These propositions were, in substance, that even if an 
agent of the company who canvassed for and obtained the ap- 
plication for the insurance policy was shown by the evidence 
to have violated the said section 1 of the act in question in the 
manner charged in the declaration, before the appellant com- 
pany could be adjudged liable to the penalties prescribed by 
section 3 of the act it must be shown by the evidence that the 
company had either authorized the inhibited act to be done by 
its agent, or had knowledge the agent would so transact its 
business, or colluded or connived at such acts, or that after 
the act it approved or ratified the same. We think the court 
ruled correctly in refusing to hold these propositions as an- 
nouncing the correct principles of law relative to the case. A 
corporation is an artificial or intangible body. The govern- 
ment which has created the corporation, or which permits a 
foreign corporation to exercise corporate functions or trans- 
act corporate business in its territory, has the power to regu- 
late the corporation, whether foreign or the creature of our 
statutes, in the exercise of its franchise for the public good, to 
prescribe conditions under which it may do business, and to 
subject it to the police power of the government as fully as if 
it were a natural person: Galena & Chicago Union Railroad 
Co. vs. Loomis, 13 II1., 548, 56 Am. Dec., 471; Bank of Republic 
vs. County of Hamilton, 21 II1., 53; Ruggles vs. People, 91 IIl., 
256; Chicago, Burlington & Quincy Railroad Co. vs. Jones, 149 
lll., 361; Hurd’s Rey. St., 1899, p. 488, c. 32, $26. The purposes 
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of the creation of a corporation must be executed through 
natural persons acting as its agents. It is only through the 
acts of a natural person, acting as its agent, that a corpora- 
tion may incur liabilities declared by the law, or become sub- 
ject to penalties denounced by the statute, for an act inhibited 
to be done. A violation of a statutory provision by a corpora- 
tion must of necessity consist of an act of an agent of the cor- 
poration. Any agent having authority to do any act for the 
company which the company may legitimately do is the repre- 
sentative of the company in the performance of that act, and 
his failure to observe the requirements of the statute with ref.- 
erence to the performance of that act by the company is the 
failure of the company itself to observe such requirements, 
and a violation on the part of such agent of the command of 
the statute in the doing of such act is the violation of the com- 
pany itself. The knowledge of the facts by an agent so trans- 
acting business for the corporation is the knowledge of the 
corporation, and his acts are the acts of the company, and 
make the company liable for vindictive damages, as we have 
said in Singer Manf. Co. vs. Holdfodt (86 IIl., 455), and upon 
like reason may make the company liable in a penal action for 
a penalty, for vindictive damages are wholly in the nature of 
a penalty. If the violation of a statute is the act of an agent 
of a corporation, done by such agent while acting in the scope 
of his authority, it is a violation of the statute by the corpora- 
tion, and it is immaterial whether the board of directors of the 
corporation, or any of its officers having general authority, 
knew of such violation or intended violation, connived at it, or 
ratified it or approved it. If an agent of a corporation organ- 
ized to issue policies of life insurance is clothed with power to 
solicit and receive applications for insurance, and shall, while 
(to quote the language used in the propositions presented to 
the court) “ canvassing for policies of insurance,” violate the 
statute against unjust discriminations, etc., between insur- 
ants of the same class, etc., in the rates of premium, etc., or in 
rebates, his unlawful act is not any less the act of the com- 
pany, nor less unlawful, though it be not shown that the board 
of directors of the company, or some superior general officer, 
knew of, participated in, or approved such wrongful act of the 
agent. The views thus expressed find support in State vs. L., 
ete., Railroad Co. (91 Tenn., 445), and Pierce on Railroads (pp. 
277, 278), and are illustrated in the decisions rendered in 
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Toledo, Wabash & Western Railway Co. vs. People, 81 III, 
141; Singer Manf. Co. vs. Holdfodt, supra; Indianapolis & 
St. Louis Railroad Co. vs. People, 91 Ill., 452; Chicago City 
Railway Co. vs. McMahion, 103 IIl., 485; Rockford, Rock Island 
& St. Louis Railroad Co. vs. Wells, 66 Ill., 321; Chicago, St. 
Paul & Fond du Lac Railroad Co. vs. McCarthy, 20 I11., 385. 

The propositions, limited, as they must be, to the facts of 
the case, do not involve the question whether an. individual 
may be made liable to a penalty for the acts of an employee, 
or whether a corporation is so liable for an act done by an 
agent against the express instructions of the governing body 
of the corporation. 

The judgment of the Appellate Court must be, and is, af- 
firmed. Judgment affirmed. 


SUPREME COURT OF ILLINOIS. 


FRANKLIN LIFE INS. CO. 
v8. 


PEOPLE Ex REL. ATWOOD.* 


A statute of Illinois prohibits discrimination in rates of life insurance 
between individuals of equal expectations of life, and provides that 
the company or its agents so discriminating shall be guilty of a 
violation, and on conviction the company with its agent shall be 
jointly and severally liable. 

That the company was liable for a violation by the agent, though it 
never consented to or authorized the act. 


Appeal from Appellate Court, Fourth District. Action by 
the people, on relation of Moses Atwood, against the Franklin 
Life Insurance Company to recover a penalty for a discrimina- 
tion in rates charged by defendant for insurance. From a 
judgment in favor of plaintiff affirmed by the Appellate Court, 
defendant appeals. Affirmed. 


Wm. W. Cremens, for Appellant. 
L. D. Hartwett, State’s Attorney (Pillow & Smith and Ed. M. 


Spiller of counsel), for Appellee. 


* Decision rendered, Feb. 18, 1903. 
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Hanp, J. 

This is an appeal from a judgment of the Appellate Court 
for the Fourth District affirming a judgment of the Circuit 
Court of Williamson County in an action of debt to recover a 
penalty for a violation of the provisions of an act entitled “An 
act to correct certain abuses and prevent unjust discrimina- 
tions of and by life insurance companies doing business in this 
State, between insurants of the same class and equal expecta- 
tion of life, in the rates, amount or payment of premiums, in 
the return of premiums, dividends, rebates or other benefits,” 
approved June 19, 1891, in force July 1, 1891 (Hurd’s Rev. St. 
1899, p. 978), for unjustly discriminating between life insur- 
ants of the same class. The declaration alleged the issue of a 
life policy to one Edward L. Dwyer for $1,000 by ‘the appel- 
lant, acting through one H. G. Parr, agent, and charged an un- 
just distinction and discrimination in its established rates in 
favor of said Dwyer, and which discriminaton is not embodied 
in said policy. The general issue was filed. A jury was 
waived, and a trial had before the court, which resulted in a 
finding and judgment in favor of the appellee for $500 and 
costs, and an appeal has been prosecuted to this court. 

It appears from the evidence that the charge to said Dwyer 
as the first annual premium by the agent, Parr, was $28.02, 
when the regular rate for Dwyer’s age was $32.02 on a $1,000 
policy. It further appeared that the discrimination was made 
without the knowledge or consent of ‘the appellant, and that it 
had not ratified the action of its agent. Propositions of law 
were submitted to the court to the effect that the act of the 
agent in making the distinction or discrimination would not 
render the appellant liable, without proof that it authorized 
or ratified the action of the agent in making the distinction or 
discrimination, which were refused, and the action of the 
court in that behalf has been assigned as error. Section 1 of 
said act provides, among other things, that no life insurance 
company or association organized under the laws of this State 
or doing business within this State shall make or permit any 
distinction or discrimination between insurants of the same 
class and equal expectation of life in its established rates. 
Section 2 provides :— 

If any such life insurance company, or association, its 
agent or agents, as aforesaid, shall make any unjust dis- 
criminations, as enumerated in section 1 of this act, the 
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same shall be deemed guilty of having violated the provi- 
sions of this act, and upon conviction thereof shall be dealt 
with as hereinafter provided. 


Section 3 provides :— 


Any such life insurance company or association which 
shall transact its business in this State in violation of the 
provisions of this act, shall, together with the agent or 
agents so unlawfully transacting said business, jointly and 
severally, be subject to a penalty of not less than five hun- 
dred dollars ($500), or more than one thousand dollars 
($1,000), to be sued for and recovered in the name of the peo- 
ple of the State of Illinois, by the State’s attorney of the 
county in which such agent or agents may reside, or in the 
county in which the offense is committed. 


From the repeated decisions of this court it is clear the 
Legislature had the power to pass a statute making the appel- 
lant liable for the acts of its agent in making distinctions or 
discriminations in its established rates, although it did not 
authorize the distinction or discrimination to be made and had 
not ratified the making thereof, but had expressly directed its 
agent not to make the same: Mullinix vs. People, 76 IIl., 211; 
Noecker vs. People, 91 Ill., 494; Toledo, Wabash & Western 
Railway Co. vs. People, 81 Ill., 141. The doctrine announced 
in these cases seems to be conceded by appellant, but it is con- 
tended that in this statute the Legislature has not declared 
that an insurance company or association shall be ‘held liable 
for the acts of its agent in making distinctions or discrimina- 
tions in the established rates to insurance of the same class, 
without proof that the company or association authorized, 
consented to, or ratified the acts of its agent in making such 
distinction or discrimination. We do not think the statute 
under consideration will bear the construction contended for 
by appellant. To so construe it would be to nullify it. The 
statute provides that “if any such life insurance company, or 
association, its agent or agents, as aforesaid, shall make any 
unjust discriminations,” etc., it shall be deemed guilty of hav- 
ing violated the provisions of the act, and the company or as- 
sociation, together with the agent or agents so unlawfully 
transacting said business, shall become jointly and severally 
liable for the penalty prescribed. The statute is unqualified, 
and in express terms provides that, if the statute be violated, 
the company or association, and its agent or agents, shall be 
jointly and severally liable. In the Noecker Case the terms of 
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the statute there under consideration were no broader than 
the statute in question, and it was there held that the defend- 
ant was liable for sales of intoxicating liquor made by his 
agent, no matter what may have been his instructions to him; 
and in Indianapolis & St. Louis Railroad Co. vs. People (91 
Tll., 452) that it was no defense, in an action against a railroad 
company to recover the penalty imposed by statute for a fail- 
ure to stop its train at a railroad crossing, that the company 
had a rule in force, with which the engineer wa’ familiar, re- 
quiring him to comply with the law and stop at all railroad 
crossings, which he disregarded without the consent of the 
company. From an examination of this statute, in connection - 
with the decisions above referred to, it is clear the Circuit 
Court properly refused to hold as law the propositions sub- 
mitted on behalf of appellant. The Legislature had authority 
to fix the terms upon which appellant had the right to do 
business in this State. In effecting its organization and prose- 
cuting its business within the State, it accepted the conditions 
imposed upon it, one of which was that it should be liable for 
the acts of its agent performed in violation of said statute. 
If it employed a reckless person who had no regard for the 
law, it cannot shield itself from responsibility by reason of the 
fact that its agent violated its instructions: Mullinix vs. Peo- 
ple, supra. 
The judgment of the Appellate Court will be affirmed. 
Judgment affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS, 


THIRD CIRCUIT. 





GERMAN INS. CO. ET AL. 
vs. 


HEARNE.* 


The policy provided that it should be void if mechanics were employed 
in building, altering or repairing the premises for more than fifteen 
days at one time, unless consent was indorsed. 


Held, That the provision was reasonable, and such work, even if re- 
quired for the proper preservation of the property, must be con- 
fined within the time limit. 


Held, That work of plasterers, plumbers and carpenters, covering three 
hundred and fifty-one days of labor and continuing during twenty- 
four days, and up to the time of fire,——in polishing woodwork, re- 
gilding fixtures and repairing plastering and plumbing,—avoided 
the policy. 


In error to the Circuit Court of the United States for the 
Western District of Pennsylvania. 


Grorce B. Gorpon and Watrer C. Ropmay, for Plaintiffs in Error. 
Wiis F. McCook, for Defendant in Error. 


Before Gray, C. J., and Bradford and McPherson, D. JJ. 


J. B. McPuerson, D. J. 

Each of these writs of error raises the same question, and 
they may ‘therefore be disposed of together. The evidence 
upon which the question arises was not disputed, and may be 
summarized as follows :— 

In December, 1900, Frank J. Hearne, the plaintiff below, 
bought a large and handsome residence in the city of Pitts- 
burg. At the time he was living in a hotel in that city, and 
before he moved into the house that he had purchased, he de- 
sired to put it in thorough order, and to make some minor im- 
provements therein. No structural change was contemplated, 
and none was made. A firm of contractors undertook to do 
whatever Mr. Hearne directed, and upon February 4, 1901, the 
work was begun. The kind and quantity of labor and material 
that was done and used does not seem to have been questioned 
at the trial. The total amount of the various bills was $2,712.- 


————————————— OO 


* Decision rendered, July 11, 1902. 
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04, and in this sum is included payment for 351 days of labor. 
The following quotation from the brief of counsel for the 
plaintiffs in error is no doubt substantially correct, and will 
indicate the kind and amount of work and material :— 

“The plasterers’ bill for material and 164 days’ labor 
amounted to $790; the carpenters’ bill for material and 85 
days’ labor amounted to $474.79; the plumbing bill for ma- 
terial and 214 days’ labor amounted to $276.23; the elec- 
tricians’ bill for material and 8 days’ labor amounted to $45.48; 
the tinners’ bill for material and 3 days’ labor amounted to 
$37.30; the steam fitters’ bill for material and 10 days’ labor 
amounted to $98.57; the bricklayers’ bill for 1 day’s labor 
amounted to $5.55; the tile man’s bill for material and 10 
days’ labor amounted to $95.50; the weather strip man’s bill 
for material and 174 days’ labor amounted to $225,—and, in 
addition to this, there were about thirty days’ wages of calci- 
miners, and five painters for a part of a day, which went into 
the decorators’ bill of $500 for materials and labor up to the 
time of the fire.” 


‘ 


Early in the morning of February 28th, a fire broke out, and 


destroyed the house. It was insured for $50,000 in the compa- 
nies that are now plaintiffs in error, and suits were brought 
upon the policies to recover for a total loss. Each policy con- 
tains the following provision :— 


This entire policy, unless otherwise provided by agree- 
ment indorsed hereon or added hereto, shall'be void * * * 
if mechanics be employed in building, altering, or repairing 
the within described premises, for more than fifteen days at 
any one time. 

No such agreement was otherwise made or waived, and the 
company defended under this provision, and, among other re- 
quests, asked the court to charge the jury as follows:— 

‘“(1) Under all the evidence and the pleadings, the verdict 
should be for the defendant. 

(2) The policy sued on in this case provides that if mechan- 
ics be employed in building, altering, or repairing the insured 
premises for more than fifteen days at any one time, the policy 
shall be void, unless otherwise provided by agreement in- 
dorsed or added to the policy. As it is the undisputed evi- 
dence in this case that there was no such agreement indorsed 
on the policy, and as it is further the undisputed evidence that 
mechanics were employed in altering or repairing the insured 
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premises for more than fifteen days at one time, at and imme- 
diately prior to the fire, the verdict should be in favor of the 
defendant.” 

“(6) If the jury find from the evidence that mechanics were 
employed in altering or repairing the insured premises for 
more than fifteen successive working days at any time be- 
tween the date of the policy and the date of the fire, there be- 
ing no such agreement indorsed on or added to the policy, 
their verdict shall be in favor of the defendant.” 

The court refused these points, referring the jury to certain 
instructions contained in the general charge. The portion of 
the charge referred to by the learned trial judge is as follows: 

“Tam asked to charge you, as matter of law, that the work 
done by the mechanics and other persons employed in this 
building amounted to such altering or repairing of the build- 
ing as violated the condition of the contract, and prevents re- 
covery by the plaintiff. I decline so to instruct you under the 
evidence in the case. That evidence I submit to you, with the 
following instructions :— 

“The particular clause here relied on is not to be construed 
as preventing the owner of the premises insured from reno- 
vating the usual and ordinary effects of use and wear, and if 
the renovation is such as is customary and proper in a house 
of the kind and quality insured to preserve it, and keep it in fit 
condition for use, such work is not prohibited by the policy; 
in other words, the clause in question cannot be supposed to 
be intended to interdict the insured from the maintenance of 
his dwelling house in the condition in which it was when the 
policy was issued, and the preservation of it in such condition. 

“If, then, what was done in the plaintiff’s dwelling house 
did not involve any building or rebuilding, or any alteration of 
any part of the structure or body of the house, and did not go 
beyond what was incidental to the ordinary repairing neces- 
sary for its preservation, there was no violation of that condi- 
tion of the policy relied upon as avoiding it. It will be for you 
to determine from the evidence whether what was done in this 
instance went beyond such ordinary repairs for the preserva- 
tion of the premises. If you find from the evidence that what 
was done did go beyond what I have just indicated, that would 
be a breach of the condition of the policy, and there can be no 
recovery. But if what was done did not go beyond what was 
required for the ordinary repair and preservation of the house,. 
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the plaintiff may recover. The question of fact, as to the char- 
acter and extent of the work, is for the jury, under all the evi- 
dence.” 

The refusal of the points and these instructions are com- 
plained of by proper assignments of error, and present the 
question that is now to be considered. 

The foregoing portion of the charge of the learned judge 
would no doubt have been correct in a suit brought upon an 
earlier form of the fire policy, which contained the unqualified 
provision that the contract should be void if mechanics were 
employed about the house in making alterations or repairs. 
When this provision made its appearance in policies of fire in- 
surapee, and suits were brought that required the courts to 
determine the scope of this language, serious objections were 
urged against construing it without qualification, and it was 
generally—perhaps everywhere—held that a reasonable con- 
struction must be put upon the clause,—a construction that 
would not be repugnant to the nature and purpose of the con- 
tract, or inconsistent with the proper protection that the 
policy was intended to afford. In one of the early cases upon 
this subject (James vs. Insurance Co., 4 Cliff., 272), Mr. Justice 
Clifford, in the course of an elaborate discussion, stated the 
reason for such a construction in the following language :— 

“Small repairs, such as taking out a broken slate and put- 
ting in a new one, or replacing a broken pane of glass, or stop- 
ping a leak in a chandelier or other gas fixture, or mending a 
leaky cistern, or repairing a defective chimney, stovepipe, or 
furnace, it is properly conceded, may be made; but the effect 
of that concession is to admit that the condition in question 
is subject to a reasonable construction, not repugnant to the 
nature and purpose of the contract, nor inconsistent with the 
due and customary use and enjoyment of the property. Neces- 
sary repairs of the house, whether small or great, could not be 
made by the working of mechanics in the premises without 
avoiding the policy if it be held that the condition under con- 
sideration applies in such cases, as the language of the condi- 
tion, if taken literally, would forbid everything of the kind; 
but we are of the opinion that the condition, if construed to 
exclude all rights of making such repairs, would ‘be void, as 
repugnant to the nature and purpose of the contract as ex- 
pressed both in the written and printed words of the policy. 


Stipulations of the kind, however, in a policy of insurance, 
Vou. XXXII.—30. 
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may be held valid, if, by a reasonable construction, the objec- 
tion to the literal operation of the instrument may be avoided, 
even though, if taken literally, they would be invalid. Au- 
thorities to support that proposition do not appear to be 
necessary, as the rule is well established that courts of jus- 
tice, in the construction of all written instruments, will seek 
to uphold the instrument, if it can be done by a reasonable 
construction: Harper vs. Insurance Co., 17 N. Y., 198. 

“Apply that rule to the present case, and it follows, in the 
opinion of the court, that the condition in question does not 
prohibit the insured from remedying defects in the premises 
or machinery insured which arose subsequently to the grant- 
ing of the policy without his fault, or which were wholly un- 
known to him at that time, provided such defects were of a 
character to endanger the safety of the property insured, or 
to render the same untenantable and unsafe, and unfit to be 
occupied for the purposes and uses described in the policy, un- 
less it appears that the repairs made were unreasonable, and 
increased the risk, or that the fire was in some respect at- 
tributable to the repairs, or to the work done in making the 
repairs.” 

Other courts took the same view, and, so far as we are ad- 
vised, this construction prevailed with little or no dissent. 
The following statement concerning the reason for inserting 
the provision in the policy, and for the restriction placed upon 
it by the courts, from May, Ins. (4th Ed.), § 240, is amply 
supported by the cases quoted in the note:— 

Working of Carpenters—Repairs. Upon the same gen- 
eral principles, when, from the character of the building in- 
sured, and the use made of it, it is necessary to have work- 
men constantly engaged in repairing, in order to keep it in 
proper condition for the business done therein, the employ- 
ment of such workmen is not a breach of the condition that 
“working of carpenters,” ete., altering or repairing, will 
vitiate the policy. Such condition has for its object to pro- 
hibit such hazardous use as is generally denominated a 
“ huilder’s risk,” which arises from placing the building in 
the possession or under the control of workmen for altera- 
tion or repairs, but does not refer to such indispensable re- 

. pairs as are necessary to the proper conduct of the business 
to which the building is appropriated. 

It will be observed that the learned trial judge construed 
the clause contained in the policies now being considered as if 
it were identical with the clause construed by the foregoing 
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cases, and it is this construction that is complained of as 
error. After careful examination, it seems to us that the com- 
plaint is well founded. In our opinion, the clause now before 
the court differs materially from the clause construed in the 
cases by which the charge of the trial judge was evidently di- 
rected, and requires a different construction to be placed upon 
it. The qualification imposed upon the earlier provision by 
Mr. Justice Clifford and by other judges resulted in this situa- 
tion: Since reasonable repair was to be permitted,—such re- 
pair as was necessary properly to preserve the building in such 
condition as the policy found it, or to allow it to be used and 
enjoyed in a due and customary manner,—it was clear that in 
nearly every instance the question must be submitted to a jury 
whether what had been done 'to the building was reasonably 
necessary for the purposes mentioned, or whether it had ex- 
ceeded that limit. As an inevitable consequence, disputes 
continually arose, and it became plain that the provision for- 
bidding all repairs, thus construed to mean only repairs un- 
reasonable in extent, was of little value in preventing con- 
troversies upon this branch of the contract. Accordingly, the 
clause now under consideration was substituted, with the evi- 
dent purpose of getting rid of a fruitful source of friction and 
litigation. In effect, the companies said to the insured :— 

In order that there may be no room for question in the fu- 
ture concerning the character and extent of the work that 
may be done upon the insured premises, we agree that you 
may do whatever you please to the building, whether the 
change would be accurately described as building, or as alter- 
ing, or as repairing, without asking our consent, and without 
being obliged to consider whether or not the risk is thereby 
increased; and you may do this for fifteen days. But if the 
work you do is so extensive that it requires more than fifteen 
days to finish it, then we require you to give us notice, in order 
that we may take such steps as we may then see fit. We shall 
then have knowledge of what you are doing, and we can de- 
cide whether it may go on, or whether it is so dangerous as to 
require us to cancel the policy altogether, or to demand that 


the increase of hazard shall be compensated by an increase of 
premium. 


This, we think, is the true meaning of the clause in question. 
It substitutes the much more certainly applied test of time 
for the test of reasonableness, and is a change in the contract 
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that seems to us to be commendable, and worthy of support. 
There can rarely be room for a serious dispute concerning the 
length of time employed in doing a given work, while it is 
every day’s experience and observation that there are fre- 
quently at least two conflicting standards of reasonableness. 
It seems to us, therefore, that the learned judge fell into error 
in supposing that the policies in question required him to ask 
the jury to determine whether the work done by the defendant 
in error was merely such work as was necessary for the ordi- 
nary repair and preservation of the property, or whether it ex- 
ceeded this limit. To our minds, the meaning of the provision 
already quoted is plain and clear, as we have endeavored to 
explain; and it only remains to add that the work done by the 
mechanics employed for Mr. Hearne was certainly “ repair- 
ing, ” or “altering.” The 


” 


even if it were neither “ building ’ 
scope of the last two words need not now be determined. The 
character and extent of the changes are thus described in the 
brief of the counsel for the defendant in error, who may be 
trusted not to exaggerate the description :— 

“ Not a brick, a stone, or a timber was added to or taken 
from the building. Neither the roof, walls, floors, partitions, 
or foundations were altered in any manner or added to. Noth- 
ing of the structure or frame of the building was disturbed, 
excepting that a small end of a board in one floor, provided for 
that purpose, was lifted by a plumber, to examine a pipe be 
neath it. The principal work done by the insured was the rub- 
bing and polishing of the hardwood floors, stairway, wainscot- 
ing, and woodwork throughout, preparatory to renewing or 
freshening the finish. Cracks had appeared in a number of 
the walls and ceilings, which required to be filled up or cut 
out, and a ceiling was so badly cracked that it was deemed in- 
advisable to attempt to repair it, and it was replaced. This, of 
course, required the redecoration of those walls and ceilings, 
which work was contemplated, and the decorators had come 
to work with their materials, but had not commenced their 
work beyond some calcimining in the servants’ quarter in the 
third floor. A bow] in one of the bathrooms was cracked, and 
replaced by a new one, and the exposed parts of the plumbing 
were being reburnished and renickeled, so as to freshen it, but 
no change was made in the plumbing system. The electric 
and gas chandeliers were tested, insulation renewed where re- 
quired, and the chandeliers were reburnished, but no change 
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was made in the electric wiring of the house, except to change 
the position of two small electric light brackets on the wall. 
The only alteration or addition made to the entire building 
was so insignificant as to be immaterial; namely, a small chair 
board, about eight inches high, was put in the servants’ rooms, 
the board being made and shaped outside of the building, and 
was simply put in its place in the room. A tinner examined 
the gutters and spouting of the building, and found leaks in 
some of the spouting, which was renewed with new spouting.” 

The charge of the court also contains an excellent summary 
of the changes, but it need not be quoted. It seems to us im- 
possible to say that “ repairing ” does not accurately describe 
work of this character and extent, and indeed we do not un- 
derstand the learned trial judge to differ from us upon this 
point. He also held that this was “ repairing,” but believed it 
might be of such a character as to be permitted by the policy, 
even after the expiration of fifteen days. 

The clause under consideration is of comparatively recent 
date, and only a few cases have been found in which it has 
been examined by the court of last resort. None of them de- 
cides the precise point raised by this writ of error, although 
we think that the reasoning of Newport Imp. Co. vs. Home 
Ins. Co. (163 N. Y., 237) justifies us in citing that case as af- 
fording support to the conclusion we have reached. 

The other question raised by the record need not be consid- 
ered. For the reasons given, we think the undisputed evi- 
dence would have justified the Circuit Court in affirming the 
first point of the defendants below, by which binding instruc- 
tions in their favor were asked, and it is therefore ordered that 
the judgment in each of these cases be reversed, without a 
new venire. 
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SUPREME COURT OF MISSISSIPPI. 


WARD 
vs. 


PENNSYLVANIA FIRE INS, CO.* 


The policy provided that action must be brought within a year. 


Held, That the contract time is not extended by an action begun in time 
but not prosecuted to judgment. 


Held, That a statute providing that if an action within the time allowed 
be defeated, as a matter of form, or judgment be arrested after a 
verdict, a new action could be begun within a year, did not apply 
to an action dismissed because of failure to pay a privilege tax. 


Appeal from Circuit Court, Noxubee County. Action by E. 
A. Ward against the Pennsylvania Fire Insurance Company. 
From a judgment for defendant, plaintiff appeals. Affirmed. 


The policy contained a provision that no recovery could be 
had on it unless suit should be brought within twelve months 
from the time the action accrued. The defendant pleaded the 
general issue, and gave notice, inter alia, that it would prove 
that plaintiff had not complied with this provision. Plaintiff 
replied to this that he had in fact begun a suit within the 
twelve months, but defendant had pleaded to that suit that 
plaintiff had failed to pay sufficient privilege tax, and that the 
policy was, therefore, void; that, that plea being true, plain- 
tiff was compelled to dismiss that suit because of the provi- 
sions of the law forbidding plaintiff to sue, whose dismissal 
was without prejudice; that there was no provision of law al- 
lowing plaintiff to pay the taxes imposed so he could maintain 
that suit, but the Legislature, by Act Feb. 19, 1902 (chapter 
55, Laws 1902), permitted him under certain penalties to rein- 
state himself, so that he could maintain the suit on the policy, 
and that he complied with the provisions of said act. On the 
trial plaintiff offered evidence to sustain his replication, to 
which defendant objected, and the objection was sustained. 


T. W. Brame, for Appellant. 
R. F. Cocuran, for Appellee. 
* Decision rendered, March 16, 1903. 
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Waurrrtetp, C. J. 

The case of Ghio & Co. et al. vs. Western Assurance Co. et 
al. (65 Miss., 532) is conclusive of the validity of the stipulation 
in the policy, that no suit should be brought except within one 
year from the time of the loss. The case of Riddlesberger vs. 
Hartford Fire Ins. Co. (7 Wall., 386) settles two propositions: 
First, that, where there is a valid contract stipulation as to 
the time within which suit must be brought, statutory provi- 
sions cannot enlarge that time; and, second, that “ the speci- 
fied contract period is not extended for purposes of a second 
action by an action commenced within time, but which failed 
to be prosecuted to judgment.” In other words, the action 
which must be brought within the specified contract period is 
the action which shall afterward be prosecuted to judgment. 
See vol. 19 of the Lawyers’ Edition of the United States Su- 
preme Court Reports, at page 257, for the case of Riddlesberger 
vs. Hartford Fire Ins. Co., and page 908 of Rose’s notes for the 
citations of this case in subsequent cases of the United States 
Supreme Court affirming the two propositions above; these 
notes of Mr. Rose being incorporated in said volume 19 at end 
of 7 Wallace as therein reported. Section 2756 of the Anno- 
tated Code of 1892 has no application to a contract which fixes 
its own period of limitation as to time within which a suit 
may be brought. And section 2758 embraces only those cases 
where a plaintiff is “ prohibited by law,” etc., “ from commenc- 
ing or prosecuting an action,” and, of course, has no applica- 
tion to a case like this, where the plaintiff was not “prohibited 
by law from commenting or prosecuting his action,” but dis- 
missed his suit voluntarily, because he had willfully violated 
the law himself in not paying the proper privilege tax. To 
hold the plaintiff entitled to the protection of this section 
would be to put a premium upon willful violation of law. 

Affirmed. 
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SUPREME COURT OF MISSISSIPPI. 


PHEENIX INS. CoO. 
v8. 


RANDLE.* 


Knowledge by the agent when securing the risk that no safe was kept 
or intended to be kept, and that a specially hazardous risk existed in 
a part of the building estops the company from setting up a violation 
of the iron-safe clause or an increased hazard. 


Appeal from Circuit Court, Clay County. Action by J. J. 
Randle against the Phenix Insurance Company. From a judg- 
ment in favor of plaintiff, defendant appeals. Affirmed. 


Appellee lived in Texas, and took out a fire insurance policy 
on a storehouse and stock of goods belonging to him there. It 
was destroyed by fire in July, 1900. He moved ‘to Clay County, 
Miss., and brought the suit in this case against the appellant 
company, which issued the policy to him, to recover of it the 
amount of the policy. Defendant pleaded the general issue, 
and gave notice that it would prove, inter alia, that plaintiff 
had no iron safe, and that the hazard was increased by plain- 
tiff’s letting the second story of the building to a doctor, who 
occupied it with his drugs and medicines. The opinion of the 
court contains a further statement of the facts. 


Roan & McCuretan, for Appellant. 
Critz, Becxert & Kimproven, for Appellee. 


CaiHoon, J. 

The decisions of the Texas Supreme Court and the Missis- 
sippi Supreme Court are in entire harmony on the questions 
presented for appellant, and in both States they are against it. 
The agent of the insurance company who solicited the risk did 
not rely on Mr. Randle’s statement for anything. He went in 
person and examined the building—knew that the doctor’s 
shop was upstairs, and knew that Randle kept no iron safe, 
and did not intend to get one until the following fall; and the 
company, therefore, is bound as upon both waiver and estop- 
pel. “It will not be presumed that the party making the con- 


* Decision rendered, Feb. 23, 1903. 
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tract intended to perpetrate a fraud, by putting in a condition 
which he knew would prevent it from taking effect:” Aitna 
Ins. Co. vs. Holcomb, 89 Tex., 410. The agent knew that, “as 
warranties of existing facts, they were false;” and “to deliver 
a policy with full knowledge of facts upon which its validity 
may be disputed, and then to insist upon these facts as grounds 
of avoidance, is to attempt a fraud,” and “the courts will not 
hear the insurance company to say that it knowingly made and 
delivered to the assured what it knew at the time to be an in- 
valid policy, and that therefore it is not liable for the loss sus- 
tained:” Wagner vs. Ins. Co., 92 Tex., 554, 555; Ins. Co. vs. 
Ende, 65 Tex., 123; Goddard vs. Ins. Co., 67 Tex., 69; Dowling 
vs. Ins. Co., 92 Wis., 63; Goss vs. Ins. Co., 92 Wis., 233; Corson 
vs. Ins. Co., 113 Iowa, 641. Affirmed. 


SUPREME COURT OF MICHIGAN. 


RHODE 
v8. 


METROPOLITAN LIFE INS. CO.* 


The applicant stated that he had never had bronchitis, and in reply to a 
question, stated that a previous application had been postponed at a 
date named. 


Held, That while not bound to take notice of ordinary prior applications, 
the company was bound to do so when its attention was drawn to 
them, and it could not claim ignorance of the fact that its physician 
had in the previous application reported suspected chronic bron- 
chitis. 


Held, That the question whether he had previously been attended for a 
serious ailment was for the jury. 


Heid, That instruction by the court that he would submit uncontradicted 
testimony when it was not wholly uncontradicted, was not prejudi- 
cial error. 


Error to Circuit Court, Wayne County. Action by Minnie 
Rhode against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Aftirmed. 


Have & Yerges, for Appellant. 
Bowen, Dovetas & Wartine and J. O. Murrin, for Appellee. 


* Decision rendered, March 23, 1903. 
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Monteomenry, J. 

This case has once been before the court, and is reported in 
88 N. W., 400. On a second trial the plaintiff again recovered, 
and the defendant brings error. 

It is again argued by counsel for the defendant that there 
was no evidence tending to show that the decedent was in 
good health at the time the policy took effect. It is strenu- 
ously argued that there was no sufficient evidence to raise a 
question of fact for the jury upon this point, as the testimony 
of Dr. Lyon was an expression of opinion as to the condition of 
the applicant. We think the question is foreclosed by the 
holding of the former case, and, were it not, we see no reason 
to depart from the conclusion there stated. Nor can we add 
to the force of the suggestions contained in the former opinion, 
and in the authorities quoted. 

The application in this case stated that the assured never 
had bronchitis, and it is insisted that the evidence shows that 
he had bronchitis in May, 1899, and in June, 1899. The evi- 
dence that he had bronchitis in June, 1899, is that of Dr. Flint- 
ermann, who examined him on behalf of the company in June, 
1899. The evidence shows that this application was reported 
to the company, and that the medical report contained a state- 
ment that he believed that the applicant had chronic bron- 
chitis, and recommended a postponement, and that the appli- 
‘ant be re-examined in ‘two months from that time. The ap- 
plication in the present case was reported by the agent, and, 
in answer to a question as to whether the applicant had ever 
made an application to this company on which a policy was 
not issued, it was stated, “ Ordinary application postponed, 
July 21st;” and across this certificate—the usual certificate 
coming from the home oftice—appeared ‘the number of the 
postponed application. The inference is therefore open that 
the attention of the home office was specifically directed to 
the former application. This presents a very different ques- 
tion than was presented on the former ‘hearing of this cause, 
in which we held (following Brown vs. Insurance Company, 65 
Mich., 306) that it was not incumbent on the defendant to take 
notice of any prior application and the contents thereof. 
Here it is shown that it actually did have notice of it, and the 
inference is irresistible that it was examined at the time this 
application was made, so that the company had before it 
whatever information existed upon the subject as to whether 
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there was chronic bronchitis; to wit, the statement of the 
physician. We think it would be manifestly unjust now to 
predicate a defense upon an assumed want of knowledge: 
Emlaw vs. Insurance Company, 108 Mich., 554; O’Rourke vs. 
Insurance Company (R. I.), 50 Atl., 834. 

It is also claimed that the statement of the applicant that 
he had not been attended by physicians is shown to be ma- 
terially false. But we think the question was fairly submitted 
to the jury as to whether the ailment for which the applicant 
was treated was a serious ailment, or a mere temporary diffi- 
culty: -Hann vs. National Union, 97 Mich., 513; Plumb vs. In- 
surance Company, 108 Mich., 94. 

The court charged the jury as follows: “I refuse, and have 
always refused, to take cases away from a jury where there is 
any evidence upon a subject upon one side, even if there is no 
flat contradiction upon the other, but I believe it is my duty to 
leave that question to the jury to determine whether they will 
or will not believe even an uncontradicted witness; and I put 
that matter now so plain before you that there can be no mis- 
take as 'to what the ground taken by the court is here, and 
that if Iam wrong about it my position may be rectified by the 
court of superior authority.” It is fair to assume that the 
court considered that there was testimony in the case on some 
material point which is wholly uncontradicted. The point 
upon which it is said there was no contradiction was the tes- 
timony of Dr. Lyon to the effect that the applicant had bron- 
chitis. We think that it cannot be said that this testimony 
was wholly uncontradicted, and therefore, while the state- 
ment of the court was somewhat heroic, it was error without 
prejudice. 

The other questions raised are sufficiently covered by the 
foregoing discussion. We think no prejudicial error was com- 
mitted, and the judgment will be affirmed, with costs. The 
other justices concurred. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


COOK 
v8. 


NORTH BRITISH & MERCANTILE INS. CO.* 


The policy required a sworn statement of the loss “ forthwith.” The fire 
occurred October 7th. A schedule not under oath, or in other re- 
spects complying was furnished November 11th, and on December 
15th a sworn statement was made. 


Held, That this was not using the due diligence, and in the absence of ex- 
cuse, there could be no recovery as a matter of law. It was error to 
submit the question to a jury. 


Exceptions from Superior Court, Suffolk County. Action on 
a fire policy by one Cook against the British Mercantile Insur- 
ance Company. Verdict for plaintiff, and defendant brings 
exceptions. Exceptions sustained. 


Frank H. Stewart, for Plaintiff. 
Freperick W. Brown, for Defendant. 
Hammonp, J. 

When this case was ‘before us upon exceptions taken at a 
former trial, it was held that the evidence as then presented 
did not warrant a finding that the sworn statement was fur- 
nished “forthwith,” as required by the policy. Upon that 
ground the exceptions were sustained. The general ques- 
tion of the weight of the evidence as to a waiver of this pro- 
vision of the policy was not considered, but in view of 
the fact that the case might be tried again it was said, 
for reasons stated in the opinion, that upon that ques- 
tion no inference unfavorable to the defendant could be 
drawn from the mere fact of arbitration: 181 Mass., 101, 
103, 104. Although in the present bill of exceptions there 
is considerable evidence as to a waiver, yet the question 
whether it is sufficient to justify a finding for the 
plaintiff on that point is not raised on the record, except pos- 
sibly upon the first ruling requested by the defendant. The 
defendant asked for two rulings: First, that upon all the evi- 
dence the plaintiff could not recover; and, second, that the 
sworn statement was not forthwith rendered, within the mean- 


* Decision rendered, Feb. 26, 1903. 
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ing of the policy. The court refused to give either ruling, and 
submitted the case to the jury, with instructions that it was 
fur them to say, upon all the evidence, whether or not the 
sworn statement was forthwith rendered. The jury found for 
the plaintiff, and in response to two specific questions put to 
them said that the statement filed November 12, 1898, was re- 
ceived by Lynch the day before, and was intended by the in- 
sured to be the proof required by the policy. We are of opin- 
ion that the defendant was entitled to a ruling that the sworn 
statement was not filed forthwith, as required by the terms of 
the policy. In Parker vs. Middlesex Mutual Assur. Co. (179 
Mass., 528, 530) iit is said that * the true meaning of such a re- 
quirement in a policy is that the statement shall be sent as 
soon as the exercise of reasonable diligence will enable the 
assured to send it.” Tried by this test, it is plain that due 
diligence was not used. Indeed, it is doubtful whether the 
plaintiff, or Libby, her agent, ever tried to comply with this 
requirement until about December 15th, when a sworn state- 
ment of loss was furnished. The fire occurred on October 7, 
1898. After some correspondence with the plaintiff, who was 
then in Seattle, Lynch, her agent, finally, on November 11, 
1898, got a schedule of the furniture claimed to have been de- 
stroyed, and on the next day delivered it to the company. It 
was not under oath, and for that and other reasons was not the 
sworn statement required. There the matter rested for more 
than a month, ‘and there is no reasonable excuse shown for 
this last delay. Under these circumstances it must be held 
that this provision of the policy was not complied with, and 
the question was erroneously submitted to a jury. 

The decision upon this point renders it unnecessary to con- 
sider whether the first ruling requested by the defendant 
should have been given, but, as the case may be tried again, 
it is well to say that there is nothing either in this or the for- 
mer decision which would prevent the plaintiff from going to 
the jury upon the question of waiver. That question has not 
been concluded against the plaintiff. Exceptions sustained.. 





Insurance Law Journal. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


Avruority oF AGENT TO CANCEL. 


In the case of Phenix Ins. Co. of Brooklyn vs. Radford, de- 
cided ‘by the Supreme Court of Nebraska, February 17, 1903, 
action was brought on a premium note given by insured. The 
latter claimed that he had agreed with a soliciting agent to 
cancel the policy and had paid him the premium for the ex- 
pired term, but the policy had not been surrendered nor the 
company notified and the note returned. 

Held, That there is no presumption that an agent authorized 
to solicit insurance has authority to cancel upon the request 
of the insured. 


Benevotent Socrety.—CuanGE oF BENEFICIARY. 

In the case of Lahey vs. Lahey et al., decided by the Court 
of Appeals of New York, March 17, 1903, a member of a 
benevolent society had made his wife beneficiary, but was en- 
titled to change the beneficiary by surrendering the certificate 
as provided in the constitution and by-laws. It was held that 
where such surrender was prevented by the refusal of the wife 
to give up the certificate, the member was not thereby de- 
prived of his right, and that a court of equity would decree the 
payment of the funds to the substituted beneficiary named by 
him in an instrument executed for that purpose. 


Morvat Company.—AppiicaTion or Drvipenps. 
In the case of Hogue vs. Northwestern Mutual Life Ins. Co., 
decided by the U. 8. Cireuit Court, N. D. of Georgia, the policy 
was for $10,000, with premium part in cash and part in notes, 
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payable in ten annual instalments. The policy contained a 
provision “that said company further promises and agrees 
that, if default should be made in the payment of any pre- 
mium, they will pay, as above agreed, as many tenth parts of 
the original sum insured as there shall have been complete 
annual premiums paid at the date of such default.” It also 
further provided that, “if the said premiums or interest upon 
any note given for premiums shall not be paid on or before the 
dates above mentioned, * * * the company shall not be lia- 
ble for the payment of the whole sum insured, but for such 
part only as is expressly stipulated above.” The notes re- 
quired the interest thereon to be paid annually. The insured 
paid eight complete annual premiums in cash and notes, to- 
gether with the interest accruing on the notes previously 
given up to the time of the last premium payment, after which 
he made no further payments of premium or interest. Held, 
That by the payments made the policy, by its terms, became a 
legal and complete policy for the sum of $8,000, carrying all 
the benefits which would have accrued to it if the remaining 
two payments had been made, except as to the amount insured, 
including the right to share in further dividends, which must 
be applied to the payment of the interest and principal of the 
outstanding premium notes; and that, such application not 
having been made, on the death of the insured the beneficiary 
was entitled to have it made, and 'to recover the sum of $8,000, 
less the amount remaining due on the notes. 


DerviaTION. 

In the case of The Iroquois, decided by the U. S. Circuit 
Court of Appeals, Ninth Circuit, October 6, 1902, it was held 
that where an injured seaman lost his leg ‘through failure of 
the captain to deviate somewhat from his course and land him 
at an easily reached port, the ship was liable for negligence. 
Such a deviation would not affect the insurance. 


Emptoyers’ Lianrirry.—F'arture To Give Prompt Notice or Ciarm. 


In the case of the London Guarantee & Accident Co., Ltd., 
vs. Siwy, decided by the Appellate Court of Indiana, February 
19, 1903, an employers’ liability, policy stipulated for imme- 
diate notice of a claim on account of accident. It was held 
that such notice was a condition precedent to recovery, and 


that notice on January 13th of a claim which arose on October 
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12th, preceding, through an accident which occurred about a 
year before, was not a compliance. Such compliance was not 
waived by the insurer defending an action against the insured 
by the injured party under a stipulation that such defense 
should not be a waiver of any of its rights. 


Benevotent AssociaTion.—Nortice or Duss. 

In the case of Riddick vs. Farmers’ Life Ass’n, decided by 
the Supreme Court of North Carolina, March 10, 1903, the 
statement of a soliciting agent to the insured that he would 
have twenty days’ notice of anything to be paid under the 
policy applied only to assessments and such payments as were 
uncertain, and not to annual dues which were fixed in 
amount, and whose date of payment was definitely prescribed 
in the certificate. 

Suicipr.—Eviwence. 

It was held by the United States Circuit Court of Appeals, 
Eighth Circuit, in the case of Kerr vs. Modern Woodmen of 
America, decided July 28, 1902, that a preponderance of evi- 
dence is all that is needed to sustain a defense of suicide in a 
life insurance policy. 
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COURT OF APPEALS OF KENTUCKY. 


HARTFORD FIRE INS. CO. 
vs. 


BOURBON COUNTY COURT.* 


The policy provided that it should not be liabie beyond the cash value 
and that the loss should be estimated according to such value with 
proper deduction for depreciation, and should in no event exceed 
what it cost to replace, and in case of difference should be estimated 
by appraisers. 


Held, That these provisions in case of total loss were invalid, being in- 
consistent with the valued-policy law of Kentucky. 


Held, That the rejection of a letter from an adjuster which appeared not 
to be relevant was not error. 


Held, That in an issue as to whether the loss was total, evidence as to 
cost of replacement was properly rejected, but testimony as to what 
was necessary to restore the building was admissible. 


Held, That photographs which seemed to show only partial loss were 
not conclusive where they failed to show conditions of the walls 
which, according to some of the testimony must be torn down. 


Appeal from Circuit Court, Bourbon County. Action by the 
Bourbon County Court against the Hartford Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


BreckinripGe & Suetpy, R. W. Barcer, and Joun S. Smita. for Ap- 
pellant. 

McMitxian & Tatsort, E. M. Dickson, Denis Dunpon, T. Hart Asu- 
BROOK, CiaupEe M. Tuomas, and J. H. Brent, for Appellee. 


O’Rear, J. 

The county courthouse of Bourbon County was insured 
against loss or damage by fire in the sum of $50,000. Appel- 
lant was one of the insurers, to the extent of $1,000. This suit 
was to recover of appellant $1,000 because it was alleged that 
the building, during the continuance of appellant’s policy, had 
been totally destroyed by fire. The answer denied that the 
loss was total. It further pleaded that the loss was partial 
only; that it did not exceed in value $33,918.27, and that for 
$34,000 it could, by using the part not destroyed by fire, be re- 
placed in as good or better condition than it was just imme- 
diately ‘before the fire. It was also pleaded in the policy of 
"* Decision rendered, March 11,1908. 22 

VOL. XXXII.-31. 
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insurance sued upon ‘that there was a provision that the sum 
insured should not be payable, nor should suit be ‘brought to 
recover it, till sixty days after the loss or damage had been 
ascertained and awarded by appraisers if arbitration had been 
required; that appellant had required appraisers; that ap- 
pellee had refused and failed to name an appraiser; and that 
no such appraisement or award had been made. The provision 
for arbitration pleaded and relied on is as follows :— 

This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated 
according to such actual cash value, with proper deduction 
for depreciation however caused, and shall in no event ex- 
ceed what it would then cost the insured to repair or replace 
the same with material of like kind and quality; said ascer- 
tainment or estimate shall be made by the insured and this 
company, or if they differ, then by appraisers, as hereinafter 
provided; and the amount of loss or damage having been 
thus determined, the sum for which this company is liable 
pursuant to this policy shall be payable sixty days after due 
notice, ascertainment, estimate, and satisfactory proof of 
the loss have been received by the company in ‘accordance 
with the terms of this policy. 

The prayer of the answer is: “ Having answered, defendant 
prays to be hence dismissed with its costs.” The failure and 
refusal of appellee to enter into the arbitration was not de- 
nied. The court overruled the demurrer to the paragraph of 
the answer pleading the matters in avoidance above set out. 
The issue made by these pleadings, and the only issue, is, was 
the loss total? The other matter pleaded by defendant, while 
admitting the fact of a partial loss, or damage, pleaded the 
other facts in the nature of a plea in abatement. 

The court instructed the jury as follows :— 

(1) The court instructs the jury that the law is for the de- 
fendant, and they should so find, unless they shall believe from 
the evidence either or both of the following propositions are 
true: First, that the fire of the 19th of October, 1901, de- 
stroyed the identity and specific character of plaintiff's build- 
ing as a building; or, second, that the said fire, and the water 
used in the attempt to extinguish same, so injured and de- 
stroyed all parts of said building above ground as to render 
said building so unsafe and useless as a building as to require 
the walls or whatever was left standing of the building to be 
torn down and said building to be rebuilt throughout in order 
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to be used as a building. (2) The court instructs the jury that, 
if they believe from the evidence that either or both of the 
above-mentioned propositions are true, then the law is for the 
plaintiff, and the jury should so find. (8) If the jury find for 
the plaintiff they should assess their recovery against the de- 
fendant in the sum of $1,000, with interest thereon from Feb- 
ruary 18, 1902. (4) The court instructs the jury that if they 
‘ believe from the evidence that so much of the material of 
which the building was made has been destroyed by fire, or by 
reason of fire, as to leave what remained of no material value 
as a building, although it may have value as debris or salvage, 
there has been a total loss of that building, within the contem- 
plation of the statute, and the law is for the plaintiff. But if 
the remaining part of said building can by repairing it be re- 
stored to the former condition of the original just before the 
fire, then the loss in contemplation of the statute is a partial 
loss, and the law is for the defendant. But if, instead of re- 
pairing the damaged part substantially, a reconstruction of 
the whole would be necessary to restore the building then the 
loss is total.” 

A peremptory instruction was asked by appellant, and re- 
fused. The jury’s verdict was for the plaintiff (appellee). 

The only rulings complained of as errors are the court’s re- 
fusal to give the peremptory instruction, its definition to the 
jury of the term “ total loss,” and the rejection of certain evi- 
dence offered by appellant. 

The peremptory instruction was asked upon the assumption 
that the policy provided for an arbitration to fix wpon the 
fact and extent of the loss, in case of disagreement, and that 
such award was a condition precedent under the contract to a 
right of action on the policy. The argument is that the par- 
ties have by contract stipulated that the company shall not be 
liable to any payment until the amount of loss had been fixed, 
either by the agreement of parties or, if they disagreed, by an 
appraisal and award by arbitrators provided for in the con- 
tract; that a disagreement did arise as to both the amount 
and extent of the loss, the insured claiming it was total, the 
insurer that it was partial. Counsel for appellant say: “We 
submit that whether the loss was partial or total was the very 
question which, under the statute, as written into the body of 
the contract, had been agreed to be submitted to appraisal.” 
The statute in question is section 700, Ky. St., as follows:— 
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That insurance companies that take fire or storm risks on 
real property in this commonwealth shall, on all policies is- 
sued after this act takes effect (in case of total loss thereof 
by fire or storm), be liable for the full estimated value of the 
property insured, as the value thereof is fixed in the face of 
the policy; and in cases of partial loss of the property in- 
sured, the liability of the company shall not exceed the 
actual loss of the party insured: provided, that the esti- 
mated value of the property insured may be diminished to 
the extent of any depreciation in the value of the property 
occurring between the dates of the policy and the loss: and 
provided further, that the insured shall be liable for any 
fraud he may practice in fixing the value of the property, if 
the company be misled thereby. 

The policy sued on was issued since the adoption of that 
statute. The provision of the policy for arbitration in event of 
disagreement is in direct conflict with the statute in several 
particulars. For example, the policy provides that “ this com- 
pany shall not be liable beyond the actual cash value of the 
property at the time of any loss.” The statute fixes the lia- 
bility of the company in event of total loss at the value of the 
property fixed in the face of the policy. The policy provides 
that the appraisal shall fix the cash value of loss or damage, 
“with proper deduction for depreciation however caused.” 
The statute says that only that depreciation in the value of 
the property occurring between the dates of the policy and the 
loss shall be deducted. Again, the policy reads: “ [The loss 
or damage] shall in no event exceed what it would then cost 
the insured to repair or replace the same with material of like 
kind and quality.” So far as this clause refers to a total loss 
it requires the arbitrators to proceed on a basis of estimate 
entirely different from that fixed by the statute. 

It cannot be claimed, of course, that there was any legal 
duty upon appellee to submit its claim to arbitrators before 
suit, other than may be found in the clause of the contract 
quoted. 

Broadly speaking, one cannot by contract bargain away his 
right to try his case before the courts (Whitney vs. National, 
etec., Ass’n, 52 Minn., 378; Badenfeld vs. Mass. Mut. Acc. A'ss’n, 
154 Mass., 77; Gray vs. Wilson, 4 Watts, 39), although it is 
generally held that an agreement in a contract of insurance 
that the amount of the loss or damage shall be first ascer- 
tained by arbitrators is enforceable as a condition precedent 
to the right to sue on the policy: Hanover Fire Insurance Co. 
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vs. Lewis, 28 Fla., 209; Randall vs. Am. Fire Ins. Co., 10 Mont.. 
340; Mentz vs. Armenia Fire Ins. Co., 79 Pa., 478. 

But this is where there is a dispute as to the amount—where 
it is not fixed by the policy. If the amount is fixed, and the 
agreement is to submit the question of liability to arbitration, 
it is void: Tunnel Co. vs. Segregated B. M. Co., 19 Nev., 121; 
Seward vs. Rochester, 39 Hun, 44, affirmed 109 N. Y., 164; Cor- 
bin vs. Adams, 76 Va., 58; Alexander vs. Campbell, 41 L. J. 
Ch., 478; Whitney vs. National Masonic Acc. Ass’n, 52 Minn., 
378. 

While the law favors settlements, arbitrations as a means 
of peaceful and expeditious settlement are enforced only 
where they have been executed, or where the agreement to sub- 
mit to arbitrators does not oust the courts of their jurisdic- 
tion: Hill vs. More, 40 Me., 515; Contee vs. Dawson, 2 Bland, 
264; White vs. Middlesex R. Co., 185 Mass., 216; Randall vs. 
Am. Fire Ins. Co., 10 Mont., 340. 

Applying these principles to appellant’s contention, it fol- 
lows that if the contract provided, as seems to be contended, 
that the question of appellant’s liability was to be submitted 
to arbitrators, the provision was void. The line of demarca- 
tion in the cases wherein such provisions have been either up- 
held or rejected is, if the thing to be submitted is the one of an 
undetermined and undisputed fact, as a condition precedent 
to an action upon a recognized legal liability, the agree- 
ment will be enforced. Sut if the fact is already fixed; 
e. g., the value of the property, or the amount to be paid, 
the agreement to submit the question of liability—the 
question of Jaw—is invalid. In the case at bar the 
value or sum to be paid in event of total loss is 
conclusively fixed. It was proposed to submit to arbi- 
trators whether for that sum or value liability had attached, 
or existed—a question purely of law, or, at least, of law and 
fact. The arbitrators could not have determined it without 
deciding the question of law involved; i. e., when is a loss to- 
tal within the meaning of the statute? Appellant’s position 
is that by the contract that question must first be settled by 
arbitrators selected by the parties, instead of by the courts 
created by the law—a proposition which we think is against 
principle and precedent. Numerous cases hold that, under 
statutes similar to ours quoted herein, if the question is one of 
total loss, the arbitration clause of the policy cannot be ap- 
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plied; for there is nothing to arbitrate that is the subject of 
arbitration: Reilly vs. Franklin Ins. Co., 43 Wis., 449; Mer- 
chants’ Ins. Co. vs. Stephens (Ky.), 59 S. W., 511, and cases 
therein cited. 

Counsel insist that until the extent of the damage or loss was 
ascertained it could not be known whether the loss was total, 
or partial only; that if it was but partial, then the arbitration 
feature of the contract clearly, and under all the authorities, 
applied. That the parties might have submitted the question 
of extent of damage or loss to arbitrators in this case, we do 
not doubt. ‘Their award, though, in our opinion, could have 
been used as a basis of the settlement only in event the loss 
was partial. If it was total, no matter what may have been 
the value of the building (in the absence of fraud mentioned in 
the statute), the liability of the insurer was fixed at the sum 
named in the face of the policy; and the agreement to submit 
that question to arbitration, being without consideration, and 
being contrary to the policy of the law as embodied in section 
700, Ky. St., was not binding on the insured. The only one 
who took any risk by refusing the arbitration was the insured, 
for if the loss turned out to be only partial, then, without a 
fulfillment of the condition precedent (and it not being waived) 
appellee could have recovered nothing. Appellee took the 
burden and the risk of maintaining that the loss was total. 

Furthermore, a careful inspection of the clause of the policy 
providing for the arbitration shows that it required the arbi- 
trators, not to determine the amount of loss or damage in fact, 
and under the terms of the statute, but to find the extent of 
the loss, to be estimated upon an entirely different basis, the 
one pointed out above in this opinion. This was the only arbi- 
tration asked for by appellant, or provided for in the contract 
of insurance. The policy of the State has been to close this 
very question of value of property totally destroyed. The rea- 
sons supporting this policy are well known, and are not of re- 
cent promulgation. Appellant’s effort seems to be to have the 
law so construed that the parties by their contract may bind 
themselves in advance to defeat this policy of the law, and re- 
turn to the very conditions sought to be corrected by the 
legislative action. 

The Circuit Court properly decided that appellee's failure 
to submit its claim of total loss to arbitration was not avail- 
able as a defense to that claim. 
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The instructions given are based upon former decisions of 
this court: Caledonian Ins. Co. vs. Cooke, 101 Ky., 412; Pala- 
tine Ins. Co. vs. Weiss, 59 8. W., 509; A®tna Ins. Co. vs. Glas- 
gow E. L. & P. Co., 107 Ky., 77; Thuringia Ins. Co. vs. Mallott, 
64 S. W., 991; Germania Ins. Co. vs. Ashby, 65 S. W., 611. We 
adhere to the principles announced in those cases. 

One of the complaints on account of the trial court’s reject- 
ing evidence offered for appellant is that a letter written by 
appellant’s adjuster to one White, whom it had selected as its 
representative in an effort to settle the loss, was not admitted. 
Mr. White had a conversation with County Judge Smith, of 
Bourbon County, relative to the loss, and handed the letter to 
Judge Smith, who read it. Some parts of the conversation 
then ensuing between White and Smith were admitted. It is 
claimed that the letter formed a part of the colloquy. It does 
not appear that anything was said about this particular letter 
in that conversation. The letter itself does not appear to be 
relevant as aid in any way in determining whether the loss 
was total or partial. At best it isa testimonial of appellant’s 
fair intentions in the matter—a fact not in issue. We are of 
opinion that the letter was immaterial. 

Appellant introduced several architects and builders as ex- 
pert witnesses, who testified that in their opinion the building 
was not totally destroyed; that, on the contrary, by far the 
most of it could be utilized with perfect safety in rebuilding or 
repairing. They went into detail in describing the parts fit for 
that purpose. They had made out estimates of the work and 
material necessary, according to their opinion, to restore the 
building. The estimates noted the cost of the labor and ma- 
terial. Appellant offered these estimates in evidence, which 
were rejected—we think properly so. Then appellant asked 
the witness, and offered to prove, the cost. This was refused. 
Some courts have admitted this class of evidence as bearing 
on the question whether the loss was total or partial. Ordi- 
narily it seems that that fact might be shown in part in that 
manner. But under the statute (section 700) above, we are of 
opinion that such evidence would more probably mislead than 
aid the jury. To illustrate: If, as a matter of fact, the build- 
ing could have been built new for $40,000, that fact was en- 
tirely irrelevant and immaterial under the statute. Therefore, 
if one wall alone stood, all other parts being without doubt 
destroyed, still the building could be restored for $40,000. 
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Now would that evidence tend to prove that the building was 
not totally destroved? We think not. The trial court allowed 
the witness to describe in minutest detail what was necessary 
to restore the building, and as to the percentage or proportion 
of it that was destroved by the fire. The question of cost was 
alone excluded. In the rulings admitting and rejecting this 
evidence the trial court, in our opinion, was right. 

The verdict was not flagrantly against the evidence. Indeed, 
there was much evidence to sustain it. There was also evi- 
dence, respectable in character, and considerable in extent, to 
the contrary. Photographs of the building taken during and 
after the fire are before us. They would seem to bear out ap- 
pellant’s theory. that the building was not so injured as to 
be totally destroyed. However, this class of evidence must 
necessarily be inconclusive. To the eye it conveys an impres- 
sion that the witnesses refute. Even some of appellant’s wit- 
nesses admit that the condition of the walls was such that they 
must have been torn away down to the top of the first story, 
yet an examination of the photographs does not give the 
slightest intimation of that fact. The theory of appellee was, 
and that was the substance of its evidence, that the walls 
were sprung, cracked, and so impaired by water and heat that 
they were unsafe for use in rebuilding. True, appellant’s wit- 
nesses contradict this. But the photographs are without 
much value on that issue, manifestly. 

We perceive no reversible error in the record, and the judg- 
ment is affirmed, with damages. 





1903.] Pfeifer vs. Sup. Lodge of Bohemian Slavonian Ben. Soc. 


COURT OF APPEALS OF NEW YORK. 
PFEIFER 


SUPREME LODGE OF BOHEMIAN SLAVONIAN 
BEN. SOC. OF UNITED STATES.* 


Where the constitution of a benevolent society provided for the pay- 
ment of a benefit to “‘ his heirs,” 


Held, That the word “ heirs” meant simply next of kin, and his admin- 
istratrix was entitled to recover the benefit for those entitled to it. 


Held, That payment by the supreme lodge of the assessments collected 
from the subordinate lodges to a trustee designated by itself and 
the subordinate lodge to which the member belonged was no de- 
fense. It was bound to see that the money reached the party enti- 
tled to it. 

Held, That where the insured was a member prior to provisions requir- 
ing a certificate designating the beneficiary, such certificate was not 
necessary for recovery by the executrix. 

Held, That the assessment and transfer of the fund to a trustee was an 
admission of liability. 


Appeal from Supreme Court, Appellate Division, First De- 
partment. Action by Mary Pfeifer, administratrix of Hynek 
Opitz, against the Supreme Lodge of the Bohemian Slavonian 
Benevolent Society of the United States. From a judgment 
of the Appellate Division, affirming a judgment for defendant, 
plaintiff appeals. Reversed. 


Pav Jones and Francis J. Nexarpa, for Appellant. 
Micwaet ScuaaPp and Epwarp Hymes, for Respondent. 


Barttett, J. 

There is no disputed question of fact. The defendant is a 
mutual benevolent society, having among other objects that of 
mutual aid of its members in sickness and in death. The pro- 
vision in case of the death of a member is secured by a system 
of insurance for which provision is made in the constitution 
and by-laws. It is stipulated: That the intestate, Hynek 
Opitz, became a member of this order January 3, 1880, and 
continued in that relation until his death, June 28, 1892; he 
then being forty-two years of age. Notices of his death were 
sent to the supreme lodge, the defendant herein, by the 
subordinate lodge and the grand lodge of the State of New 
* Decision rendered, Feb. 10, 1903. 
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York, respectively, informing the defendant of Opitz’s death. 
That after the receipt of these notices by the defendant, it 
duly levied and apportioned an assessment among all its 
subordinate lodges for the purpose of raising $1,000, death 
benefit. That this sum was raised, and placed in the hands of 
a trustee designated to receive it by the grand lodge of the 
State of New York and the subordinate lodge of which the in- 
testate was a member. The Appellate Division affirmed, with- 
out opinion, the judgment of the trial term dismissing the 
complaint on the merits, adopting the opinion of the trial 
judge. 

The grand lodge of the State of New York, when notifying 
the defendant of intestate’s death, stated, among other things, 
that he was accepted in its lodge on the 4th day of January, 
1880, and had paid up to the time of his death all dues, and 
was entitled to a benefit in the amount of $1,000. The subor- 
dinate lodge of which he was a member also made a like state- 
ment when giving notice of his death to the defendant. 

The trial judge, after holding that this action was properly 
instituted as to parties, decided that the intestate clearly 
came within the general provisions of the constitution and by- 
laws, requiring, as a condition precedent, every one who de- 
sired benefits to apply for a certificate, in which he must des- 
ignate the person or beneficiary to whom the insurance was to 
be paid. The counsel for the defendant further insists that, in 
any event, the collection of this insurance fund cannot be 
made by the intestate’s administratrix, but the action should 
be brought by his next of kin. In Bishop vs. G. L. E. O. of M. 
A. (112 N. Y., 627) a very similar situation was presented. In 
that case the action was brought by the widow, as administra- 
trix of the intestate, who was entitled individually, with her 
two infant children, to the fund. While the question was not 
technically raised in this court as to the right of the plaintiff 
to maintain the action, the court nevertheless decided it. The 
court there said: “ It is true, the fund does not come into her 
hands technically and strictly as assets of the estate of her 
intestate, nor is it to be liable for his debts. But the plaintiff, 
in her capacity as administratrix, represents both herself and 
those others who are entitled to receive the fund as its in- 
tended beneficiaries, for it comes to them by reason of the 
membership of the deceased, and the plaintiff is a quasi trus- 
tee for her children, and, as administratrix, represents them in 
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this action.” So in the case before us, under the constitution 
(article 6, subd. “b,” “ Benefits in Case of Death,” § 1), it is 
provided “ that every member who has become entitled to the 
death benefit (before he has reached the age of forty-five years) 
in accordance with the provisions and rules of this division, 
and who complies with their requirements, is entitled in case 
of his death to the receipt by his heirs of one thousand dollars 
from this order when the fact of his death has been ascertained 
by ‘an official death certificate.” The plaintiff, as administra- 
trix, is a quasi trustee for those who are represented by the 
word “ heirs,” which is not used in its strictly technical sense, 
as representing persons entitled to inherit real estate, but, 
rather, as indicating the next of kin entitled to the fund. 

The counsel for the defendant makes the further point that 
the supreme lodge of 'the United States, sued in this action, is 
not a proper party; that having raised money by assessment 
from subordinate lodges, and sent it to the trustee authorized 
to hold the same in the State of New York, its responsibility 
is at an end. The learned trial judge, whose opinion was 
adopted by the Appellate Division, has considered in detail 
the provisions of the constitution and by-laws, and reached the 
conclusion that, reasonably interpreted in favor of the in- 
sured, the defendant rests under the obligation to see that the 
fund reaches the proper beneficiaries. We agree with the 
opinion of the trial judge in this respect, adopt its reasoning, 
and will not repeat it in detail at this time. 

We are unable to agree, however, with the learned court be- 
low in its decision that the issuing of a certificate designating 
a beneficiary was a condition precedent to a recovery. The 
appellant argues that, as the intestate had been in contract 
relations with the defendant for about eleven years when the 
constitution and by-laws were adopted at the lowa convention 
of 1891, the obligations of that contract could not be impaired 
by the subsequent enactments. This is the undoubted rule of 
law, but, as the respondent makes answer that the plaintiff 
has set up the existing constitution and by-laws in her com- 
plaint, we will rest our decision upon her rights thereunder. 
We have already quoted from the constitution (article 6, subd. 
“b,” “ Benefits in Case of Death,” § 1), that 

Every member who has become entitled to the death benefit 

(before he has reached the age of forty-five years), in accord- 

ance with the provisions and rules of this division, and who 
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complies with their requirements, is entitled, in case of his 

death, to the receipt, by his heirs, of one thousand dollars 

from this order, when the fact of his death has been ascer- 
tained by an official death certificate. 

The defendant relies upon article 6, § 4, of the constitution, 
reading as follows :— 

Every one who desires to become entitled to these benefits 
must make a written application to his lodge and produce a 
physician’s certificate, of the form provided by the supreme 
lodge, and must state to whom the death benefit shall be 
paid in case of his death. The lodge shall send such appli- 
cation to the secretary of the supreme lodge, who, if he finds 
the physician’s certificate satisfactory, shall issue a certifi- 
cate showing that the said member is entitled to the said 
benefit. This certificate shall be attested by the secretary 
and president of the supreme lodge. No member shall be 
considered entitled to this benefit until this certificate shall 
have been approved by the supreme lodge and properly at- 
tested. 

From these provisions it is argued that the certificate indi- 
‘ating the beneficiary is a condition precedent to any right of 
action against the defendant in case of the death of a member. 
The fallacy of this argument is shown by article 6, § 8, which 
reads :— 

To members of the order who are members entitled to the 
death benefit. before the adoption and entrance into effect 
of the provisions of this article, the supreme lodge shall, 
without exception, issue certificates without expense. To 
that end all applications with the name of the heir must be 
made within sixty days after this constitution goes into 
effect. 

We thus have existing members clearly excepted from the 
operation of section 4. It is true that section 8 provides that 
applications, with the name of the heir, must be made by ex- 
isting members within sixty days after the constitution goes 
into effect, but there is no penalty in case this is not done, 
while the earlier portion of the section imposes upon the su- 
preme lodge the duty to issue ‘the certificates without excep- 
tion or expense. It is also to be observed that the certificate 
to be issued by the supreme lodge is not required to contain 
the name of the heir, as the section, strictly read, requires 
that the application shall contain this information. Further, 
it will be seen that section 8 recites, “ members entitled to the 
death benefit,” showing that existing members, who had paid 
their dues, and were in good and regular standing, were enti- 
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tled to the benefits of this insurance. The provisions of sec- 
tions 4 and 8 make clear the meaning of section 1, already 
quoted. That section evidently contains a provision intended 
to indicate the ‘beneficiaries, in a general way, who were to 
take in case the deceased member had made no designation. 
As we have already suggested, the word “ heirs,” is equivalent 
to next of kin in this connection. The constitution and by- 
laws are inartificially drawn in many respects, and require 
liberal judicial construction in favor of the insured. The con- 
struction sought to be given by the defendant to the provisions 
of the constitution already quoted is exceedingly narrow, and 
results in a forfeiture of vested rights, which the law does not 
favor. The intestate had been a member of this order for up- 
ward of twelve years at the time of ‘his death, had regularly 
paid his dues, and thereby assisted in paying death losses dur- 
ing that entire period. The result reached by the construction 
of the defendant is unjust in the extreme, and can only be 
permitted by a court of law when the language admits of no 
other conclusion. It seems quite impossible that it should 
have been the design of the drafters of this constitution that 
the mere clerical act of issuing a certificate to the insured was 
a condition precedent to the recovery of the death benefits by 
his next of kin. If such a provision were presented in definite 
terms, it would be a mere trap for the heedless and ignorant, 
and calculated to defeat the benign objects of this charitable 
order. The officers of the defendant had but to inspect their 
books, or those of subordinate lodges to acquaint themselves 
with the fact that possibly a very large number of members 
who had been paying their dues and contributing to the death 
losses for years had neglected to apply for a death certificate. 
Good faith, under these circumstances, would require that no- 
tices should be sent out to these members in default, and ac- 
quaint them with the fact that their insurance was in peril; 
assuming that the designation of a beneficiary was a condition 
precedent to recovering the insurance. We have already 
called attention to the fact that the death notice sent to the 
defendant by the subordinate lodge, of which the intestate 
was a member, and by the grand lodge of the State of New 
York, recited that the intestate had paid up to the time of his 
death all dues, “‘and is therefore entitled to benefit in the 
amount of one thousand dollars.” These recitations, taken in 
connection with the fact that the defendant levied the assess- 
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ment, raised this amount of $1,000, and transferred it to the 
selected trustee in the State of New York, are clear admis- 
sions that the next of kin of the intestate were entitled to re- 
cover. 

The judgment appealed from should be reversed, with costs 
to the plaintiff in all courts, to abide the event, and a new trial 
ordered. 

Haight, Cullen, and Werner, JJ., concur. Gray, J., concurs 
in result. Parker, C. J., and O’Brien, J., absent. 

Judgment reversed, ete. 


COURT OF APPEALS OF NEW YORK. 


LINDENTHAL 
v8. 


GERMANIA LIFE INS. CO.* 


The policy stipulated that upon its surrender within six months after 
default in premium payment, a paid-up policy would be given. The 
insured applied for such paid-up policy within the six months, but 
stated his inability, after search, to find it. He was advised to make 
further search, which he did, but failed to find it. The company 
was from time to time informed of his inability, and some time after 
the limitation had expired demanded a paid-up policy, tendering a 
release from all liability. 

Held, That a dismissal of the case was error. The company by directing 
further search waived the time limitation, and the plaintiff was en- 
titled to have the question whether his subsequent delay in demand- 
ing a paid-up policy was an abandonment of litigation. 

Held, That the plaintiff was entitled to relief on showing the impossi- 
bility of finding the lost policy. 


Appeal from Supreme Court, Appellate Division, First De- 
partment. Action by Gustav Linden'thal against the Ger- 
mania Life Insurance Company. From a judgment of the Ap- 
pellate Division, affirming a judgment for defendant, entered 
on a dismissal of the complaint, plaintiff appeals. Reversed. 


Arnotp Cartes Weir, Ropert Wer, and Henry Scurerrer, for Ap- 
peltant. 
JosePH LarocqueE, Jr., for Respondent. 
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1903. ] Lindenthal vs. Germania Life Ins. Co. 495 


O’Brien, J. 

The plaintiff in this action sought to obtain a judgment or 
decree for the specific performance of a clause in a policy of 
life insurance. The case in its general features is the same as 
one which has recently been passed upon by this court: Wil- 
cox vs. Equitable Life Assurance Society, 173 N. Y., 50. 

On the trial the complaint was dismissed, and the judgment 
has been unanimously affirmed on appeal. It is therefore 
necessary in the first instance to determine the nature and 
character of the judgment appealed from. If it was a nonsuit, 
and not a trial and decision on the merits, all the questions in 
the case are open for review in this court. The complaint was 
dismissed at the close of the plaintiff's case upon the motion 
of the learned counsel for the defendant. No facts were 
specifically found by the court; and hence the record does not 
show what the decision of the court was in regard to the sev- 
eral facts alleged in the complaint, and in the answer which 
formed the issue between the parties. The following facts 
were conclusively established at the trial:— 

(1) That on the 10th day of May, 1882, the defendant, 
through its Pittsburg agency, issued and delivered to the 
plaintiff! a policy of insurance on his life for the sum of $4,000, 
payable to the insured, if living at the expiration of its term, 
together with the accrued earnings, or to his heirs, next of 
kin, or legatees at the time of his death, prior to the expira- 
tion of its term. It was a twenty-years’ policy, and the an- 
nual premium of $194.08 was payable semi-annually on the 
10th day of May and November in each year. 

(2) The policy contained a clause providing that, upon 
The lapse of said policy by nonpayment of premium at any 
time after three years from the date of issue, a paid-up 
policy for a sum corresponding to the aggregate amount of 
premiums paid thereon will be issued in place thereof on 
demand, within six months after lapse, upon surrender of 
the policy. 

(3) That, in accordance with the terms of this policy, the 
plaintiff made twenty-three semi-annual payments of premi- 
ums as required, all of which were received by the defendant, 
amounting in all to the sum of $2,075.50; that thereafter, and 
on or about the 10th day of November, 1893, the policy lapsed 
by reason of nonpayment of the premium due on that day; 
that thereafter, and on or about the Ist day of March, 1894, 
and within six months after the time that the policy had 
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lapsed, the plaintiff, desiring to have it changed to that form 
of policy known as a paid-up policy, made application to the 
defendant for the same. 

(4) In the meantime the plaintiff had removed from Pitts- 
burg to New York, and when he applied to the defendant for 
the paid-up policy he informed the officers that his policy had 
been lost, and that he was not able to surrender the identical 
paper. This is what the plaintiff testified to on that point: 
“T inquired for the official that had charge of these matters, 
and some one appeared, and I stated to him the case that the 
policy was lost, and inquired what, under the conditions, I 
should do. He said I should make further search for the 
policy, and if it could not be found it possibly could be ar- 
ranged by my giving a bond, but that it would be far less com- 
plicated if I would make a further search for the policy and 
find it.” Subsequently, he made search for the policy in Pitts- 
burg and elsewhere, but failed to find it. Various communica- 
tions passed between the agent at Pittsburg and the defend- 
ant, in which the company was informed from ‘time to time 
that the plaintiff could not find the policy. Before the com- 
mencement of this action the plaintiff tendered to the defend- 
ant a release of all liability upon the policy, which was refused, 
and there was also a refusal to deliver the paid-up policy, and 
hence this action. 

We think that the judgment appealed from is a nonsuit, and 
not the result of a trial upon the merits. The mere fact that 
the complaint was dismissed at 'the close of the plaintiff's case 
does not of itself determine the character of the judgment, 
since it often happens that the plaintiff in seeking to establish 
his own case proves the facts upon which the defense is 
founded. In such a case, where the plaintiff's evidence is of 
such a character that the defendant may elect to rely upon it, 
and moves for a dismissal of the complaint, which is granted, 
and the court thereupon finds specifically all the facts in issue, 
and his conclusions of law and these findings are excepted to, 
the defeated party cannot claim in this court that the judg- 
ment was a mere nonsuit: Deeley vs. Heintz, 169 N. Y., 129. 
A judgment of nonsuit is a decision by the court that the 
plaintiff has produced no evidence upon which facts may be 
found, and where no facts are found and the case is disposed 
of, as it was in this case, upon the defendant’s motion, the de- 
cision will be deemed to be a nonsuit: Ware vs. Dos Passos, 
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162 N. Y., 281. So that in this case the learned trial judge vir- 
tually decided that the plaintiff had not produced any proof at 
the trial sufficient to call upon the court to consider it, and de- 
termine the facts in issue one way or the other. 

In this respect we think that the learned trial court com- 
mitted an error. The plaintiff was entitled to have his proofs 
considered, and facts alleged in the complaint and answer de- 
termined. We cannot know from the present record what 
facts the learned trial judge considered to be established, and 
what facts, by way of defense, were proven to defeat the ac- 
tion. On the argument in this court the learned counsel for 
the defendant relied upon one proposition, ‘and one only, and 
that was that, whereas the defendant waived the six-months’ 
statute of limitations and directed the plaintiff to make fur- 
ther search for the policy, the latter waited too long before 
calling the attention of the defendant again to the transac- 
tion, and that, in consequence of that delay, the plaintiff’s 
right of action, which accrued to him within the six months, 
was lost. It is very clear that the defendant when applied to 
in time for the paid-up policy neither offered nor refused to 
issue it. It did waive the six-months’ limitation, but it put no 
other specific limitation in its place, and the result was that 
the whole matter was left indefinite and open for further nego- 
tiation. In the meantime the plaintiff made search for the 
policy, and corresponded with the Pittsburg agency and 
through them with the defendant. This court has recently 
held in a controversy concerning a policy of insurance that 
where punctual payment on the law day is waived, and no 
other specific limitation or time of payment is agreed upon, 
but the matter is left open and indefinite, the policyholder 
cannot be put in default for not making the payment or doing 
the act until after reasonable notice from the holder of the 
policy: Toplitz vs. Bauer, 161 N. Y., 325. Where an insurance 
company makes a valid waiver of the punctual payment of 
premium on the law day without substituting another time of 
payment, but leaves the matter open and indefinite, it cannot 
enforce a forfeiture for nonpayment without reasonable notice 
to the policyholder or person in whose favor the time limit has 
been waived. Whether that principle has any application to 
this case we do not now determine, since the facts are not 
found. We do hoid, however, that the evidence in the record 
was of such a character that the learned trial court was re- 
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quired to consider it and determine the fact. It could not have 
been held, as matter of law, wpon the testimony contained in 
the record, that the plaintiff after the interview with the de- 
fendant’s ofticers, in which they waived the limitation of six 
months, abandoned his right to a paid-up policy. The defend- 
ant, having directed the plaintiff to keep up the search for the 
policy, cannot now refuse 'to perform on the ground of unrea- 
sonable delay on the part of the plaintiff, unless the delay con- 
tinued for such a long period of time as to warrant the conclu- 
sion that the policyholder had abandoned his claim. The proof 
in the case did not conclusively establish that proposition. It 
may be that a jury would so find, but the plaintiff was entitled 
to have the testimony on that question weighed and consid- 
ered by the court or jury, and the fact of his default, if default 
there was, determined in the regular way. I't is argued in be- 
half of the defendant that the requirement to surrender the 
policy was a condition precedent to the plaintiff’s right to a 
paid-up policy. If that means that the plaintiff was not enti- 
tled to relief, after proof that the condition was impossible of 
performance by reason of 'the loss or destruction of the policy, 
it is sufficient to say that the contrary was held in the Wilcox 
Case, supra. 

The judgment should be reversed, and a new trial granted, 
with costs to abide the event. 

Parker, C. J., and Gray, Bartlett, Haight, Vann, and Cullen, 
JJ., concur. Judgment reversed, etc. 
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COURT OF APPEALS OF KENTUCKY. 


NEW YORK LIFE INS. CO. 
vs. 


N. L. CURRY & BRO.* 


The holder of a paid-up policy effected a loan on it from the company 
under a loan agreement which pledged the policy as collateral and 
stipulated that on default in interest for thirty days the policy 
should be surrendered at the customary cash surrender value then 
allowed by it. 


Held, That the loan was no different in character from ordinary money 
loans on collaterals in which forfeitures as mere penalties for bor- 
rowed money are not allowed, and such forfeiture provision is void. 


Appeal from Circuit Court, Mercer County. Suit for re- 
demption of collateral security by N. L. Curry & Bro. against 
the New York Life Insurance Company. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 


Wiuus & Wituis and Humpsrey, Burnerr & Humpsrey, for Appel- 
lant. 

GarrHer & VanarspDati, fur Appellee. 

O’Rezar, J. 

George J. Anderson was the holder of a paid-up policy of in- 
surance upon his life for $630, issued by the appellant, and 
payable upon the death of the insured to his estate. Anderson 
borrowed $130 from appellant, and executed to it a writing, 
called a “Loan Agreement,” by which he pledged to appellant 
the policy to secure the repayment of the loan. Interest on 
the loan was payable on August Ist of each year (that being 
the anniversary of the insurance), so long as the principal was 
owing. The loan agreement contained the following :— 

It is agreed that interest at the rate of five (5) per cent 
per annum shall be paid upon said loan at the anniversary 
of the insurance next succeeding, and annually thereafter, 
at the office of said party of the first part. It is agreed that 
although it is not intended that said party of the first part 
shall demand payment of said loan until the first day of 
August, 1909, on which date said loan shall become and be 
due and payable, or until the death of the party whose life 
is insured under said policy, said party of the first part re- 
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serves the right to demand repayment provided said inter- 

est is not duly paid. 

It is further provided as follows :— 

It is agreed that in the event of the default of any pay- 
ment of said interest or of said loan or of any premium on 
said policy for thirty days after they shall respectively be- 
come due said policy shall be deemed to be and shall be in 
effect at the option of said party of the first part, surren- 
dered to said party of the first part at the customary cash- 
surrender value then allowed by said party of the first part 
for the surrender of policies of this class, said party of the 
first part in that case being liable to said party of the sec- 
ond part for the return of the balance only of said cash-sur- 
render value after deducting said loan and interest and any 
expenses incurred thereon. 

And further :— 

It is agreed that said party of the second part has de- 
posited said policy and its accumulations with said party of 
the first part as collateral security for said loan, on the 
terms and conditions of this agreement, and covenants and 
agrees to and with said party of the first part to abide by 
and perform all and singular the stipulations and agree- 
ment contained in this agreement. 

And further:— 

It is agreed that all the conditions, limitations and re- 
quirements of said policy except as herein expressly modi- 
fied, remain in full force. 

On the Ist of August, 1899, when the interest on the $130 
loan became due and payable according to the terms of the 
contract, it was not paid; nor was it paid for more than thirty 
days thereafter; nor was it offered to be paid until nearly 
eight months after its maturity. Appellant then refused to 
receive it and reinstate the insurance (which it had canceled 
as forfeited because of the nonpayment of interest as provided 
in the agreement above copied), unless the insured would fur- 
nish a certificate of his then good health. That he did not do 
so, and, possibly, could not have done. As a matter of fact ap- 
pellant admits that the “ accumulations ” hypothecated with 
this policy as collateral to its loan of $130 were, when included 
in the “ cash-surrender value then allowed” by appellant on 
this class of policies, some $12.47 more than the principal and 
interest owing appellant when the default occurred. Before 
the interest above named became due, Anderson had assigned 
the policy for value to appellees, his creditors, of which appel- 
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lant had notice at the time. Being apprised of the appellant’s 
claim of the forfeiture of the policy, appellees tendered the 
interest and principal of Anderson’s loan, and offered to re- 
deem the policy for their benefit as assignees and creditors. 
Being refused, this suit was brought to compel appellant to re- 
instate the policy, or to pay its value above the amount of ap- 
pellant’s debt and interest, to appellees. That excess of value 
was alleged to be $300. Appellant, by answer, relied on the 
surrender and cancellation of the policy under the contract 
and conditions above stated. The Circuit Court sustained a 
demurrer to the answer, and adjudged that upon the payment 
to appellant of the $130 and interest that it reinstate the 
policy. 

This appeal involves the validity of the clause of the above 
agreement providing for the surrender, or practically for the 
forfeiture, of the policy, if the interest on the loan was not 
promptly paid when due. By the terms of this writing, if the 
loan, or its interest, was not repaid when due under the loan 
agreement, the policy was to be “ surrendered ” to the insurer 
“at the customary cash-surrender value then allowed by said 
party for the surrender of policies of this class.” That is, pure 
and simple, a provision for the forfeiture of the policy upon 
such terms as the payee of the note may require, and at its 
option. The difference between this and the ordinary unquali- 
fied forfeiture lies alone in the extent of the forfeiture. It 
operates as an enforced conversion without further notice to, 
or consent of, the borrower, of his collateral, if he fails to 
promptly pay the interest upon his debt. 

The contract of insurance between appellant and Anderson 
had been fully executed so far as Anderson was concerned. 
He had paid all that he was required to pay to be entitled to 
receive from appellant the full sum stipulated to be paid— 
$630—at his death. The $130 was borrowed from appellant 
since that completion of the contract. 

The courts have uniformly held in favor of the insurer that 
agreements for the forfeiture of the policy when premiums 
were not paid when due are valid, and their enforcement is up- 
held. This is said to be because “on the prompt payment of 
the premiums depends the mutuality of the contract and the 
ability of the insurance company to meet its obligations.” 
But both the reason and the rule are restricted to the matter 
of premiums alone. Forfeitures are disfavored in law. When 
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they are mere penalties for the nonpayment of borrowed 
money, they are not allowed. They lead to, and themselves 
are, unconscionable oppressions of the unfortunate. 

The question in this case, in collateral form, has been before 
this court several times. 

In St. Louis Mut. Life Ins. Co. vs. Grigsby (10 Bush, 310) a 
policy provided that if the interest upon premium notes given 
by the insured was not promptly paid when due it should work 
a forfeiture of the policy, including all that had been paid on 
it. Said the court (per Lindsay, J.): “ We are satisfied from 
the nature of the contract that the forfeiture was intended as 
a penalty, to secure, not the ultimate, but the prompt, pay- 
ment of the interest to become due; and as the default is only 
in time, and as the company can be given all that it stipulated 
to receive, a case is presented in which relief can and ought to 
be afforded.” 

In Montgomery vs. Phoenix Mutual Life Ins. Co. (14 Bush, 
51), the question was whether a failure to surrender the old 
policy and to demand a paid-up policy for the lesser sum, in 
case of default after paying a certain number of premiums, for- 
feited the insurer’s rights. This court (per Cofer, J.) held that 
time was not of the essence of the undertaking; that the 
clause for a forfeiture was repugnant to the policy of the law, 
and was contradistinguished from conditions precedent. The 
court quoted approvingly the following section from Story’s 
Equity, § 1314: ‘“ Wherever a penalty is inserted merely to 
secure the performance or enjoyment of a collateral object the 
latter is considered as the principat intent of the instrument, 


and the penalty is deemed only as accessory, and therefore as 
intended only to secure the due performance thereof, or the 
damage really incurred by the nonperformance. In every such 
case the true test by which to ascertain whether relief can be 
had in equity is to consider whether compensation can be 
made or not.” 


In Northwestern Mutual Life Ins. Co. vs. Fort’s Adm’r (82 
Ky., 269) the question was whether the failure of the insured 
to pay promptly the interest on certain premium notes voided 
the policy under a provision which declared, “ which interest 
shall be paid annually or the policy be forfeited.” The court 
(per Lewis, J.) held: ‘“ Here the default, if any has occurred, 
is not of the substance of the contract, but in the time of the 
payment of interest, and the company can be given all that it 
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stipulated to receive. On the other hand, to forfeit the whole 
policy on account of default in time of payment of the interest, 
which formed but a small part of the consideration, and which 
the company is secured in the full payment of, if not already 
paid, would impose upon the assured the entire loss of the pre- 
miums actually paid. A forfeiture under such circumstances 
would be extremely oppressive, and if provided for between 
individuals concerning any ordinary business transaction be 
held as in the nature of a penalty.” 

The later case of Mutual Life Ins. Co. vs. Jarboe (102 Ky., 
80) was quite similar to Montgomery vs. Phoenix Mut. Life 
Ins. Co., supra. It was there reasserted (per Guffy, J.): 
“Time is not generally of the essence of contracts: Story’s 
Equity, § 776. It may be so when the contract is executory on 
both sides, or when the nature of the transaction or the stipu- 
lation of the parties shows it was so intended by them. But 
when the defendant has received the entire consideration for 
performance on his part, and has no other defense except that 
the plaintiff did not come within the stipulated time to de- 
mand performance, we are not acquainted with any authority 
or legal principle upon which such a defense can be upheld in 
a court of equity.” 

Also, see Manhattan Life Ins. Co. vs. Patterson (Ky.), 60 8S. 
W., 383; Washington Life Ins. Co. vs. Miles (Ky.), 66 S. W., 
740. 

In all of these cases the failure relied on as a forfeiture was 
connected with the existence of the original contract of insur- 
ance. It was not always easy to distinguish between the legal 
principles governing the right to provide for forfeiture be- 
cause of nonpayment of premium notes and the nonpayment 
of interest on premium notes. The evident aim of the insurers 
was to bring the interest upon the notes within the principles 
governing the notes themselves. The court, however, noted a 
distinction, and applied it. 

In the case at bar there is no perceivable reason why the in- 
surance company lending the money is, or can be, in a different 
position from any other lender of the money had the policy 
been assigned to the latter as collateral, and a default in pay- 
ment of the interest had occurred. If it loans money on its 
policies held by its policyholders, its rights as lender are ex- 
actly what they would be if, instead of the policies, the bor- 
rower pledged stocks, bonds, or policies in other companies, or 





504 Insurance Law Journal. [ June, 


gave a chattel or real estate mortgage to secure the loan. 
There is nothing in appellant’s business, or charter rights, so 
far as we are advised, which entitles it to privileges when 
loaning its money not enjoyed generally by banks, trust com- 
panies, and other corporations and individuals. 

We are of opinion that the provision in the loan agreement 
for a surrender or forfeiture of the policy upon the nonpay- 
ment of the interest upon the loan is void. 

The judgment of the Circuit Court is therefore affirmed. 


UNITED STATES CIRCUIT COURT OF APPEALS. 


FourTH CIRCUIT. 


HASSENCAMP 
vs. 
MUTUAL BEN. LIFE INS. CO.* 


Proofs of death furnished by the beneficiary are admissible against her, 
and are prima facie proof of the facts therein stated as to suicide 
being cause of death, and are conclusive against the beneficiary 
unless shown to be erroneous or made through mistake. 


The proofs contained, as required by the policy, a certified copy of the 
proceedings at the coroner’s inquest, including the verdict of the 


jury and the certificate of the physician that suicide was the cause 
of death. 


Held, That mere testimony as to absence of motive for suicide and the 
general good character and habits of the insured was not sufficient 
to overcome the direct evidence of the proofs, and the direction of 
a verdict for the company was proper. 


In error to the Circuit Court of the United States for the 
District of Maryland. ‘ 

The facts in this case are substantially as follows: The de- 
fendant in error is a corporation under the laws of New Jer- 
sey, doing a life insurance business in the State of Maryland. 
On the 11th of October, 1899, Alexander Hassencamp applied 
for a policy, and in consideration of the payment of the re- 
quired premium the company issued to him on that day a life 
policy for the sum of $3,000, in which Juliet V. Hassencamp, 
his wife, the present plaintiff in error, was the beneficiary. 
Alexander Hassencamp died on the 6th day of June, 1901, at 
Dr. Walter’s sanitarium, in Wernersville, Pa. One of the 
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stipulations contained in the application made by Hassen- 
camp for the policy was as follows :— 

I also agree that if, within two years from the date of this 
policy, I shall, without the consent of the company, reside or 
travel elsewhere than in or to the United States, Canada, 
or Europe, * * * or within such period shall commit sui- 
cide, while sane or insane, the policy hereby applied for is to 
be null and void. 

Shortly after the death of the assured, the plaintiff in error 
made her claim to the company for the loss. She followed the 
instructions issued by the insurance company for making 
death claims, among which was one as follows: “ When a 
coroner’s inquest is held, a certified copy of the inquest must 
accompany the proofs.” In accordance with this requirement, 
the plaintiff in error attached to her proof of loss a certified 
copy of the proceedings and verdict of the coroner’s inquest, 
held over the body of her deceased husband in the county of 
Berks, where he died, in which the jury found “ that, accord- 
ing to the evidence and inspection of the body, we, the jury, 
agree to the following verdict: that the above-named com- 
mitted suicide by shooting himself in the right temple with a 
pistol, and in our opinion the act was premeditated.” The 
plaintif€ in error also accompanied her claim by the certificate 
of the attending physician, Robert Walter, who stated that he 
was the attending physician of Alexander Hassencamp; that 
he had known him three weeks; that his final illness was com- 
plicated with or preceded by another disease called “ insomnia 
melancholia;” that he had died from suicide by shooting. On 
receipt of the claim, accompanied by these proofs, the insur- 
ance company declined to pay the insurance money, on the 
ground that the proofs of loss sent up showed that the death 
of the assured was by suicide, within two years from the issu- 
ing of the policy; and thereupon this suit was brought in the 
Circuit Court of the Uuited States for the District of Mary- 
land, and was tried before a jury iat April term, 1902, of said 
court. ‘The plaintiff in error declared for the amount of the 
policy, and defendant in error denied the right of recovery on 
the ground of suicide of assured within two years from date of 
policy. 

The plaintiff in error, to support the issue on her part, 
proved the execution of the policy, the punctual payment of 
the two yearly premiums, the death of the assured, furnishing 
of proofs of death, and refusal of the company, as set out in a 
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letter, to pay the amount of the policy on the ground that the 
insured had committed suicide, in violation of an agreement 
contained in his application for the policy. She also proved 
that the proofs of death were furnished on blanks received 
from the company for that purpose, and were made out by her 
two brothers-in-law, for her, by her order. Thereupon she 
rested her case in chief. The defendant in error then, over the 
objection of the plaintiff in error, introduced the proofs of 
death which had been forwarded to the company. These con- 
sisted of the statement of the plaintiff in error, giving number 
and amount of the policy, the place of her husband’s death, 
and that she was the widow and beneficiary in the policy; the 
statement of a friend as to the death of the assured and the 
identity of the body; the statement of the attending physi- 
cian; the undertaker’s certificate; and a certified copy of the 
coroner’s inquest. The admission of this evidence for the de- 
fendant in error constitutes the first bill of exceptions. The 
defendant in error rested, and the plaintiff in error, in rebut- 
tal, introduced one Liszman, who testified that he knew Alex- 
ander Hassencamp in his lifetime; that he saw his body on 
the morning of the 7th of June, 1901, the day after his death, 
in the undertaking establishment, about a mile from the sani- 
tarium; that there was a wound in the head of the deceased 
in the temple, very small, but that there were no powder 
marks about it. The plaintiff in error, in her own behalf, tes- 
tified that the deceased had been in the employment of Ull- 
man, Boykin & Co., at Baltimore, for about ten years; that he 
was suffering with nervous prostration, and had gone to the 
sanitarium on the 18th of May preceding his death; that he 
was getting a salary of $2,100 a year, and that his place was 
kept open for him by his employers; that he had some money 
in bank, and was in easy circumstances; that the relations 
between him and his family were always affectionate; that he 
was temperate and regular in his habits, and that she never 
knew him to havea pistol; that the news of his death came to 
her as a surprise. W. A. Boykin was introduced by the plain- 
tiff in error, and testified that Hassencamp had been employed 
by the firm to which he belonged as a bookkeeper and confiden- 
tial secretary, for about nine years, at a salary of $2,100 a 
year, or thereabcuts; that Hassencamp was an industrious, 
high-toned man, of good habits and correct in his business 
transactions; that his health broke down on the 6th of De- 
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cember, 1900, and that he was given a jeave of absence with- 
out limit, for rest and recuperation; that Hassencamp went 
first to New York, and then to Bermuda, and while in the lat- 
ter place he wrote letters to the house, which were very intel- 
ligent; that there was nothing in his actions while in the em- 
ployment of the firm te lead to the fear that he might commit 
suicide. He was assured, when he left, that his place would 
be kept open for him whenever he wanted it. This concluded 
the testimony. 

Thereupon the plaintiff in error offered the following 
prayers for instruction to the jury: “(1) The plaintiff prays 
the court to instruct the jury that the finding of a man dead, 
with a bullet hole in his head, in the absence of other explana- 
tory facts and circumstances, establishes accidental death; 
and the burden is on the defendant to show by additional facts 
and circumstances that the said death was due to suicide. (2) 
The plaintiff prays the court to instruct the jury that, where 
death results from a pistol shot wound, self-destruction is not 
to be presumed, but the law presumes the wound was the re- 
sult of accident; and the burden of proof is upon the defend- 
ant to show, by a preponderance of testimony, that the wound 
was intentionally self-inflicted, and that it was not the result 
of accident; and that, unless the jury find from the evidence 
that the insured intentionally shot himself, their verdict must 
be for the plaintiff. (8) The plaintiff prays the court to in- 
struct the jury that, the defendant having by its plea alleged 
that the death of the insured was caused by suicide, the bur- 
den of proving this allegation by a preponderance of evidence 
rests on the defendant., The presumption is that the death 
was not voluntary; and the defendant, in order to sustain the 
issue of suicide, must overcome this presumption and satisfy 
the jury that the death was voluntary. (4) The plaintiff prays 
the court to instruct the jury that, if the jury find from the 
evidence that the death resulted from violence, the presump- 
tion of law is that it resulted from accident or assassination; 
and, before the jury can find that the death was due to suicide, 
they must be satisfied by a preponderance of evidence that the 
death was not due to either accident or assassination. (5) 
The plaintiff prays the court to instruct the jury that the bur- 
den of proving by a preponderance of evidence that the death 
was due to suicide is not shifted by the introduction of the 
proofs of death, and it is not the duty of the plaintiff to satisfy 
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the jury by a preponderance of evidence that her husband died 
otherwise than by his own hand and deliberate act; and that 
the proofs of death are only admitted in this case as admis- 
sions by the plaintiff, but the weight to be given to such ad- 
missions is to be determined by the jury, having regard to the 
circumstances under which and the purposes for which they 
were so furnished by the plaintiff to the defendant. (6) The 
plaintiff prays the court to instruct the jury that the proofs of 
death furnished by plaintiff to defendant are not prima facie 
proof of the fact that the insured died by suicide. (7) The 
plaintiff prays the court to instruct the jury that where it 
appears that death was the result of accident or suicide, and 
there is no evidence to show which was the cause, or where 
from all the evidence the cause of death may be equally re- 
ferred to either accident or design, the presumption of law is 
that the death was accidental. (8) The plaintiff prays the 
court to instruct the jury that, if they find a verdict for the 
plaintiff, the measure of damages is the face value of the 
policy, with interest, in the discretion of the jury.” 

The defendant in error offered the following prayer: ‘“ That 
the statements contained in the proofs of loss offered in evi- 
dence by defendant are binding upon plaintiff to the extent of 
being prima facie evidence against the plaintiff of the facts 
stated therein as to the manner or cause of the death of in- 
sured, except in so far as they may show by proof that they 
are mistaken or erroneous; and as the plaintiff has offered no 
legally sufficient evidence that the statements contained in 
the same, that Alexander Hassencamp died by suicide within 
less than two years from the issue of the policy, are erroneoas, 
the plaintiff is not entitled under the terms of the policy to re- 
cover, and the verdict of the jury must be for the defendant.” 

The court rejected all the prayers of the plaintiff in error, 
and granted the prayer offered by the defendant in error, to 
which action of the court the plaintiff excepted. In response 
to the instructions of the court, the jury rendered a verdict 
for the defendant, and judgment was accordingly entered. 
The assignment of errors is based upon the exceptions taken 
as above indicated. 


Rosert M. McLane and Epaar Aten Por, for Plaintiff in Error. 
Joun J. Donatpson and Joux D. Parker, for Defendont in Error. 


Before Goll, C. J., and Purnell and Boyd, D. JJ. 
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Boyp, D. J. 

The plaintiff in error, in the brief and argument in this case, 
does not rely upon the exception based upon the objection in- 
terposed to the admissibility of the proofs of death as testi- 
mony, and the sole question presented here is that raised by 
the refusal of the court to give the instructions requested by 
the plaintiff in error, and giving instead the instructions re- 
quested by the defendant in error. The counsel for the plain- 
tiff in error take the position that the main point in the case 
is the effect of the proofs of death furnished by the plaintiff 
in error, and it is insisted that, conceding the admissibility of 
these proofs, the weight to be attached to them is to be de- 
termined by the jury, having regard to the person by whom, 
to the circumstances under which, and the purposes for which 
they were furnished. In the case of Insurance Co. vs. Newton 
(89 U. S., 32) one of the points involved was as to the effect of 
proofs of death furnished in making claims for payment under 
a life policy of insurance. In that case, as in this, the proofs 
consisted of several affidavits, giving the time, place, and cir- 
cumstances of the death, and the record of the finding of the 
jury upon a coroner’s inquest; the finding being that the de- 
ceased came to his death by a pistol shot fired by a pistol iu 
his own hand, through the heart. In that case, also, upon the 
trial, as in this, the plaintiff made proof of the death of the as- 
sured, the execution of the policy, the presentation of proofs 
of death, and the refusal of the company to pay on the ground 
of suicide. The insurance company offered reply to this testi- 
mony by the introduction of the proofs of death forwarded to 
the company. These were excluded by the court. In passing 
upon the exception to the exclusion of this testimony, Mr. 
Justice Field, in delivering the opinion of the court, says: 

“ But the court also erred in excluding from the jury the 
proofs presented of the death of the insured when offered by 
the company. * * * The proofs presented were admissible 
as representations on the part of the party for whose benefit 
the policies were taken as to the death and manner of the 
death of the insured. They were presented to the company in 
compliance with the condition of the policy requiring notice 
and proofs of death of the insured as preliminary to the pay- 
ment of the insurance money. They were intended for the 
action of the company, and upon their truth the company had 
aright to rely. Unless corrected for mistake, the insured was 
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bound by them. Good faith and fair dealing required that she 
should be held to representations deliberately made, until it 
was shown that they were made under a misapprehension of 
the facts, or in ignorance of material matters subsequently as- 
certained.” 

And, following this line, it is further held in the same case 
that :— 

“The preliminary proofs are admissible as prima facie evi- 
dence of the facts stated therein against the insured and on 
behalf of the company.” 

It is held, however, in the case of Supreme Lodge vs. Beck 
(181 U. S., 49) that the statements contained in the proofs of 
death in presenting a claim to ‘an insurance company for loss 
are not an estoppel; that the party furnishing such proofs has 
the right to explain them, to show that they are erroneous, or 
were given by mistake or under a misapprehension. Until 
such explanation, however, those proofs are to be taken as 
true, and are, as before stated, prima facie evidence of the 
facts they contain. The question before us, therefore, is, did 
the plaintiff in error, after the introduction of the proofs of 
loss, which she furnished to the company, containing a certifi- 
cate of the attending physician that the assured died from sui- 
cide, and also a certified copy of the coroner’s inquest, in 
which the jury found as a fact that the deceased came to his 
death by suicide, make any explanation of these facts, or in- 
troduce testimony showing that in furnishing them she had 
been mistaken, or that they were erroneous? 

As shown in the statement of facts, only three witnesses 
were introduced in rebuttal by the plaintiff in error. One of 
them was Liszman, who testified that he saw the dead body of 
Hassencamp: that there was a small wound in the temple of 
the deceased, but no powder marks whatever about him. The 
plaintiff in error herself was the next witness, and she said 
the deceased had gone to the Wernersville sanitarium on the 
18th day of May, 1901, for his health, as he was suffering from 
nervous prostration; that his home relations were happy; 
that he was not worried about money matters; that he was a 
man of regular habits, and not given to drinking; that she 
had no reason to apprehend that he would commit suicide; 
that the news of his death which she received on the afternoon 
of the day it occurred, came to her as a great surprise; that 
she never knew him to have a pistol; and that nothing was 
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found among his papers indicating that he contemplated sui- 
cide. The other witness was Boykin, the employer of the de- 
ceased, whose testimony was directed to deceased’s general 
good character and habits, his easy circumstances, and ab- 
sence of motive to commit suicide. This witness had not seen 
the deceased for several months previous to his death. 

There was nothing in the testimony of these witnesses to 
contradict the fact stated in the proofs that the assured came 
to his death by suicide. It was not suggested by the plaintitf 
in error that she furnished the proofs under any misappre- 
hension whatever, and she gave no explanation of the cause 
of her husband’s death inconsistent with the facts contained 
in the proofs. It is true that the testimony in rebuttal tended 
to prove absence of motive to suicide; but was this sufficient 
to overcome the fact distinctly stated in the proofs of death 
presented to the insurance company? This evidence did not 
directly contradict that fact. It did not show that the state- 
ment in the proofs was erroneous. We think, therefore, that 
the instructions to the jury, as given by the Circuit Court, 
were in entire harmony with the law as laid down in the de- 
cisions above quoted. 

There is no error, and the judgment is affirmed. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


EIGHTH CIRCUIT. 


KERR 
v8. 
MILWAUKEE MECHANICS’ INS. CO.* 


A notice given to the insured denying liability on the ground that the 
property was not in existence at the time the policy was delivered 
does: not estop the company from showing the existence of other 
prior insurance which had not been canceled, and for which the 
policy in suit was to be substituted. The two defenses are not in- 
consistent. 

The agent wrote the policy to replace another in a company of which 
he was also agent, and which demanded a higher premium, but had 
taken no steps te cancel, though cancellation was threatened unless 
higher rate was paid. The agent marked the first policy as can- 
ceied in his books and transferred the credit for the premium. But 
the second policy was not delivered and the first policy was still 
retained by the insured, who had no knowledge of the facts, and 
expected to pay the higher rate unless the agent succeeded in re- 
placing it at lower figures. 


Held, That the first policy was liable; the second policy was not 
effectively substituted by its delivery after the loss. 


In error to the Cireuit Court of the United States for the 
District of Nebraska. 


Statement of case by Locurgn, D. J. 

The plaintiff in error (plaintiff below) was the owner of a 
frame, steam-power grain elevator and fixtures of the value of 
more than $4,000, situate on a railroad right of way at West- 
ern, Neb., which he had leased to the firm of Rundberg & Mc- 
Cann at a monthly rental, and an agreement on the part of the 
lessees to keep the property insured in plaintiff’s name, and 
for his benefit, against loss and damage by fire. In November, 
1899, said lessees procured the property to be so insured for 
and in the name of the plaintiff for one year, for the sum of 
$4,000, by a policy of insurance of the Hanover Fire Insurance 
Company of New York, issued by U. S. Rohrer, who was then 
the recording agent at Hastings, Neb., of that insurance com- 
pany, and also of the other insurance companies hereinafter 
mentioned. Said lessees paid the premium for such insurance, 
and the policy was delivered to and accepted and kept by the 


* Decision rendered, Aug. 25, 1902. 
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plaintiff. On the expiration of that policy in November, 1900, 
said property was again, at the request of said lessees, insured 
for another term of one year in the same sum of $4,000 by a 
policy in the Phenix Insurance Company of Brooklyn, issued 
by said Rohrer, as its agent, on the payment therefor by said 
lessees of a premium of $80, being 2 per cent of the amount of 
the insurance. Said policy was also issued in the name of the 
plaintiff, and delivered to and kept by him. Afterward, on 
December 8, 1900, Mr. Coryel, the State agent in Nebraska of 
said Phenix Insurance Company, conferred with said Rohrer 
and with Mr. McCann, one of said lessees, and informed them 
that, unless the rate of the premium for insurance upon said 
policy of the Phenix Insurance Company was increased to 24 
per cent, and a “ query sheet ” furnished, such policy would be 
canceled. No definite agreement was reached in respect to 
this matter, other than may be inferred from the following 
testimony of Mr. McCann, who was a witness for plaintiff: 
“Q. You had a talk with Mr. Coryel, the general agent of the 
Phenix Insurance Company, along about the 8th day of De- 
cember, 1900, did not you, Mr. McCann? A. Yes, sir. Q. 
And at that time he told you that the Phenix policy could 
stand at 24 per cent, subject to your furnishing some sort of a 
query sheet, didn’t he? A. I am not positive about the exact 
words, but he told me the rate would have to be raised. He 
says, ‘I have raised Mr. Ferguson’s,’ and I think 2} is the rate 
he agreed to let it stand at, provided we furnished the query 
slip. Q. Did they ever furnish you that query sheet? A. I 
think not. We were to furnish it. They never furnished me 
the blank to fill out. They were out of them at the time, and 
Mr. Coryel agreed to send them to Mr. Rohrer, and he was to 
send them to me. Q. And the policy was to stand, Mr. Coryel 
told you, until they should send you the query sheet, or in sub- 
stance that? A. As far as they were concerned.” On Monday, 
December 10, 1900, McCann came to Rohrer, and asked if he 
could not place the insurance in some other company at the 
rate at which it had been written, and save him from paying 
the increased preminm, and was told by Rohrer that the Mil- 
waukee Mechanics’ Insurance Company had shown him some 
favors, and possibly might be got to carry the risk at the old 
rate. McCann then told Rohrer that he wished Rohrer would 
make an effort to place the insurance in that company, “ or 


somewhere,” if possible, to save him the increased premium. 
VoL. XXXII.—33. 
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Nothing more was done about the matter by any one until 
Wednesday, December 12, 1900, when, without notice to any- 
body, Rohrer caused his office assistant to prepare and fill out 
the policy of defendant company on which this action is 
brought, and Rohrer countersigned the same as defendant’s 
agent, and placed it in his safe, with the intention of after- 
ward delivering it to plaintiff on the surrender to him by 
plaintiff of said policy of the Phenix Insurance Company. On 
Saturday, December 15, 1900, Rohrer, by letter, reported to 
defendant company the making of its policy, which letter was 
received on December 17, 1900, when defendant at once tele- 
graphed to Rohrer to cancel the policy. Other facts are con- 
cisely stated in the testimony of Rohrer, a witness for the 
plaintiff, as follows: “Q. After the policy was written, what 
did you do about the premiums? <A. Well, in the course of 
business, of course, the premiums were transferred from one 
company to another on my books. The Milwaukee Company 
was credited with the $80 premium, and the Phenix was 
charged with it. Q. You had that money in your hands at that 
time? A. The money had been paid to me in November. Q. 
And still remained with you. A. Yes, sir. Q. Now, what did 
you do with the Phenix Insurance Company’s policy? A. I did 
not do anything. Sunday morning, the 16th of December, 
1900, while I was in my office, Mr. McCann came in, and said: 
‘We have had bad luck,’ and I said ‘ Why?’ He said that the 
elevator at Western had burned that morning. I said, ‘ Is that 
so?’ And he asked me, ‘ Did you make that change?’ And I 
said, ‘ Yes;’ that I had written the business in the Milwaukee 
Mechanics’, but I said, ‘I still have the policy in my posses- 
sion; I have never delivered it.” I questioned him in regard 
to the fire, and found that he knew merely that there was a 
fire; had been a fire or was a fire; didn’t know the particulars 
or circumstances. So I waited until Monday morning—the 
following morning—to learn more particulars about it before 
sending in any advices; and Monday morning I advised the 
Milwaukee Mechanics’ of the loss,—both the Milwaukee office 
and Mr. Freeman at Omaha. When the bank opened in the 
morning, I took the Milwaukee Mechanics’ policy down to the 
bank, and told Mr. Kerr that it had become necessary to take 
up the Western policy again, and replace it with a new one, 
and he took the policy, and handed it to Mr. Schrek, and told 
him to get me the other policy. Then I turned to Mr. Kerr. I 
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was astonished that he didn’t say something about the fire, 
and I said to him, ‘ Have you heard the news?’ He said, ‘ No, 
I hadn’t heard any news.’ I said, ‘ The elevator at Western 
had burned.’ He said, ‘ Is that so, and he then said—I do not 
know whether I can give his exact words or not, but some- 
thing to this effect: * How about this?’ or something about 
‘Hadn’t I better keep this policy?” Mr. Schrek was standing 
there at the time, with both policies in his hands, and I said, 
‘I do not know.’ This Milwaukee Mechanics’ policy had been 
written by me on Wednesday, to take up the Phenix policy, 
so he directed Mr. Schrek to give me the Phenix policy, and I 
took it to my office, and put it in the safe.” Mr. Rohrer also 
gave the following testimony on his cross-examination: “ Q. 
Now, at the time of the writing of the policy in suit, which you 
say was on the 12th, it was written by your clerk and counter- 
signed by you on that date? A. Yes. Q. It was then placed 
in your safe? A. Yes.. Q. Did you at that time notify Mr. 
Kerr of the writing of this policv? A. No, sir. Q. Had he 
ever said anything to you about the writing of the policy in 
the Milwaukee Mechanics’ Company? A. No, sir. Q. Had 
you ever had any conversation with him at that time in which 
you informed him of any cancellation on your records of the 
Phenix policy then held by him? <A. No, sir. Q. Did you at 
that time, or prior to the 16th day of December, notify Me- 
Cann or Rundberg & McCann of having written a policy in the 
Milwankee Company? <A. No, sir. Q. Did you at any time 
prior to the 16th of December, after McCann had informed you 
of the fire, notify Mr. McCann or Rundberg & McCann that 
you had written upon your policy register a cancellation of 
the Phenix policy? A. No, sir. Q. Did Mr. McCann, or Rund- 
berg, or Mr. Kerr, or any of them, ever tell you to cancel the 
Phenix policy prior to the time when you delivered the Mil- 
waukee policy to Mr. Kerr at the bank on the morning of the 
17th of December? A. No, sir. Q. What was the form of the 
Phenix policy? Was it the usual standard New York form? 
A. Yes. Q. And was it substantially the same as the policy 
in suit? A. I think it was identical in form outside of the 
officers, and everything like that, and the title of the policy. 
(). At the time on the 17th of December, or prior to that time, 
had vou received any instructions from the Phenix Insurance 
Company of Brooklyn, or any of its authorized agents, in- 
structing you to cancel the Phenix policy, after the conversa- 
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tion you have related between Mr. McCann and Mr. Coryel? 
A. No, sir. Q. Now, when Mr. McCann came to your office, 
Monday, the 10th of December, did he direct you to write any 
policy in the Milwaukee Mechanics’ Company? A. No, not in 
words, he didn’t. Q. Did you at that time agree with him, or 
say to him, that you would write a policy in the Milwaukee 
Mechanics’ Company? <A. No, sir; I do not think I did.” 
There was no contradictory testimony in the case. To the 
plaintiff’s petition seeking to recover on said policy of defend- 
ant company the defendant answered, alleging that such 
policy was written at its date by defendant’s agent at Hast- 
ings, Neb., with the intention of offering the same to plaintiff 
in exchange for the surrender of an outstanding policy of in- 
surance of the Phenix Insurance Company of Brooklyn, which 
continued in force when the property was burned, and that 
defendant’s policy was not so exchanged or delivered to plain- 
tiff until after the property had been destroyed; and never 
became effective. At the close of the testimony the jury, by 
direction of the court, returned their verdict in favor of de- 
fendant, and judgment was rendered accordingly. 
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Before Sanborn and Thayer, C. JJ., and Lochren, D. J. 










Locuren, D. J. (after stating the case). 

1. Defendant was not estopped by its notice to plaintiff, in 
which it denied liability on the ground that the property de- 
scribed in its policy was not in existence when such policy 
was delivered, from proving that the policy of the Phenix In- 
surance Company covering the same property had not been 
canceled when the property was burned. These matters are 
so far from being inconsistent that proof of the one almost 
necessarily proves the other, and no element of an equitable 
estoppel is even suggested. 

2. In this case there is no claim that there was, prior to the 
execution of the written policy of the defendant company, and 
its delivery to and acceptance by the plaintiff, any verbal 
agreement on behalf of that company to insure the property, 
which might make the contract of insurance take effect before 
the delivery of the written policy, and render that writing 
only the better evidence of the terms of the contract which 
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the parties had agreed on: City of Davenport vs. Peoria Ma- 
rine & Fire Ins. Co., 17 Iowa, 277. If, therefore, at the close 
of the testimony, it clearly appeared that the written policy of 
the defendant company had not, at the time of the burning of 
the elevator, become, by delivery and acceptance, a completely 
binding contract, then the defendant company never incurred 
any liability as insurer, and the court’s direction to the jury 
was proper; otherwise it was not. As all the evidence shows 
that the policy of the defendant company was not intended as 
a new or additional insurance of the property, independent of 
other existing insurance, but was intended only to take effect 
upon the surrender for cancellation of the outstanding policy 
of the Phenix Insurance Company, which policy it was to re- 
place and become substituted for, it becomes important to 
consider the status of the Phenix Company’s policy at the time 
of the fire, as it is certain that the two policies were not in 
force at the same time. The policy of the Phenix Company 
was issued in November, 1900, insuring this elevator property 
for one year. It is admitted that it was valid and binding. It 
could only terminate “by the expiration of the risk, by the 
agreement of the parties, or by some means provided by the 
contract:” Massasoit Steam Mills vs. Western Assur. Co., 125 
Mass., 110, 114. It did not terminate by lapse of time, as it 
had about eleven months to run at the time of the fire. It was 
not terminated by the means provided by the contract, which 
was by giving five days’ notice of cancellation and returning 
the unearned portion of the premium. This notice of cancel- 
lation and return of premium must be to the insured, and not 
to the agent who procured the insurance, and whose authority 
is executed and exhausted by the procurement of the insur- 
ance: Insurance Co. vs. Nill, 114 Pa., 248. But though the 
State agent, Coryel, expressed a purpose to cancel the policy 
of the Phenix Company unless a higher premium was paid and 
query sheet furnished, he took no steps toward such cancella- 
tion; and his conference with MeCann ended with the ex- 
pectation, at least on his part, that the policy of the Phenix 
Company would be continued by McCann's compliance with 
his demands. Two days later the conversation between Rohrer 
and McCann shows that the latter still expected to pay the 
additional premium and retain the Phenix Company’s policy, 
unless Rohrer should succeed in inducing the defendant or 
Some other company to consent to assume and carry the risk 
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at the old rate. Up to the end of this conference between 
Rohrer and McCann on December 10, 1900, there was certainly 
no termination of the policy of the Phenix Company by any 
agreement of the parties, nor any insurance, or agreement to 
insure, on the part of the defendant company. The plaintiff, 
who was insured by the Phenix Company’s policy, which he 
had in his ‘bank, and without whose consent it could not be 
surrendered nor invalidated except by the five-days’ notice of 
cancellation and return of unearned premium, had no notice 
or information that its cancellation or replacement by other 
insurance was even being considered by any one. 

From that time until after the destruction of the elevator 
property by fire on December 16, 1900, there was no agreement 
between the parties for the surrender or cancellation of the 
policy of the Phenix Company, nor for the insurance of the 
property by policy of the defendant company in substitution 
for the insurance by the Phenix Company. Nothing was done 
about the matter in the meantime except what was done by 
the insurance agent Rohrer alone, without conference with or 
direction from either the plaintiff, or the Phenix Company, or 
the defendant company. On December 12, 1900, he caused his 
clerk to fill out the policy in suit of defendant company, and 
countersigned it as agent of that company, and placed it in 
his safe. On September 15th ‘he advised defendant company 
by letter of the making of this policy, and was promptly, by 
telegraph, directed to cancel it. He did not deliver it to plain- 
tiff, nor seek to take up the policy of the Phenix Company, 
until one day after the property was destroyed by fire. The 
claim of the plaintiff now is that, when defendant’s policy was 
written and countersigned, and the agent of the insurance 
company noted on his books a transfer of the premium, and 
that the Phenix Company’s policy was canceled, the last- 
named policy thereby became canceled and terminated, and 
the policy of defendant company in force, and held by Rohrer 
as plaintiff's agent. Many cases hold that an agent of fire in- 
surance companies to issue their policies may also be consti- 
tuted by the insured his agent to receive the policies, and to 
keep and care for them, with plenary power to keep the prop- 
erty insured in accordance with general directions of the in- 
sured, and attend to all renewal, cancellation, and replace- 
ment of insurance, without consulting the assured in respect 
to particular policies or other details: Hamm Realty Co. vs. 
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New Hampshire Fire Ins. Co., 80 Minn., 139; Dibble vs. Assur- 
ance Co., 70 Mich., 1; Buick vs. Insurance Co., 103 Mich., 75. 
In those cases such had been the course of dealing between 
the insured and the agent for a term of years. Here no such 
authority is shown; nor was there any course of dealing 
shown from which such unusual authority can be presumed; 
and the conversation between plaintiff and Rohrer when the 
policies were exchanged after the fire shows that no thought 
of the existence of any such authority was in the mind of 
either. Rundberg & McCann were bound to keep the property 
insured and pay the premiums. They procured the insurance 
through Rohrer, but it had to be to the satisfaction of the 
plaintiff, the insured; and policies had been always delivered 
to and accepted and retained by him. He could refuse any 
policy offered that was not satisfactory 'to him. And when, 
in response to McCann‘s inquiry after the fire, as to whether 
any change had been made, Rohrer stated that he had written 
the business in the Milwaukee Mechanics’, his further state- 
ment, “I still have the policy in my possession; I have never 
delivered it,” indicates strongly that at the moment he re- 
garded the transaction as incomplete. “An agent of an insur- 
ance company has no authority to insure property already de- 
stroyed; and a policy written and intended as a substitute 
for a subsisting policy in another company, but not delivered, 
and of which the assured has no knowledge until after the 
property is destroyed by fire, is not a valid contract of insur- 
ance:” Stebbins vs. Insurance Co., 60 N. H., 65. To the same 
effect, see Hermann vs. Insurance Co., 100 N. Y., 411; Insur- 
ance Co. vs. McKenzie, 70 Ill. App., 615; Insurance Co. vs. 
Turnbull, 86 Ky., 230. These cases hold that the written but 
undelivered policy never matured into a contract for insur- 
ance- and that liability upon the subsisting policy which was 
intended to be replaced was fixed by the burning of the prop- 
erty while it was still in force. The acts of bookkeeping of 
Rohrer in marking cancellation on his office record of the 
Phenix Company’s policy and transferring in his accounts the 
credit for premium from that company to the defendant com- 
pany, all done in anticipation of his purposed delivery of de- 
fendant company’s policy in replacement for the expected sur- 
render of the policy of the Phenix Company, were futile, 
and affected no existing rights or liabilities: Insurance Co. vs. 
Turnbull, 86 Ky., 230, 237; Insurance Co. vs. McKenzie, 70 Il. 
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App., 615, 623. In the present case it clearly appeared that at 
the time of the burning of the elevator the policy of the Phenix 
Insurance Company was a valid contract of insurance, which 
had never been surrendered nor canceled; and that plaintiff, 
the insured, then held it as such. The policy of the defendant 
company was then an undelivered writing, not yet a contract, 
and because of the destruction of the property while it was in 
that condition it never became a contract. 

There was no error in directing the verdict for the defend- 
ant, and the judgment is affirmed. 





SUPREME COURT OF TEXAS. 


ZTNA LIFE INS. CO. 
v8. 


J.B. PARKER & CO.* 


The Texas statute which imposes a penalty of 12 per cent and attorney’s 
fees on an insurance company which fails to pay a claim within the 
time specified in the policy does not apply to an accident policy. 

The right of subrogation does not attach to accident insurance. 


Certified questions from Court of Civil Appeals of First Su- 
preme Judicial District. Action by J. B. Parker & Co. against 
the Atna Life Insurance Company, in which William Shelvy 
intervened. From a judgment in favor of plaintiff and inter- 
vener, defendant appealed, and questions certified from the 
Court of Civil Appeals. 


H. P. Lawruer, for Appellant. 
A. Morean Doze and N. W. Brooks, for Appellees. 


Garngs, C. J. 

The Court of Civil Appeals for the First Supreme Judicial 
District have certified for our determination the following 
questions :— 

“This action was brought by J. B. Parker & Co. against the 
Etna Life Insurance Company of Hartford, Conn., to recover 
of the defendant a stipulated indemnity for injuries received 
by the insured during the life of a certain policy of accident 





* Decision rendered, Feb. 26, 1903. 
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insurance issued by the company to William Shelvy. and 
which had been assigned by tbe said Shelvy to the plaintiffs; 
and as a penalty the further sum of 12 per cent of the amount 
of the indemnity due under said policy, and a reasonable at- 
torney fee, which was alleged to be $50; the total amount for 
which judgmert was prayed aggregating $371 and costs. 
William Shelvy intervened in the suit as plaintiff, and alleged 
that the amount due under the policy had been assigned to 
the plaintiifs, J. hb. Parker & Co., to secure an indebtedness to 
them of $225. He adopted the pleadings of plaintiffs, and 
joined in the prayer for judgment against the defendant, and 
asked that the balance, after deducting the amount due by 
him to the plaintiffs, be directed to be paid to him. The de- 
fendant pleaded as a defense to a recovery upon the policy the 
right of subrogation to the claim of Shelvy against the rail- 
way company for damages on account of the injuries for which 
indemnity was claimed, and its deprivation of the right by the 
settlement of Shelvy with the railway company, and the re- 
lease of it from all liability for said injury. A demurrer by 
plaintiffs to so much of the answer as set up this defense was 
sustained, and it was stricken out. Shelvy was injured as al- 
leged while in the service of the St. Louis Southwestern Rail- 
way Company of Texas by getting caught in a turntable of 
said company while cleaning the tank of an engine, and was 
disabled for twenty gight weeks and five days, for which time 
the company was liable to pay him indemnity at the rate of 
$10 a week, amounting to 4287.14. Judgment was rendered in 
favor of all the plaintiffs as prayed for. 

“(1) Does article 3071, Batts’ Ann. Civ. St., authorizing the 
recovery of 12 per cent of the loss and an attorney fee as a 
penalty for failure of the insurance company to pay within the 
time specified in the policy, apply to accident insurance? 

“(2) Did the court err in sustaining the plaintiffs’ demurrer 
to the answer setting up defendant’s right of subrogation to 
the claim of Shelvy against the railway company, and its dis- 
charge by reason of the fact that it had been deprived of this 
right by Shelvy’s act in settling with and releasing the rail- 
way company from further liability to him?” 

The court have accompanied the certificate with a copy of 
an opinion in the case delivered by the Chief Justice, from 
which it is to be inferred that, after certifying the questions, 
they had affirmed the judgment of the trial court in part and 
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reversed it in part, and a motion for rehearing had been filed. 
We are of the opinion that both questions should be answered 
in the negative. As to the first, the opinion of the Court of 
Civil Appeals satisfactorily states the grounds upon which 
our ruling is based. We also adopt the opinion of that court 
upon the second question. But, in addition to what is there 
said, we think it is to be observed that, so far as the right of 
subrogation is concerned, accident insurance is more analo- 
gous to life insurance than it is to either marine or fire insur- 
ance, and it has been held that it does not apply in case of life 
insurance: Insurance Co. vs. Brame, 95 U. 8., 754; Connecti- 
cut, etc., Ins. Co. vs. Railway Co., 25 Conn., 265. We think 
also that the case of Bradburn vs. Railway Company (L. R., 
10 Exch., 1) has some bearing upon the question. The point 
there decided is that “in an action for injuries caused by de- 
fendant’s negligence a sum received by the plaintiff on an acci- 
dental insurance policy cannot be taken into account in reduc- 
tion of damages.” 

We have not succeeded in finding any case directly in point. 


SUPREME COURT OF ILELNOIS. 


PROVIDENT SAV. LIFE ASSUR. SOC. 
v8. 


CANNON.* 


Where the agent filled in the answers in the application and did not 
read them over to the applicant, and knew of applicant’s rejection 
by other companies and of his previous sickness, the company is es- 
topped from setting up the falsity of the answers regarding these 
facts. 

Evidence regarding misstatement as to medical attendance held insuf- 
ficient. 


Appeal from Appellate Court, Fourth District. Action by 
Isaac Cannon, administrator of the estate of William Cannon, 
deceased, against the Provident Savings Life Assurance So- 
ciety. From a judgment of the Appellate Court affirming a 
judgment for plaintiff, defendant appeals. Affirmed. 





*Decision rendered, Feb. 18, 1903. 
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Statement of facts by Carrer, J. 

This was an action in assumpsit, brought by the appellee, 
Isaac Cannon, as administrator of the estate of William Caa- 
non, deceased, on a policy of insurance for $5,000 issued by ap- 
pellant, the Provident Savings Life Assurance Society of New 
York, on the life of the deceased. The application for the 
policy was made August 23, 1899, and the policy is dated Sep- 
tember 9, 1899. William Cannon died December 16, 1899, and 
the appellant refused to pay the amount of the policy, alleging 
that a number of the statements of the assured in his applica- 
tion, declared to be warranties by the policy, were fraudulent 
or untrue. A jury trial was had, resulting in a verdict and 
judgment for appellee. On appeal this judgment was affirmed, 
and the defendant below has further appealed to this court. 


Otis H. Waxpo and Carianan & Jones, for Appellant 


Gre & Barnss, J. E. McGaveuey, and Brappury & MacHarron, for 
Appellee. 


Carter, J. (after stating the facts). 
The appellant contends for the proposition, and has sup- 


ported its contention with elaborate arguments and citation 
of authorities, that the statements made by the intestate of 
appellee in his application to secure the insurance policy sued 
on are warranties, and therefore, if any of them are untrue, 
evasive, or so made as to conceal any fact fairly called for by 
the questions, whether intentional or not, and whether ma- 
terial or not, there can be no recovery. Appellant maintains 
that the language of the application and the policy is such 
that the insurance contract arising therefrom is not subject to 
the rule that, when the contract contains language which can- 
not be given effect without assuming that the statements of 
the assured are representations, they will be so considered, 
notwithstanding the policy states that they are to be deemed 
warranties: Continental Life Ins. Co. vs. Rogers, 119 IIl., 474. 
On the facts of this case it is not material what is the con- 
struction to be given to the insurance contract here sued on. 
The jury, at the request of appellee, returned answers to a 
number of special interrogatories, from which it appears that 
they found that John G. Buchanan, who took the application 
for insurance of William Cannon, was the agent of appellant; 
that at the time he took the application he was acquainted 
with the fact of the sickness of William Cannon in November, 
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1896; that he then knew that Cannon had been refused insur- 
ance by the Des Moines Life Association; that Cannon had 
made no false answers or suppressed any material facts either 
to the agent or the medical examiner; that the medical exam- 
iner knew of the sickness in 1896, and the rejection by other 
life insurance companies; that the agent wrote the answers 
in the application, and did not read them over to Cannon. 
These findings are supported by the testimony, and must be 
taken as true, the Appellate Court having affirmed the judg- 
ment below. Notice to the agent, at the time of the applica- 
tion for the insurance, of facts material to the risk, is notice 
to the insurer, and will prevent it from insisting upon a for- 
feiture for causes within the knowledge of the agent: Phenix 
Ins. Co. vs. Hart, 149 Ill., 513; Home Ins. Co. vs. Mendenhall, 
164 Ill., 458. Where the assured discloses facts to the agent, 
and the agent undertakes to fill out the application, and, in- 
stead of stating the facts as they are disclosed to him, inserts 
in lieu thereof conclusions of his own, the insurance company 
will not be permitted to insist that the words of the agent, and 
not of the assured, are warranties, rendering the policy void: 
Phenix Ins. Co. vs. Stocks, 149 Il., 319; Royal Neighbors of 
America vs. Boman, 177 Ill, 27; Teutonia Life Ins. Co. vs. 
Beck, 74 Ill., 165. While some of the instructions given are 
open to the criticism that they proceed on the assumption that 
the statements made by the assured in his application are to 
be treated as representations, and not as warranties, yet no 
harm was done by them to appellant in this case, for the rea- 
son, already stated, that appellant was estopped by the acts 
of its agent from insisting that the statements, whether 
treated as representations or as warranties, were untrue. 

It is further urged that it was error for the court to refuse 
to give an instruction in relation to the question in the appli- 
cation, ‘“ Give the name and residence of your usual medical 
attendant,” the answer to which, it was alleged, was untrue. 
There was no evidence as to who was the usual medical at- 
tendant of the assured at the time the application was made. 
The application was made in 1899. Dr. Ziegler, who, it is 
claimed, was his usual medical attendant, and not Dr. Cam- 
plain, as the assured had answered, himself testified that he 
attended the deceased professionally in 1896; that after that, 
the next year, he removed from his former place of residence 
and never treated him professionally. It might well be that 
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during the years following his removal, and before the appli- 
cation of Cannon in 1899, Cannon had secured another physi- 
cian as his medical attendant, as stated in his answer. The 
instruction was properly refused. 
Finding no material error, the judgment will be affirmed. 
Judgment affirmed. 


UNITED STATES CIRCUIT COURT. 


E. D, PENNSYLVANIA. 


VS. 


SUPREME COUNCIL AMERICAN 
LEGION OF HONOR.* 


The liability of an incorporated fraternal society on its contracts with 
its members is not affected by the equities of the members as be- 
tween themselves. The contracts are with the corporation as a 
legal entity. 


Where such liabilities for death benefits are illegally reduced by arbi- 
trary by-laws beiow the amounts payable to the beneficiaries under 
the contracts, members who did not consent to the reduction are 
entitled to treat their contracts as rescinded and recover the pay- 
ments made by them, regardless of the uses made of such payments 
or of the fact that no provision for raising the funds required for 
such liabilities was made in the charter or by-laws. 


NOTE. 

It was heid in Henderson vs. same company, decided by the court at 
the same time, that the case is not affected by the fact that a member 
upon learning of the reduction had stopped payment of a check sent for 
a previous assessment. He may still recover for breach of contract.— 
[Ed. Ins. Law Journal. 


At law. Action for breach of contract of life insurance. 


Cartes H. Sayre, for Plaintiff. 
Mourvocn Kenprick, for Defendant. 


Dattas, C. J. 
This case has been tried by the court without the interven- 
tion of a jury, in pursuance of a stipulation filed under sections 
649 and 700 of the Revised Statutes [U. S. Comp. St. 1901, pp. 
525, 570]. The defendant has asked the court to make fifteen 
special findings of facts, but the points presented include mat- 
ters of inference and of law, which could not be adequately 





*Decision rendered, Feb. 10, 1903. 
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dealt with in a preliminary statement of the case without un- 
duly expanding it and necessitating some repetition in the 
opinion which follows. 

The finding of the court upon the facts is a general finding 
for the plaintiff. 

The defendant is a corporation. It was incorporated for the 
purpose, inter alia, of establishing “a benefit fund, from 
which, on the satisfactory evidence of the death of a member 
of the order, who has complied with its lawful requirements, a 
sum not exceeding five thousand dollars shall be paid to the 
family, orphans or dependents, as the member may direct.” 
The following is a copy of the contract to which this action 
relates :— 

Benefit Certificate 
Issued by 
No. 117601. Supreme Council $5000. 
American Legion of Honor. 

This is to certify that Hugh W. Black is a Companion ot 
the American Legion of Honor, said companion having made 
application for six degree membership to Royal Oak Coun- 
cil No. 806, A. L. of H., instituted and located at Philadel- 
phia in the State of Pennsylvania, and passed the requisite 
medical examination and been duly initiated into said Coun- 
cil, and this certificate is issued to said Companion as an 
evidence of the facts in it contained and as a statement of 
the contract existing between said Companion and the Su- 
preme Council, American Legion of Honor. In considera- 
tion of the full compliance with all the by-laws of the Su- 
preme Council, A. L. of H., now existing or hereinafter 
adopted and the conditions herein contained, the Supreme 
Council A. L. of H. hereby agrees to pay Margaret A. Black, 
wife, five thousand dollars upon satisfactory proof of the 
death, while in good standing upon the books of the Su- 
preme Council, of the Companion herein named, and a full 
receipt and surrender of this certificate. Subject, however. 
to the conditions, restrictions and limitations following :— 

First: That all statements made by the companion in the 
application for membership and all answers to the ques- 
tions contained in the medical examination are in all re- 
spects true and shall be deemed and taken to be express 
warrantees. 

Second: That said Companion shall have paid all assess- 
ments called to the benefit fund within the time and in the 
manner required by the by-laws of the Supreme Council in 
force at the time of the issuance of this certificate or as the 
same may be hereafter amended. 
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Third: That all moneys which the Supreme Council, 
American Legion of Honor, may advance against this cer- 
tificate by way of a relief benefit to the Companion named 
herein, for sick or disability benefits, under existing or here- 
after enacted by-laws or regulations may be deducted at the 
death of the Companion, from the amount payable to the 
beneficiary named herein. 

Fourth: That the amount designated by said Companion 
in his application for membership and stated herein, as a 
funeral benefit, may be deducted at the death of the Com- 
panion, from the amount payable to the beneficiary herein 
named. 

Fifth: That this certificate is issued by the Supreme 
Council, and accepted by the Companion herein named, for 
himself and his beneficiary, upon the express condition and 
agreement that in case of any false or fraudulent statement 
er misrepresentation or violation of any of the covenants 
herein contained the same shall be void. 


In witness whereof the Supreme Council, American Le- 
gion of Honor, has hereunto affixed its corporate seal and 
caused this certificate to be signed by its Supreme Com- 
mander and attested by its Supreme Secretary at Boston, 
Mass., this 31st day of March, A. D. 1888. 


Attest. Enoch 8S. Brown, 
Adam Warnock, Supreme Commander. 

[Seal.] Supreme Secretary. 

Not assignable or subject to pledge. 

The defendant corporation had lawful authority to make 
this contract. It had also the power, though not the right, to 
repudiate it, and this it did by adopting an amendment to its 
by-laws, as follows:— 

Two thousand dollars shall be the highest amount paid by 
the order on the death of a member, upon any benefit cer- 
tificate heretofore, or hereafter issued. * * * 

Upon notice of this amendment, the plaintiff, who had not 
assented to it, and who had complied with all the conditions 
of his contract, refused to submit to the alteration of it which 
the amendment purported to prescribe; and that this refusal 
was justified by law is unquestionable: Supreme Council 
American Legion of Honor vs. Getz, 50 C. C. A., 153. He also 
asserted and exercised the right to rescind the contract, by 
reason of its anticipatory breach by the defendant, and ac- 
cordingly he brought this action of assumpsit to recover the 
money he had paid under it, which, upon the facts thus far 
stated, he was prima facie entitled to maintain: American 
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Life Insurance Co. vs. McAden, 109 Pa., 399. But the de- 
fenses which have been interposed remain to be considered. 


The ingenious argument which has been made on behalf of 
the defendant seems to rest upon an assumption which, in my 
opinion, is inadmissible. It assumes, as I understand it, that 
in an action at law against a corporation, brought by one with 
whom it had contracted, to recover as upon breach and conse- 
quent rescission of the contract, the internal affairs of the cor- 
poration, and the equities of its members inter sese, are for 
investigation and determination. This is certainly not the 
law. “* Whenever a corporation makes a contract, it is the 
contract of the legal entitvy—of the artificial being created by 
the charter—and not the contract of the individual members:” 
Bank of Augusta vs. Earle, 13 Pet., 586. “ One of the objects 
of creating a corporation by law is to enable it to make con- 
tracts ” (Twin-Lick Oil Co. vs. Marbury, 91 U.S., 589); and the 
charter of this defendant distinctly enabled it to make such 
contracts as that which is made with the plaintiff, and which, 
in express terms, was stated to be the contract of the corpo- 
rate entity. By it, and subject to its conditions, the corpora- 
tion agreed to pay Margaret A. Black $5,000, and it is with this 
agreement of the corporation, and its declared purpose not to 
fulfill it, that this case is exclusively concerned. That the de- 
fendant is a “ fraternal beneficial association,” and that the 
law restricts the fund which it may accumulate, is of no con- 
sequence. Whatever its specific character, it had power to 
make the contract which it did make, and no restriction upon 
its accumulations, however imposed, can relieve it from legal 
responsibility for its breach. That the moneys which were 
paid by the plaintiff were used by the defendant in carrying 
out the objects of the association is also immaterial. The 
plaintiff is not seeking, and is not required, to identify the 
money which he paid to it. He is not asking to participate in 
the distribution of a particular fund upon the ground that a 
contribution made to it by him can be distinctively recog: 
nized. Nor is he claiming, as upon a voluntary withdrawal 
from his membership in the association, to have the sums 
which, as a member, he had paid, refunded to him. His action 
is founded solely upon a contract. His demand is to be com- 
pensated for its breach, and to this he is entitled, no matter 
what may have been done with the money which was received 
from him. Nor does it make any difference that the disposi- 
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tion which was actually made of that money was warranted 
by law and by the practice of the association. It may be as- 
sumed that when this benefit certificate was issued the only 
obligation of the corporation which was really in mind was its 
undertaking to make the payment of $5,000 to the plaintiff’s 
wife, for which it expressly provided, and that it was expected 
that this obligation would be met by assessments to be levied 
at his death. But an anticipatory breach did in fact occur, 
and thereupon a liability, at least quasi contractual, attached, 
whether contemplated by the parties or not: People vs. Speir, 
77 N. Y., 144; Hertzog vs. Hertzog, 29 Pa., 465; Sceva vs. 
True, 53 N. H., 627. And the defendant having incurred this 
liability, cannot evade it by asserting that no specific provision 
has been made for its acquittal. 

I do not doubt that if a contract has been in part performed, 
the plaintiff having received some substantial benefit there- 
from, and if, upon a verdict in his favor, the parties cannot be 
placed in statu quo, such an action as this is not maintainable. 
But this rule is not applicable to the present case. The rights 
of the parties under the contract had attached, but the plain- 
tiff had never received any actual benefit from it. He may, in 
some sense, perhaps, be said to have enjoyed the protection 
which it afforded in the event of his death; but, as that event 
did not occur, it had ‘as yet been of no appreciable actual ad- 
vantage to him, and no real disadvantage to the defendant. 
The parties, for anything that appears, upon the plaintiff's re- 
covery are placed precisely in the same situation that they 
were in before the contract was made; for, although the com- 
pany carried the risk, and the plaintiff's wife, at all times dur- 
ing the continuance of the contract, upon the happening of the 
event provided against, was entitled to the indemnity it se- 
cured, yet the company has paid nothing and the plaintiff has 
received nothing. As in the case of any other contract, the 
parties were each entitled, during its continuance, according 
to its terms: American Life Insurance Co. vs. McAden, supra; 
Marshall vs. The Fire Insurance Co., 176 Pa., 628; Kerns vs. 
Prudential Insurance Co., 11 Pa. Super. Ct., 209. Careful ex- 
amination of the judgments of the Supreme Court of the 
United States in N. Y. Life Insurance Co. vs. Statham (93 U. 
S., 24), and in Lovell vs. St. Louis Mutual Life Insurance Co. 
(111 U. S., 264) has satisfied me that they are not in conflict 


with the decisions of the Pennsylvania courts above referred 
VoL. XXXII.—34. 
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to. Both of these cases were founded upon ordinary policies 
of life insurance. In the first the policies had lapsed by rea- 
son of our Civil War having prevented the payment of premi- 
ums, and it was held that the insured were not entitled to 
have them revived, after the determination of the war, upon 
paying the premiums which had accrued during its continu- 
ance, but only to the value of the policies at the time at which 
they had, without fault on their part, failed to comply with 
their conditions. In the second case the policy had been sur- 
rendered. The company had violated the understanding upon 
which the surrender had been made, and the court said “ the 
amount to which the complainant is entitled is * * * the 
value of his policy at the time it was surrendered.” In both 
of these cases the question was as to the proper measure of 
damages under their respective special circumstances. In nei- 
ther of them was it decided that in such a case as this the 
plaintiff’s recovery of the amount of the payments he had 
made would not place the parties “ precisely in the same situa- 
tion they were in before the contract was made:” American 
Life Insurance Co. vs. McAden, supra. Moreover, there is no 
evidence that the benefit certificate involved in this suit had 
any surrender value whatever. The defendant, by declaring 
that it would not abide by its contract, entitled the plaintiff 
to insist that he should be restored to the situation which he 
occupied before it was made, and this can be done only by re- 
turning to him the money which he had paid under and in pur- 
suance of it. It is admitted that $61.39 of this money was 
refunded to him as having been unlawfuly collected, and for 
this sum, therefore, the defendant is entitled to a credit; but 
I do not perceive that its receipt by the plaintiff in any way 
affects his general right of recovery. 

A portion of the evidence was, by agreement of counsel and 
with the sanction of the trial judge, taken and reduced to 
writing out of court; and it is said in the defendant’s brief 
that this evidence “ shows that the cost of the plaintiff’s in- 
surance during his term of membership was a less amount 
than he would have been compelled to pay for a similar 
amount of insurance during an equivalent term under the com- 
putation made in accordance with the recognized standard 
tables.” Accepting this statement for the purpose of dispos- 
ing of the objections which were duly made by the plaintiff to 
the admission of the evidence to which it relates, I am clearly 
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of opinion that the fact sought to be shown is irrelevant, and 
accordingly the evidence referred to is now excluded with like 
effect as if it had been excluded upon the trial, and to this rul- 
ing the defendant will, tpon due presentation of a bill of ex- 
ceptions, be granted, nunc pro tunc, such exception or excep- 
tions as would then have been demandable with respect 
thereto: Rev. St., § 700. 

There is no dispute respecting the principal amount claimed 
by the plaintiff. It will be allowed, subject to the credit of 
$61.39 heretofore mentioned. The date from which interest 
should be awarded is, it seems, open to question: American 
Life Insurance Co. vs. McAden, supra. But this point has not 
been fully discussed by counsel, and the defendant, I think, 
should have the benefit of any doubt to which it may be sub- 
ject. In American Life Insurance Co. vs. McAden it was said 
that the defendant in that case certainly could not complain of 
an allowance of interest from the date of the demand, and it 
seems to be equally certain that the defendant in this one can- 
not complain that the judgment which follows includes inter- 
est only from the date at which the action was commenced. 
Judgment will be entered for the plaintiff for $4,053.03. 


SUPREME COURT OF LOUISIANA. 


SCHMIDT 
v8. 
PHILADELPHIA UNDERWRITERS.* 
The deliberate and fraudulent attempt of the plaintiff to impose upon 

the defendant insurance company liability for a loss which he has 


not sustained defeats his right to recover according to the terms of 
the contract upon which he sues. 


Appeal from Civil District Court, Parish of Orleans. <Ac- 
tion by Fred W. Schmidt against the Philadelphia Under- 
writers. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


E. A. O’Sunuivan, for Appellant. 


Wru1am Srietine Parxerson, Joun F. Tosry, and Bernarp Bruny, 
for Appellee, 


* Decision rendered, March 2, 1903. Syllabus by the Court. 
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Monnog, J. 

Plaintiff claims $2,500 as for a total loss under a policy of 
fire insurance issued by defendant. After filing an exception, 
which was overruled, the defendant’ answered, in substance, 
as follows: It admits the issuance of the policy sued on, by 
which it insured the plaintiff against loss or damage by fire on 
household furniture and other property in the premises de- 
scribed. It also admits that a fire occurred, within the life of 
the policy, by which the property insured was partially de- 
stroyed or damaged, and that it received from plaintiff a state- 
ment, sworn to by him, purporting to be a proof of loss, which 
it annexes to its answer. It avers that the premises described 
in the policy were warranted to be a private dwelling, but 
were otherwise occupied; that the policy contains the follow- 
ing clauses; to wit:— 

This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss shall be ascertained or estimated according to 
such actual cash value, with proper deduction for deprecia- 
tion, however caused, and shall, in no event, exceed what it 
would then cost to repair or replace the same with material 
of like kind and quality. * * * This policy shall be void if 
the assured has concealed, or misrepresented, in writing or 
otherwise, any material fact or circumstance concerning 
this insurance, or the subject thereof; or if the interest of 
the insured be not truly stated herein; or in case of any 
fraud or false swearing of the insured touching any matter 
relating to this insurance, or the subject thereof, whether 
before or after loss * * * or, if the interest of the insured 
be other than unconditional ownership. 


—And that the plaintiff, in violation of these stipulations con- 
cealed material facts concerning the property insured, and 
falsely and fraudulently misrepresented the sound value 
thereof and the damages thereto; that he fraudulently re- 
moved a portion of said property without notice to defendant, 
and makes claim for loss on the property so removed, as also 
on property which did not belong to him; and that his sworn 
proof of loss, and the schedule annexed thereto, were false, 
fraudulent, and fictitious. It further alleges a tender of the 
premiums received, and refusal of the plaintiff to accept the 
same. There was judgment rejecting plaintiff's demand, and 
he ‘thas appealed. The policy is for $2,500, on household and 
kitchen furniture and other articles, such as musical instru- 
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ments, paintings, bric-a-brac, etc., “ while contained in the 
double one-story slate-roofed frame building, occupied as a 
private dwelling, only, No. 2104 St. Peter Street, in New Or- 
leans,” and it contains the stipulations as set forth by the 
defendant. The plaintiff at the date of the trial, in March, 
1902, was twenty-eight years of age, had been married for 
nearly eight years, and had one child, about five years old. It 
does not appear that ‘he had any resources other than his earn- 
ings as a clerk and cabinetmaker, and he testifies that he had 
worked as a clerk for the Armour Packing Company for four 
years, but had left that concern about two years before the 
date at which he testified, or, say, in March, 1900, and had 
afterward been employed by Levy & Aaron, dealers in new 
and second-hand furniture, at a salary of $12 a week, to which 
were added commissions on sales, bringing his total earnings 
up to an average of $15 or $16 a week; his testimony, as a 
whole making it reasonably certain that he had never earned 
more than, if as much as, $75 a month. Some time in 1900 he 
moved into the home in which he was living when the fire oc- 
curred, being the one side of a double tenement one-story cot- 
tage, and consisting of four rooms; viz., ‘a front room or par- 
lor, measuring 12x13.5; a bedroom immediately behind, and of 
the same size as, the parlor; a dining room behind the bed- 
room, measuring 11.6x13.9; and a kitchen behind, and of the 
same size as, the dining room. 

For this house, which was situated in a neighborhood in- 
habited by poor people, the plaintiff paid $10 a month rent. 
In April, 1901, his wife being sick, he sent her and his child 
across the lake, where ‘he paid $10 a week for their support. 
In May following, according to their testimony, one Berges, 
who was employed by the defendant as a solicitor, suggested 
that plaintiff should insure his furniture, but the plaintiff de- 
murred; saying that, his wife being sick, he needed all of his 
money, and that he did not feel able to pay the premium. He 
was finally prevailed upon, however, and, Berges having looked 
at the property and ‘having fixed the amount, the policy was 
issued on May 14, 1901, for $2,500, and the premium, $12.50, 
was paid about fifteen days afterward. The plaintiff states 
that on the evening of the fire he had left his house about half 
past 6+o’clock, and had gone to a club, where he was engaged 
in playing cards with some of his friends, and that, whilst so 
engaged, between 11 and 12 o’clock that night, he was called . 
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by a boy named Barbier, who lived at the house of his mother- 
in-law, and was told that his residence was on fire, and that 
he went to the scene of the fire and fainted. He further states 
that the next morning a man named Mangson, with whom it 
does not appear that he had any previous acquaintance, intro- 
duced himself as an adjuster, though not pretending to repre- 
sent the defendant, and said to him: “I know you are all 
right. I will fix your loss and have it adjusted in sixty days” 

and that he and Mangson then made up the proof of loss, 
with the schedule annexed, which was subsequently presented 
to the defendant. The schedule foots up $3,241.66 as the value 
of the furniture, paintings, bric-a-brac, statuary, wearing ap- 
parel, etc., contained in his house, and covered by the policy 
here sued on, which, in the proof presented to the defendant, 
he swore was a total loss; stating in his affidavit that no 
property saved had been in any manner concealed, and that no 
attempt had been made to deceive the defendant as to the 
amount of said loss. The plaintiff, explaining how this sched- 
ule had been made up, further states that when the policy was 
issued; to wit, May 14, 1901, he was told by Berges, the so- 
licitor, that he had better make an inventory, in order to be 
able to prove his loss in the event of a fire, and that he and his 
wife thereupon went through their house, from one room to 
another, and made a detailed inventory of its contents, ap- 
praising each article at its cost price. We make the following 
excerpt from his testimony on this subject :— 

“Q. What time did you begin to do it, about?” (Referring 
to the making of the inventory.) “A. Well, after I was told 
that I would have to make proof of loss, the same as a store 
would have kept books, I said to my wife, ‘We have got a 
policy, and, if anything was to occur, this policy is not good, 
unless you know what was in the house. We have to do the 
same as if taking stock in the store. Q. And you took stock? 
A. Yes, sir. * * * Q. Who made this book?” (Referring to 
the inventory.) “A. Myself. My wife called off some things, 
and I would look at it and put it down the same as taking 
stock. Q. Your wife called it off to you? A. Yes, sir; how 
much would this and that cost. Q. Say, for instance, you took 
this book and went to the first room, twenty-six yards of mat- 
ting. You and your wife agreed that there were twenty-six 
yards? Yes, sir. Q. And you put down what you paid for it? 
A. Yes, sir. Q. Then you came to two Smyrna rugs. Your 
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wife called that off? A. I looked at it myself. We would go 
along, and we looked at the stuff, which cost so much. That 
would be what it cost—two rugs, $6 apiece. That would be 
$12. Q. You did all the writing? A. Yes, sir. Q. Whatever 
was called out, she called out? A. We looked at it. We went 
over it together. Q. How many days did it take you to make 
an inventory in the first room? <A. I don’t know. We would 
work two or three hours after supper. We didn’t finish the 
first room in two or three hours. We may have started on a 
Monday, and I think on Sunday we worked four or five hours. 
I think it took about twelve to fourteen hours altogether. 
Q. You went from one room to the other? A, Yes, sir. Q. You 
and your wife? A. Yes, sir. Q. And you did that at the 
time you got your policy? <A. Yes, sir.” 

The peculiarity about this is that the plaintiff also testifies 
most positively and circumstantially that his wife and child 
went over the lake in April, before the policy was taken out, 
and did not return to the city until some time in July, a month 
after the fire, and there is no attempt; to reconcile the contra- 
diction. 

Among the articles included in the inventory, the making 
of which is thus described, is a piano, for which the plaintiff 
swears that he paid one Isaac Levy $300 on the 24th of May, 
1901, and he produces a bill purporting to have been made out 
and receipted by Isaac Levy as of that date. Isaac Levy is, 
however, not produced; and it will be remembered that it was 
about that time that, according to his testimony, the plaintiff 
needed all of his money for his sick wife, and was obliged to 
avail himself of a delay of fifteen days in the matter of the 
payment of the premium, amounting to $12.50, on the insur- 
ance which he had just taken out. Another marked peculiar- 
ity about the piano is that it is said to have been purchased 
May 24, 1901, and yet it figures on the inventory which the 
plaintiff swears he made a week before of the effects then in 
his house. And finally, upon that subject, Mr. Uthoff, who 
appears to be qualified to judge of such matters, valued the 
piano, judging from the name plate, frame, and part of the 
front, which were not consumed, at $40. 

Other articles included in the inventory, and said to have 
been purchased from plaintiff’s brother, who keeps a second- 
hand furniture or “ antique ” store, are as follows: 
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On June 3, 1899: 
One large oil painting, scene, “ Battle of Paris”... $75 00 
Oil painting and frame, “ Herding Sheep”... 35 00 
Oil painting and frame, “ Driving Cows to Pasture” 38 00 
Oil painting and frame, ‘“ Musical Afternoon ” 


$183 


July 3, 1899: 
One oil painting and frame, ‘Country Scene”.... $10 
One oil painting and frame, ‘“ Hunters’ Return from 
50 
50 


November 27, 1899: 
On antique pair of vases. with painting of Napo- 
leon 
One hand-painted centre vase 
One large pair of vases, one centre vase to match, 
blue and gold 
Bronzed clock and two ornaments................ 
Three cut-glass cylinders, $5 apiece 


$160 
December 4, 1899: 
Two antique vases and centrepiece, hand painted... $45 
One mahogany, carved, lady’s writing desk 25 


Four oil paintings and frames, painted by Buck... 200 


$270 

December 5, 1899: 
One pair of hand-painted vases................. $40 
Four mahogany swan’s neck rockers, antique 30 
One carved and inlaid console table 50 
One full-carved mahogany card table 35 


$155 00 

February 21, 1901: 

One pair of vases, hand painted, antique $25 00 

And still other articles, said to have been purchased from 
other persons, are as follows: 
From Crescent Jewelry Store, August 24, 1900: 

1 diamond cluster 12-stone brooch 155 00 
From same concern, March 5, 1900: 
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1 14k. gold watch, lady’s 

From same concern, December 5, 1900: 
1 tiger-eye ring 
1 amethyst 


From same concern, February 11, 1901: 
1 pair of diamond earrings 

From same concern, November 10, 1900: 
1 gold ring, 9 rubies 

From F. Phillips & Co., October 17, 1900: 
1 bedroom set, complete 
1 8-piece silk-plush parlor set 


From same concern, November 3, 1900: 
One quarter-sawed oak sideboard 00 
6 quarter-sawed oak high-back chairs 00 
1 oak dining table 2 00 


00 
The persons from whom these purchases are said to have 
been made, with the exception of the plaintiff’s brother, seem 
to have disappeared, leaving no ‘trace behind, and were not 
produced on the trial. The plaintiff’s neighbors, however, who 
lived in the other side of the tenement, were called as wit- 
nesses for the defense; and one of them (a German woman) 
testified that she was in the habit of going into the plaintiff’s 
house every day, and that the furniture was all plain and 
cheap, such as poor people use; that the plaintiff’s wife 
dressed plainly, and had no jewelry, except a pair of earrings, 
and perhaps a ring; and that the pictures were of the cheap- 
est kind. It is true that she showed that she knew nothing 
about fine pictures, and her testimony on that subject, taken 
alone, would be of little value; but another witness, who in- 
spected the house after the fire, testified that the pictures that 
he found there were cheap chromos, worth about $4 or $5 a 
set; that the bedroom furniture, said to have been walnut, or 
veneered walnut, was stained poplar, ete. 
And another witness testified that a wagon load of furni- 
ture was taken away after the fire. 
There is but one other matter which need be specially no- 
ticed: 'The witness, Berges, was in defendant’s employ for a 
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few months, and solicited the insurance out of which this liti- 
gation has arisen. Whether he was discharged, or left the 
defendant’s employ of his own accord, does not appear. Upon 
his cross-examination he testifies as follows:— 

“Q. How many risks did you insure with the Palfrey 
Agency? A. I don’t know, sir. Q. How many, other than 
this? A. I don’t know, sir. Q. Was it more than three? A. I 
don’t know. Q. Was it as many as three? A. Iam sure I did. 
* * * Q. What other risks did you take? A. Idon’t know. Q. 
Was it five, six, or seven? A. I know I furnished Mr. Palfrey a 
memorandum, and I had to file suit for my commission. Q. 
Did you file as many as ten? A. I don’t know. Q. As many as 
twenty? <A. I couldn’t tell you. * * * Q. You don’t know 
whether you filed one or one hundred? <A. I know I filed more 
than one. Q. You dou’t know how many more than one? <A. 
No, sir.” 

There are some other facts which might be commented upon 
if any good purpose would thereby be subserved, but we for- 
bear. It is sufficient to say that they all lead to the conclusion 
that but a small proportion of the property which the plaintiff 
pretends to have lost ever belonged to him, or was destroyed 
by the fire at his house. And that being the case, his delib- 
erate and fraudulent attempt to impose upon the defendant 
liability for a loss which he has not sustained, according to 
the terms of the contract on which he sues, defeats his right 
to recover: Regnier vs. Ins. Co., 12 La., 336; Claflin vs. Ins. 
Co., 110 U.S., 81. Judgment affirmed. 
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SUPREME COURT OF NORTH CAROLINA. 


HAMBURG-BREMEN FIRE INS. CO. 
vs. 


ATLANTIC COAST LINE R. CO.* 


Where a building was burned from a fire communicated from bales of 
cotton which a railroad had allowed to stand on its platform in bad 
condition, with the bagging off, so that they were easily fired by 
sparks from an engine, the railroad is liable for the loss, and the 
insurer on paying the loss was subrogated to the right of action 
against the railroad, though no formal assignments as prescribed 
in the policy had been made. 


The statute provides that actions must be prosecuted by the real party 
in interest, but that this shall not be deemed to authorize the as- 
signment of a thing in action not arising out of contract. 


Held, That a subsequent statute providing that an insurance company 
should be subrogated to the extent of its payment repealed anything 
in the previous statute which would stand in the way of such subro- 
gation. 


Appeal from Superior Court, Edgecombe County. Action 
by the Hamburg-Bremen Fire Insurance Company against the 
Atlantic Coast Line Railroad Company. From a judgment for 
plaintiff, defendant appeals. Affirmed. 


Joun L. Brineers and Gro. B. Exurorr, for Appellant. 
G. M. T. Fountam, for Appellee. 


Crank, C. J. 

The complaint alleges that “the defendant negligently al- 
lowed and permitted inflammable material to be and remain 
on its right of way, and the same so remaining on its said right 
of way on the night of 4th February, 1901, said inflammable 
material was set on fire by sparks falling from one of its en- 
gines passing over its said right of way, or otherwise, between 
the hour of 10 o’clock p. m. and the hour of 4 o’clock a. m. of 
the said night preceding the 5th February, 1901, and the said 
fire, so started, spread to the property of the said Hearne 
Bros & Co., and the same was burned and destroyed, to the 
value of $750, which the plaintiff had to pay, under its insur- 
ance policy as aforesaid, to their great damage; to wit, the 
* Decision rendered, March 10, 1903, 





540 Insurance Law Journal. [ June, 


sum of $742.50, aforesaid.” The judge sets out in the judg- 
ment the following findings of fact: ‘It being admitted by 
the defendant that the facts alleged in the complaint are true, 
reserving the question of liability arising upon these facts to 
be hereafter determined, except the negligent burning, and it 
being further agreed that his honor should submit to the jury 
the following issues: First. Did the defendant negligently set 
fire to and burn the property described in the complaint, as al- 
leged therein? Second. If so, what damage has the plaintiff 
sustained thereby?—and it being further agreed that, upon 
the jury finding the first issue ‘ Yes,’ his honor should answer 
the second issue, ‘ $742.50,’ with interest from 5th March, 1901, 
until paid, and the jury having found the first issue ‘ Yes,’ 
judgment was accordingly entered in favor of the plaintiff for 
said amount.” It was in evidence that the defendant allowed 
cotton bales, three rows deep, standing on end, to remain sev- 
eral weeks on its open platform, close to the track; said cot- 
ton being “ in bad condition; heads off, bagging off, naked lint 
standing right up on five or six, or probably ten, bales of it; 
twenty-three bales in lot on that end, three bales deep in rows; 
cotton in ten feet of west edge of platform.” The defendant’s 
train passed about twenty minutes before the alarm of fire, 
wind blowing from northwest. Trains passed on west side of 
warehouse, the cotton on platform caught, and then the ware- 
house, whence flames were communicated to Hearne Bros. & 
Co.’s property, fifty feet west of the defendant’s warehouse. 
The jury found that the fire was caused by the negligence of 
the defendant as alleged in the complaint, as above set forth. 
This was a question of fact, and, on examining the instruc- 
tions given and refused, we find no error of which the defend- 
ant could complain. 

The thirteenth instruction requested by the defendant con- 
tained the following admission: “ If you believe the evidence, 
the firing of the cotton led to the burning of Hearne’s prop- 
erty. If the cotton had not been on the platform, the fire 
would not have occurred. So the question arises, was the de- 
fendant negligent because the cotton was there, in the condi- 
tion it was in?” There being no objection to the evidence, but 
only to the charge, this practically narrows the controversy 
down to the question whether if the fire was caused by sparks 
from the engine, or cinders, creating a flame which reached 
the cotton in this exposed or dilapidated condition, was the 
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defendant liable therefor? On this point, we think the judge 
charged correctly; to wit: “If the defendant company per- 
mitted baled cotton to remain on its platform, no matter to 
whom it belonged, and no matter whether put there for ship- 
ment or not, until the bagging came off, and the lint bulged 
out so as to be easily ignited, and a spark from its passing en- 
gine caught such cotton and set it on fire, and the fire finally 
communicated to the factory, and the factory burned, then the 
company was negligent, and you will answer the issue, * Yes.’ ” 

The court gave the defendant’s prayers for instructions Nos. 
2, 5, 6, 9, 12, and 15, which were carefully drawn, and fully pro- 
tected its rights; also prayers 7 and 8 were given, with slight 
modifications, properly inserted; and the other prayers were 
properly refused, in form as asked, except as given in the 
charge. The rejected prayers were requests to charge, sub- 
stantially, that the defendant was not liable if the fire was 
caused by sparks, or otherwise, from its engine, communicat- 
ing fiame through the medium of cotton on the defendant’s 
platform, in the bad condition stated, and were properly re- 
fused: Black vs. Railroad, 115 N. C., 667; Blue vs. Railroad, 
117 N. C., 644; Moore vs. R. Co., 124 N. C., 388. Prayer No. 3 
given at the request of the plaintiff was: “If you find that 
defendant permitted cotton to remain on its platform, near its 
railroad track, with the bagging off the upper end of the bales, 
with the lint bulged out, and exposed to fire from its engines 
passing over its said road, as described by the witnesses, this 
was negligence; and if you are further satisfied that the cot- 
ton caught fire from sparks from one of defendant’s engines, 
and Hearne’s factory was thereby burned, as the direct result 
of such cotton catching on fire, then I charge you to answer 
the first issue *‘ Yes.’” And prayer 15 given at request of de- 
fendant was: “ The court instructs the jury that the burden 
is on the plaintiff to prove affirmatively that the fire was set 
by sparks from the defendant’s engine. They are not at lib- 
erty to guess as to the origin. To justify a finding that the fire 
did start from the engine, the facts must be such as to support 
this theory; that is to say, if from the evidence it appears that 
the tire may have started in some other way than from the 
engine, the jury is not justified in assuming that the engine 
set the fire, but the jury must be satisfied by the greater 
weight of the evidence that the fire originated from a spark 
from the passing engine.” 
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The court, in its charge, further instructed the jury, among 
other things: “The burden of proof is on plaintiff to show by 
the greater weight of the evidence that a spark from the en- 
gine set fire to the cotton, and that, as a natural result, the 
house was burned, and that the company could have foreseen 
that the cotton, in the condition it was in, was likely to catch 
fire from passing trains. If it so appears, the company was 
negligent, and you will answer * Yes;’ otherwise you will an- 
swer ‘No.’ Proximate cause is the direct cause which pro- 
duces a result, without any other cause supervening and 
bringing about the result. The defendant admits the insur- 
ance and the burning, and the payment by the plaintiff to 
Hearne, but says it was in no way responsible for the fire, and 
that the fire was not the result of any act of negligence on 
the part of the defendant or its agents, and for that reason 
they are not responsible. The special negligence complained 
of by the plaintiff is alleged to be that the company permitted 
baled cotton, highly inflammable, to remain some weeks on its 
platform, near the passing trains; that the cotton had got in 
bad condition, bagging off the ends, and the lint cotton bulged 
out, and standing up, so as to be easily fired; that this was 
left so, and that the trains were constantly passing; that on 
the night in question a train passed near the spot: that in 
some minutes fire broke out; that it was discovered in this 
cotton; that it communicated to the warehouse, and thence to 
the Hearne factory; and, as indicating that the engine set it 
on fire, it is contended that the wind was blowing from the 
engine over the cotton and onto the factory from a northwest 
direction, and that the sparks from the engine set it on fire, 
and it was carried by the wind to this factory. The defendant 
denies that the fire occurred in that way.” The court there- 
upon gave very fully the defendant’s contentions, and added: 
“It is the duty of a railroad company to keep its right of way 
free from such inflammable material, as is likely to catch 
fire from the running of its train, and communicate it to adja- 
cent property. If defendant permitted baled lint cotton to 
remain on its platform, no matter to whom it belonged, and no 
matter whether put there for shipment or not, until the bag- 
ging came off the end, and the lint bulged out so as to be 
easily ignited, and a spark from its passing engine caught 
such cotton and set it on fire, and the fire finally communi- 
cated to the factory, and the factory was burned, then the 
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company was negligent, and you will answer the issue ‘ Yes;’ 
but no matter how negligent the company may have been in 
having cotton on its right of way, and no matter what condi- 
tion that cotton was in, if the spark that caused the fire did 
not come from defendant’s engine, there can be no recovery, 
and you will answer the issue ‘ No.’ If some one, in passing, 
dropped a cigar there, and that caused the fire, there can be 
no recovery. If the sparks came from the factory smokestack, 
then there can be no recovery. In no event is the company lia- 
ble unless a spark from its engine set the cotton on fire.” We 
think the sole issue of fact was intelligently and correctly sub- 
mitted to the jury ‘by his bonor. 

It was further contended that the plaintiff could not re- 
cover, but that Hearne Bros. & Co. were the proper parties 
plaintiff. It will be seen, by the averments in the complaint 
and the admissions in the answer, that they have no interest 
in this action, and that the plaintiff is the sole party in inter- 
est for the recovery of the $742.50 sued for, and therefore, un- 
der our code system, the only party authorized to bring this 
action. It is insisted, however, that section 177 of the code 
expressly provides that 

Every action must be prosecuted in the name of the real 

party in interest, but this section shall not be deemed to 


authorize the assignment of a thing in action not arising 
out of contract. 


If this exception applied to a case of this kind, it has been 
repealed, so far as actions of this nature are concerned, by the 
following provision in section 43, c. 54, Laws 1899 (at page 
168): That if the insurance 

Company shall claim that the fire was caused by the act or 

neglect of any person or corporation, private or municipal, 

this company shall, on payment of the loss, be subrogated 

to the extent of such payment to all right of recovery by the 

insured for the loss resulting therefrom; 
And it is further provided that the insured shall make an as- 
signment to the company on receiving such payment. Whether 
the insured here made an actual assignment, or not, is imma- 
terial, as the subrogation was complete upon the payment, 
and the sole right of recovery thereupon passed to the com- 
pany. The actual assignment would only be evidence of the 
fact. This statute repeals any nonassignability which may 
have been imposed by the exception in section 177 of the Code, 
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and this cause of action comes under the general provision 
that all actions *“ must be prosecuted in the name of the real 
party im interest.” 

After careful examination of the exceptions, we find no 
error. 


SUPREME COURT OF GEORGIA. 


REED 
v8. 


TRAVELERS INS. CO.* 


Where an accident insurance company issues a policy for separate 
periods of two, two, three, and five months to a railroad employee 
who agrees to pay premiums every month for four months, one for 
each of the insurance periods, and who gives an order on the pay- 
master of the railroad company to pay the premiums out of his 
wages monthly for four consecutive months, and the first premium 
is paid under this order; and where the employee does not earn 
any wages for the second month specified, to be applied to the pay- 
ment of the premium for the second period, and in consequence 
thereof the paymaster has no funds with which to pay that pre- 
mium; and where the policy stipulates that ‘‘ all claims for injuries 
received during any period (except the first) for which the respective 
premium shall not have been actually paid shall be forfeited to the 
company;’’ and where the employee is killed by an accident on the 
railroad during the second period, and no premium for that period 
has ever been paid,—the beneficiary cannot recover on the policy. 

Where exception is taken to the grant of a nonsuit, the admission of 
evidence over the objection of the plaintiff will not work a reversal 
when it appears that the nonsuit should have been granted whether 
such evidence was admitted or excluded. 


Error from City Court of Atlanta. Action by Emma Reed 
against the Travelers Insurance Company. Judgment for de- 
fendant, and plaintiff brings error. Asfirmed. 


Burton Suir and Fever & Rovunrres, for Plaintiff in Error. 
Jas. H. Grupert and E. L. Meyer, for Defendant in Error. 


Smmons, C. J. 
A policy of accident insurance was taken out by Stephen 
Reed, a fireman on a locomotive engine, with the Travelers 
Insurance Company. On November 20, 1899, the policy was 
issued in accordance with his application and with the terms 
of an order for money given by him on the paymaster of the 


* Decision rendered, Feb, 9, 1903. Syllabus by the Court. 
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railroad company by which he was employed. The policy con- 
tained the following clauses :— 

The payments directed in the order or assignment are pre- 
miums for separate and consecutive periods of two, two, 
three, and five months, and each is to apply only to its cor- 
responding insurance period. All claims for injuries re- 
ceived during any period (except the first) for which the 
respective premium shall not have been actually paid shall 
be forfeited to the company. 

In case the insured shall fail to leave in the hands of the 
paymaster any premium as it shall fall due, as directed in 
said order, this policy shall be void. 

Reed was killed in a railroad accident on February 16, 1900. 
Notice of his death was given the company, and payment de- 
manded. The company replied that the policy was not in 
force at the time of his death, as the second premium had not 
been paid. Thereupon the beneficiary in the policy brought 
suit against the company to recover the amount of the policy. 
In her petition she alleged most of the facts above stated, and, 
further, that the premiums had been paid, and that the 
policy was of force from its date, up to and including the 
period in which Reed was killed. The company denied this. 
At the trial of the case, after the submission of evidence by 
the plaintiff, the court granted a nonsuit. To this ruling the 
plaintiff excepted. 

1. The main question in the case is whether the premium 
for the second insurance period mentioned in the policy had 
been paid. It was contended by the plaintiff in error that the 
evidence showed that this premium had been paid, and that it 
was, therefore, error to grant a nonsuit. It will be observed, 
upon reading the application and policy, that there were four 
periods mentioned therein, each of which was to embrace an 
insurance contract separate and distinct from the others, and 
that the policy was to be ineffective unless the premium had 
been actually paid for the period in which the accident oc- 
curred or injury was sustained. Reed gave an order on the 
paymaster of the railroad company to pay out of his wages for 
the months of December, 1899, and January, February, and 
March, 1900, $5 each month to the insurance company, to be 
applied to the payment of the premiums for the four insurance 
periods respectively. The first payment was made, and cov- 
ered the period from November 20, 1899, to January 20, 1900. 


The second period was to embrace the time between January 
VoL. XXXII.—35. 
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20 and March 20, 1900. It is clear from the evidence that Reed 
did not place funds in the hands of the paymaster to cover the 
payment which was to be made out of his January wages, and 
that the defendant company did not receive the premium for 
the second period. Under the terms of the policy it was in- 
cumbent on Reed to pay the premium for the second period at 
about the first of this period; that is to say, out of his January 
wages. If he did not do so, then his policy ceased, and was 
not binding upon the company for that period. This brings 
us, therefore, to the question whether the paymaster had 
money in his hands with which to pay the premium ‘for the 
second period. It was insisted here that he had the money, 
because Reed, the insured, had worked for the railroad com- 
pany in the month of January, and the order or assignment 
covered his wages for that month. Having alleged the due 
payment of the premiums in her petition, it was incumbent on 
the plaintiff to sustain the allegation by showing the payment 
of this premium for the period in which the killing occurred. 
The only evidence introduced by the plaintiff for the purpose 
of showing that Reed worked for the railroad company in 
January was the testimony of one Glover. We have carefully 
read his testimony, and find it vague, uncertain, and insuffti- 
cient to show what he was introduced to establish. He testi- 
fied that during the months of January and February he had 
on several occasions seen Reed, dressed in overalls, standing 
in the car shed near an engine, or on the road just outside of 
the car shed, ‘standing or sitting upon an engine. This evi- 
dence embraced both the months of January and February. 
The witness testified that some of these occasions were in 
January, but that he did not know whether Reed was working 
or not. It did not appear in any way, if the plaintitf worked 
at all in January, how much he worked, or what his labor was 
worth. This, in our opinion, was not sufficient to authorize 
the submission to the jury of the question whether or not Reed 
earned wages in January, which should have been applied to 
the payment of the premium for the second period. The policy 
contained stipulations or agreements that all claims for in- 
juries received during any period for which the premium had 
not been actually paid should be forfeited to the company, and 
that, if the insurer should fail to leave in the hands of the 
paymaster the money to cover any premium as it fell due, the 
policy should be void. The plaintiff failed utterly to show 
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that the premium for the second period, during which the ac- 
cident to the insured occurred, had been paid, or that funds 
for that purpose had been left in the hands of the paymaster. 
It was, therefore, not error to grant a nonsuit. , 

It was also contended by counsel for the plaintiff in error 
that the books of the railroad company showed that at the 
time of Reed’s death he had due him from that company an 
amount sufficient to pay all the premiums due on the policy. 
This does not in any way help the plaintiff. We have shown 
that under the policy the insured must have paid the premium 
before the accident occurred, or have left in the hands of the 
paymaster enongh of his January wages to pay that premium. 
The money earned in February could not have been applied by 
the paymaster to the payment of the premium for the second 
period. The order or special assignment authorized the pay- 
master to so apply a portion of Reed’s wages for January, but 
contained no authority for such an application of his Febru- 
ary wages. The order authorized the application of part of 
the February wages to the payment of the premium for the 
third period only. Upon this last question and the one pre- 
viously discussed, see Bane vs. Travelers Ins. Co. (85 Ky., 677), 
in which the facts were exactly similar to the facts of the 
present case. See, also, McMahon vs. Ins. Co., T7 Iowa, 229, 
and Landis vs. Ins. Co., 6 Ind. App., 502. 

2. Exception was taken to the ruling of the court below in 
admitting certain evidence of the paymaster of the railroad 
company, tending to show that the books of the company did 
not show that Reed worked for the company during the month 
of January. The plaintiff put in a part of the interrogatories 
of the paymaster as ‘her evidence, and contended that, if the 
defendant wished to introduce the remainder of the inter- 
rogatories, it should put them in as part of its own evidence. 
The judge ruled that the defendant could read the remainder 
of the interrogatories in evidence, and that such interroga- 
tories should be considered as evidence of the plaintiff. In the 
case of McArdle vs. Bullock (45 Ga., 89) it was held that the 
answers to the direct and cross questions in interrogatories 
are the evidence of the party who offers to the jury the return 
of the commissioners. It would seem, from the reasoning of 
McCay, J., that all of the interrogatories should, in the pres- 
ent case, be considered the evidence of the plaintiff. How- 
ever, it will be seen from what has been said above that we do 
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not base our decision of the case upon what appeared in the 
interrogatories objected to, but upon the failure of the plain- 
tiff to sustain the case made by her petition. The nonsuit 
was, therefore, right, without regard to the question as to the 
admission of the interrogatories, or as to whether they should 
be considered as the evidence of the plaintiff. 

Judgment affirmed. All the justices concurring, except 
Lumpkin, P. J., absent on account of sickness. 


COURT OF APPEALS OF KENTUCKY. 


STANDARD LIFE & ACCIDENT INS. CoO. 


v8. 


HOLLOWAY.* 


Where a railroad ticket agent was also the agent of an accident insur- 
ance company, and authorized to solicit risks, and was permitted to 
be the sole judge as to whether a risk would be accepted, such agent 
had power to waive a provisien in a policy which he issued to a 
cripple, just prior to insured’s boarding a train, that the policy did 
not insure any crippled person. 

Where an accident insurance agent sold a policy providing that it did 
not insure any crippled person with knowledge that the purchaser 
was maimed, the company was estopped to deny that the agent 
thereby waived such provision. 

Where insured, who was a cripple, testified that in purchasing an acci- 
dent insurance ticket of defendant’s agent he walked in before him 
with his usual limp, and on reaching the ticket window he laid his 
cane on the shelf thereof in plain view of the agent, whether the 
agent knew, or had reasonable opportunity for knowing, that plain- 
tiff was a cripple, and therefore waived a provision in the policy 
that defendant did not insure crippled persons, was a question for 
the jury. 

Plaintiff purchased an accident insurance policy from the railroad 
ticket agent, who was also defendant’s agent for the issuance of 
such policies. Soon after receiving the policy, he boarded a pas- 
senger train, and in less than ten minutes he was injured by the 
derailing of the car. Held, That a statement made by the agent to a 
third person, after plaintiff’s injury, that such agent knew, when he 
sold the ticket, that plaintiff was lame, and that it was because he 
had so many accidents, and been so unfortunate, that he asked him 
if he did not want an accident ticket; that a man who had had so 
many accidents ought to have accident insurance—was inadmissible 
as res geste. 


Appeal from Cirenit Court, Henderson County. Action by 
W. 8S. Holloway against the Standard Life & Accident Insur- 


* Decision rendered, March 15, 1903 
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ance Company. From a judgment in favor of plaintiff, defend- 
ant appeals. Reversed. 


Yeaman & Yeaman, for Appellant. 
M. Merarrt, for Appellee. 
Sertze, J. 

This action was instituted by appellee in the court below 
upon a policy of accident insurance, No. 465, which contains a 
clause to the effect that “it does not insure any maimed or 
crippled person.” The record discloses the following state of 
facts; viz.: That the policy in question was purchased by ap- 
pellee at the price of fifty cents from appellant’s agent, who 
was likewise the local ticket agent of the Louisville, Hender- 
son & St. Louis Railway Company at Henderson, Ky.; that 
appellee was about to take the passenger train for Louisville, 
and when securing his railroad ticket he was solicited by the 
ticket agent to buy the accident policy, which he did; that, 
after receiving it, he very soon boarded the train for Louis- 
ville, and in less than ten minutes thereafter the passenger car 
in which he was riding was derailed, and he was greatly and 
permanently injured thereby in his arm and shoulder, and to- 
tally disabled from performing any of his duties in his business 
of farming for twenty-six weeks, and was confined to the house 
under constant treatment of a surgeon for thirteen weeks. 
The policy was made a part of the petition, and by its terms 
appellant agreed to pay appellee at the rate of $25 per week, 
not exceeding twenty-six weeks, if he should sustain, within 
two days from its date, injuries in any railroad passenger car 
which should wholly and entirely disable him from performing 
or engaging in any and every kind of occupation, and remain 
within the ‘house, and be subject to the personal and continu- 
ous attention of a surgeon in good standing; or $5 per week if 
such injury only prevented him from performing some one or 
more of ‘his daily duties. It is averred in the petition that ap- 
pellee, by reason of the injuries he received from the derailing 
of the passenger car, was damaged in the sum of $650, and this 
sum he sued to recover of appellant. Appellant, by answer, 
controverted the averment of the petition, and, in addition, 
alleged, in substance, that appellee, at the time of his purchase 
of the policy sued on, was a cripple—that is, he had but one 
leg; the other having been amputated some years before—and 
that the clause in the policy which provides that “it does not 
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insure any maimed or crippled person ” was known to appel- 
lee, for which reason he is not entitled to recover the indem- 
nity claimed by him. The reply, as amended, traversed the 
material allegations of the answer, and avers that the agent 
of appellant knew, when the policy was issued, of appellee’s 
lameness; and this averment of knowledge on the part of the 
agent is denied by the rejoinder. Upon the issues thus joined 
the case went to trial, and the jury returned a verdict in ap- 
pellee’s favor for $250. Thereafter appellant filed grounds, 
and entered motion for a new trial, which the lower court re- 
fused; hence this appeal. 

It is contended by counsel for appellant that parol evidence 
was inadmissible to establish a waiver of the provision of the 
contract that “it does not insure any maimed or crippled per- 
son,” and that, as appellee is a cripple, the jury should have 
been instructed peremptorily to find for appellant. We are 
unwilling to accept this view of the case, for it seems to be the 
more recent policy of the courts in most of the States to hold 
that, where an insurance agent has general powers, and not 
only solicits, but is the sole judge as to whether he will take, 
the risk, his knowledge in respect to the nature, condition or 
extent of the risk is that of the company which he represents. 
And it has even been held that such an agent may waive the 
stipulations in a policy issued by him, and the company will 
be bound thereby: Hartford Insurance Co. vs. Haas, 87 Ky., 
531; Phoenix Ins. Co. vs. Spiers & Thomas, 87 Ky., 285; Phe- 
nix Ins. Co. vs. Phillips, 16 Ky. Law Rep., 122. In the case of 
the Travelers Ins. Co., etc., vs. Ebert (47 S. W., 865), which was 
an action brought by a woman to recover on an accident policy 
for injuries received and loss of time resulting therefrom, it 
being expressed in the policy that recovery might be had by 
the person injured for loss of time occasioned by injuries re- 
sulting from accidental means, except in the case of females, 
whom it insured against death only, this court, upon the evi- 
dence furnished by the record that the agent of the company 
had, notwithstanding the provisions of the policy, contracted 
to insure the appellee, Ebert, against loss of time, said: “It 
is insisted by appellant that the agent, Pemberton, had no au- 
thority to make such a contract as the one claimed by appel- 
lee, and, further, that, as the contract contained the exception 
mentioned, she must be bound thereby. It is evident that the 
agent was authorized to issue accident policies of some kind, 
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and it nowhere appears that appellee had any notice or in- 
formation to the effect that his power in that respect was 
limited; hence we are of the opinion that appellant is bound 
by the representations and contract in respect to insurance 
made by any agent authorized to make any contract for insur- 
ance. * * * The face of the receipt clearly shows that the 
agent knew the insured was a female, and he specifically in- 
sured her against loss of time, and it would be a harsh and 
unreasonable rule that would require her or her son, who 
acted to some extent for ‘her, to examine the ticket fully, to 
see whether it was a palpable contradiction of the contract 
entered into verbally and also reduced to writing. No such 
diligence should be required of a person in the hurry of travel. 
* * *” So, in view of the authorities referred to, we are con- 
strained to hold that if Rogers, appellant’s agent, at the time 
he delivered to appellee the policy sued on, knew ‘that he was 
maimed or a cripple, the provision in the policy intended to 
exclude cripples was waived in ‘his case, and we think that ap- 
pellant is estopped to deny the waiver. 

It was for the jury to determine from the evidence presented 
whether ‘the agent had such knowledge or not, and, though he 
denied having any knowledge thereof, appellee testified that 
he walked in before him with his usual limp, and that upon 
reaching the ticket office window he laid his cane on the base 
or shelf thereof in plain view of the agent. From these facts 
the jury doubtless found that the agent saw, and had oppor- 
tunity to know of appellee’s crippled condition; and, upon the 
other hand, that the latter did not know, and had no means of 
learning of, the provision of the policy intended to exclude 
persons of his class from its benefits, as he took the passenger 
train immediately after receiving it for the purpose of going 
to Louisville. We are of opinion, however, that the lower 
court erred in permitting the witness, Stone, to testify as to 
the conversation that occurred between himself and appel- 
lant’s agent, Rogers, after the delivery of the policy to appel- 
lee, and after his injury, in which he says Rogers informed him 
that “he knew when he sold the ticket that Holloway was 
lame; that it was because he had had so many accidents, and 
been so unfortunate, that he asked him if he did not want an 
accident ticket; that a man who had had so many accidents 
ought to have accident insurance.” This evidence was clearly 
incompetent, and necessarily prejudicial to appellant. In 
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commenting on the declarations of agents, and the extent to 
which they may bind the principal, Mr. Meachem, in his very 
excellent work on Agency, says: ‘So the statements, repre- 
sentations, or admissions must have been made in reference 
to the subject-matter of his agency. The mere idle, desultory, 
or careless talk of the agent, ‘having no legitimate reference or 
bearing upon the business of his principal, cannot be binding 
upon the latter; and the statements, representations, or ad- 
missions must have been made by the agent at the time of the 
transaction, and even while he was actually engaged in the 
performance, or so soon after as to be in reality a part of the 
transaction; or, to use the common expression, they must 
have been a part of the res gest. If, on the other hand, they 
were made before the performance was undertaken, or after it 
was completed, or while the agent was not engaged in the per- 
formance, or after his authority had expired, they are not ad- 
missible. In such a case they amount to a mere narrative of 
the past transaction, and do not bind the principal. The rea- 
son is that, while the agent was authorized to act or speak at 
the time, or within the scope of his authority, he is not author- 
ized at a subsequent time to narrate what he had done, or how 
he did it:” Meachem on Agency, § 714; Greenleaf, Ev., §§ 113- 
114. In Davis vs. Whitsides (1 Dana, 177, 25 Am. Dee., 138) it 
is said: * The Circuit Court erred in instructing the jury that 
if Miller was either the partner or agent of the plaintiff, his 
[Miller’s] statement, as proved by another, was competent 
evidence against the plaintiff. An acknowledgment of an 
agent is not admissible as proof against his constituent, unless 
it formed a part of the res geste.” But a more recent decision 
in point is to be found in Hartford, etec., vs. Hayden’s Adm’r 
(90 Ky., 41, 13 S. W., 586) wherein it is said: ‘“ The appellees 
were improperly allowed to prove some statements of Pursley 
relative to insuring the deceased, made after it had been af- 
fected. The acknowledgments of an agent, made subsequent 
to the transaction in which he acted as agent, cannot be 
proven against the principal. They are not a part of the res 
* * ** We can conceive of no state of case that 
would have justified the lower court in admitting proof of 
these statements of the agent, unless the agent had been in- 
troduced as a witness by appellant to testify as to what oc- 
curred when the contract of insurance was made with appel- 
lee, in which event, upon cross-examination, counsel for 


gestae. 
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appellee might have asked him whether the made to Stone the 
statements testified to by the latter, and upon his denial there- 
of Stone might have been introduced by appellee to contradict 
him; but even then it would have been the duty of the court 
to instruct the jury that the testimony could be considered by 
them only for the purpose of affecting the credibility of the 
agent as a witness. ' 

We find no error in the giving or refusing of instructions by 
the lower court, but for the error committed in admitting 
proof of the conversation between the witness, Stone, and ap- 
pellant’s agent, Rogers, the judgment is reversed, and cause 
remanded, with directions to the lower court to set aside the 
verdict of the jury, and grant appellant a new trial, and for 
such other proceedings as may not be inconsistent with the 
opinion herein. 


UNITED STATES SUPREME COURT. 


HOME LIFE INS. CO. or New York, Plaintiff in Error, 


: | 


A. A. FISHER, AS EXECUTOR OF THE ESTATE OF ——s 
ANDER SUTER MACLEAN, DECEASED.* 


The policy recited that it was in consideration of the statements in the 
application which were made part of the contract. The application 
warranted that “the statements are true * * * and are offered 
to the company together with those contained in the declaration to 
the * * * medical examiner as a consideration for and the basis 
of the contract.” 


Held, That the warranty was not by this language extended to declara- 
tions to the medical examiner. 


Where the jury were instructed that if they found insured’s statements 
regarding the use of liquor to be untrue they should find for the 
company, a ruling sustaining a demurrer to the plea that such use 
was a breach of warranty, though erroneous, did no injury. 


In error to the Circuit Court of the United States for the 
Northern District of Florida to review a judgment for plain- 
tiff in an action on a policy of life insurance. Affirmed. 


W. A. Broun, for Plaintiff in Error. 
Joun C. Avory, Ricnarp R. McManon and Bensamin C. Tontson, for 
Defendant in Error. 


* Decision rendered, Feb. 23, 1903. _ 
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Homes, J. 

This is an action on a policy of life insurance, brought in 
the United States Circuit Court. The policy was taken out by 
one Maclean, the plaintiff's testator, on ‘his own life. By a 
statute of Florida, if the plaintiff recovered, reasonable at- 
torneys’ fees were to be found by the jury and added to the 
judgment. Evidence was offered as to the proper fee, and was 
objected to on the ground that the statute was contrary to the 
Fourteenth Amendment. The evidence was admitted subject 
to exception, the plaintiff got a verdict and judgment, and the 
case was brought here by writ of error. 

In view of the decision in Fidelity Mut. Life Ass’n vs. Met- 
tler (185 U.S., 308) the assignment of error in the ruling just 
stated is not pressed. But although it was that on which the 
case came up and which gives us jurisdiction, other errors are 
assigned, which are relied upon and which we must consider: 
Horner vs. United States (No. 2), 143 U.S., 570, 577. 

The policy purports to be made “in consideration of the 
statements and agreements made in the application for this 
policy, which are hereby made a part of this contract.” ‘The 
application * warrants ” that the statements in it 

Are true, full, and complete, * * * and are offered to the 

company, together with those contained in the declaration 

to the Home Life Insurance Company’s medical examiner, 
as a consideration for, and as the basis of, the contract with 
said company. 

The application contained the following questions and an- 
sWwers :—- 

Q. Do you drink wine, spirits, or malt liquors? <A. Yes. 
Q. If so, which of these, and to what extent? A. Mod- 
erately. Q. Have you ever used them freely or to excess? 
A. No. 

The declaration to the medical examiner contained the fol- 
lowing questions and answers :— 

Q. Do you drink wine, spirits, or malt liquors, daily or 
habitually? A. No habit of drinking liquors. Q. If so, 
which of these, and to what extent daily? Note.—State the 
daily amount. General terms, such as “ temperately,” 
“ moderately,” “ occasionally,” will not be accepted, and will 
necessitate correspondence. 


The second of these questions was not answered. The de- 
fendant, with superfluous multiplicity of pleas, set up that 
these answers were warranties, and again, that they were ma- 
terial representations, and that they were false. 





1903. ] Home Life Ins. Co. vs. Fisher. 555 


Demurrers to the pleas of breach of warranty and some 
pleas of false representation were sustained, mainly, we pre- 
sume, on the authority of Moulor vs. American L. Ins. Co., 111 
U.S., 335. So far as the declarations to the medical examiner 
are concerned, it will be seen that the word “ warrant ” does 
not extend to them. Grammatically, the meaning of the sen- 
tence, as it stands, is that the applicant warrants the state- 
ments in the application, and warrants that they are offered 
to the company, together with those in the declaration to the 
medical examiner, as the basis of the contract. If the sen- 
tence is taken a little more intelligently, we should assume 
that the word “ they” has dropped out between “and” and 
“are offered,” and that “ warrant ” does not govern that part 
of the clause. However read, the meaning is the same. With 
regard to the answer in the application, denying that the ap- 
plicant ever had used spirits, etc., to excess, the strong lan- 
guage of the policy, making the application “ part of the con- 
tract,” affords ground for argument, at least, that the 
authority cited does not apply, and that this answer was war- 
ranted by the assured. But it is not necessary to decide that 
question in view of the trial and the subsequent ruling of the 
court. 

The case went to trial on the 17th, 21st, 26th, and 27th 
pleas. The 17th set up the last-mentioned answer, denying 
the use of spirits freely or to excess, and averred that it was 
material, induced the issuing of the policy, and was false in 
that the applicant had a habit of using spirits freely. The 
21st was similar, except that the falsity alleged was that the 
applicant used spirits to excess. The 26th set up the answers 
to the medical examiner; averred that the applicant did have 
a habit of drinking spirits; that the answer was material, and 
induced the making of the policy. The 27th plea was non as- 
sumpsit. Thus it will be seen that the facts relied on in the 
pleas held bad were in issue before the jury. This being so, it 
is questionable whether the plaintiff in error could complain, 
unless it could point out a mistaken instruction with regard 
to them at the trial: Pollak vs. Brush Electric Ass’n, 128 U. 
S., 446, 452, 453; Lloyd vs. Preston, 146 U. 8., 630, 644; Hud- 
mon vs. Cuyas, 6 C. C. A., 381. Clearly, if, under proper in- 
structions, the jury found the facts not to be as charged, the 
plaintiff in error suffered no wrong. That was what hap- 
pened in this case. 
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The jury were instructed that, if they found “either one to 
be true, that before Maclean made application he drank liquor 
either freely or to excess, or at the time that he made the ap- 
plication he had a habit of drinking liquor,” they were to find 
for the defendant, the declaration to the medical examiner 
thus being put upon the same footing as the application. The 
jury found for the plaintiff. Therefore, they must be taken to 
have found categorically that no one of the supposed facts 
was true, or, in other words, that all of the above recited an- 
swers were correct. If so, it does not matter whether they 
were warranties or not. There is a suggestion, to be sure, 
that in the latter case the defendant would have had to prove 
only the “literal” falsity of the statement, whereas in the 
other, proof of its substantial falsity was required: Phoenix 
Mut. L. Ins. Co. vs. Raiddin, 120 U. 8., 183, 189. But the plain 
question of fact was put to the jury with no such niceties of 
discrimination. They found a plain answer,'and the distinction 
comes too late now. It is said, also, that the charge in other 
parts did away with the requirement which we have quoted, 
and that, under the pleas of misrepresentation, the defendant 
had the burden of proving other facts. It does not appear to 
us that the requirement was done away with. On the con- 
trary, it was reiterated. The burden of proving other facts 
was largely cut down by further instructions unnecessary to 
repeat, and the burden of proving them did the defendant no 
harm when the jury found as they did with regard to 
Maclean’s drinking. The alleged warranty that he drank mod- 
erately was satisfied by the findings, apart from other answers 
to the point made with regard to that. We see no reason to 
assume that the defendant was taken by surprise by the rul- 
ings in its favor and put in less evidence that it would have 
put in had the demurrers been overruled. 

We see no ground for reversing the judgment in the other 
instructions to the jury. Moreover, the other questions raised 
are made immaterial by what we have said. 

Judgment affirmed. 





Thornton vs. Security Ins. Co. 


UNITED STATES CIRCUIT COURT. 


M. D. PENNSYLVANIA. 


THORNTON 
v8. 


SECURITY INS. CO.* 


The policy provision requiring insured to protect the property and 
separate the damaged from the undamaged goods, and to put it into 
the best order, is a condition precedent to recovery for a loss. The 
question whether he did the best he could, and was prevented by 
interference of the adjuster, is for the jury. 


At law. Action on fire insurance policy. On rule for new 
trial. 


KE. N. Wiitarp and Joun McGaunen, for Plaintiff. 
Jno. T. Lenanan and M. J. Martin, for Defendant. 


Arcupatp, D, J. 
It was provided ‘by the policy in suit that 


If fire occurs the insured shall * * * protect the prop- 
erty from further damage, and forthwith separate the dam- 
aged from the undamaged personal property, and put it in 
the best possible order. 


There was evidence from which the jury might have found 
that this was not observed by the plaintiff in the present in- 
stance, and the court was therefore requested to charge in the 
defendant's third point that, if he failed in this duty, he was 
not entitled to recover. The court affirmed the duty, but de- 
nied the result claimed, charging simply that, while the plain- 
tiff could not recover for any loss which was occasioned by his 
neglect to care for the property, he might have a verdict, not- 
withstanding it, for whatever there was over and above it. 
The question is whether this instruction was correct. The au- 
thority relied upon to sustain it is Wolters vs. Assurance Co. 
(95 Wis., 265), but the decision in that case has reference to an 
entirely different provision of the policy. The stipulation 
there was that the company should not be liable for loss 
caused directly or indirectly by the neglect of the insured to 
use all reasonable means to save and preserve the property at 


sites ea eee 


* Decision rendered, S»ptember 11, 1902. 





558 Insurance Law Journal. [ June, 


the time of the fire. This, it is submitted, was an unnecessary 
provision, and must be regarded as introduced out of extra 
precaution. Every policyholder is bound to do all that he rea- 
sonably can, in case of a fire, to preserve and protect the prop- 
erty insured, and cannot, therefore, hold the company liable 
for loss which is traceable to a disregard of that duty. But it 
was rightly held, construing this provision, that, as there was 
nothing which made the neglect of the insured an avoidance 
of the policy, the stipulation was sufficiently enforced by di- 
recting the jury to disallow for the loss of anything that was 
occasioned by it. But the case cited does not touch the one 
in hand. The law which is really applicable is to be found in 
Oshkosh Match Works vs. Manchester Fire Assur. Co., 92 
Wis., 510. It was made the duty of the owner there, as here, 
if a fire occurred, to “ forthwith separate the damaged and 
undamaged personal property, put it in ‘the best possible 
order, [and] make a complete inventory of the same;” and, 
having failed to do so, it was held that this was a breach of 
the conditions of the policy, and worked a forfeiture. “ The 
conditions referred to are substantial and important,” says 
Pinney, J.. “and are designed, among other things. to enable 
the company to fairly investigate and ascertain the loss, and 
to detect dishonesty and fraudulent practices. They were 
conditions for the protection of the company, to be performed 
after the loss, and until performed, or performance had been 
duly waived, no recovery could be had on the policy. We must 
regard these provisions as having been deliberately agreed to, 
and with the understanding that they were material, and 
weuld be performed accordingly; and it is the duty of the 
court to give full effect te them as written.” There can be no 
question as to the soundness of these views. The stipulation 
in question is absolute, and must be observed as a condition 
precedent to a recovery. It is not introduced into the policy 
so much for the purpose of keeping down the loss as to enable 
the company to ascertain with some degree of accuracy just 
what the loss is. And it must be as strictly observed as any 
of the other provisions with which it is directly associated in 
the context, such as the immediate notice of the fire, the fur- 
nishing of satisfactory proofs of loss within a specified time, 
or the submission to an examination under oath, and the pro- 
duction of books and papers, if required. All these are un- 
questionably to be complied with, unless excused, and they 
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are not to be distinguished in character from the one under 
discussion. It is no answer to say that the plaintiff complied 
with these requirements so far as he was able; being pre- 
vented, as he claims, from anything further, by the interfer- 
ence of the company’s adjuster and local agent. That was a 
question for the jury, and should not have been withdrawn 
from them, as it was, by the instructions given. They should 
have been expressly told, in the language of the point, that if 
the plaintiff failed in his duty in not separating the damaged 
and undamaged goods, he was not entitled to recover. 
The rule is made absolute, and a new trial is awarded. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


J. C. SMITH & WALLACE CO. 
v8. 


PRUSSIAN NAT. INS. CO.* 


An insurance company, by its agent, issued and delivered to the insured 
a binder, or binding slip, whereby it assumed and bound $2,000 of 
insurance upon certain property of the insured; the binding slip to 
be void on delivery of the policy. When the binder was delivered 
it was assumed by the insured that the insurer proposed to charge a 
rate higher than it had charged for the same insurance for the pre- 
vious year, aithough no rate was mentioned in the binder, where- 
upon he requested the agent of the insurer to ascertain if he could 
not obtain from his principal some concession in the rate. This the 
agent consented to attempt, but before any attempt was made by 
the agent the building burned. Held:— 

That a complete temporary contract of insurance existed between the 
insurer and the insured from the time of the delivery of the binder. 

. That the insured having accepted the binder, the promise to pay the 
premium to be mentioned in the policy was a sufficient considera- 
tion for the contract. 

. That the agent of the insurer having failed to fix the rate before the 
policy was delivered and before the loss occurred, the insured was 
bound to pay a reasonable rate for the protection which he had re- 
ceived by the temporary contract. 

. Whether one acts as agent for the insurer or the insured is to be de- 
termined by the circumstances of the particular case; one cannot be 
the agent for both parties. 


Error to Supreme Court. Action by J. C. Smith & Wallace 
Company against the Prussian National Insurance Company. 
Judgment for plaintiff. Defendant brings error. Aftirmed. 





* Decision rendered, March 5 1903. Syllabus by the Court. 





560 Insurance Law Journal. [ June, 


James Bucuanan and W. Benton Crisp, for Plaintiff in Error. 
Rosert H. McCarter, for Defendant in Error. 


GaRRETSON, J. 

The judgment in this case was entered upon a verdict di- 
rected by the trial justice at the circuit, and this writ of error 
brings up the judgment, and the propriety of this direction is 
the question in controversy. 

The plaintiff had been insured by a policy of the defendant, 
which was about expiring and the plaintiff’s treasurer had 
‘alled the attention of the defendant’s agent to this fact. On 
the 17th day of May, the treasurer of the plaintiff received at 
the hands of William Vanderveer the following paper, called 
a “ binder:”— 

William Vanderveer, Fire, Marine and Inland Insurance, 

43 Cedar Street. 
New York, May 16, 1901. 
Insurance in the amount of $2,000 is wanted for J. C. 

Smith & Wallace Co., on building Nos. 420-422 Ogden Street, 

Newark, N. J. The undersigned companies assume and bind 

from the 16th day of May, 1901, the insurance applied for 

above for ‘amounts opposite their respective names. This 
binding slip is void on delivery of the policy. Company, 

Prussian Nat’l. Amount, $2,000. Accepted. 

W. Vanderveer, Agt. 

With the binder was delivered by Vanderveer this letter :— 

William Vanderveer, Successor to Hansel & Vanderveer, 

Fire and Marine Insurance, 43 Cedar Street. 
New York, May 17, 1901. 
J. C. Smith & Wallace Co., Newark, N. J. Gentlemen— 

We inclose policy No. 31,705, Pennsylvania, for $4,000, and 

binder of Prussian National for $2,000 on building Nos. 420- 

422 Ogden Street, in renewal of expirations on 9th and 16th 

insts. Yours very truly, William Vanderveer, H. 

When the treasurer examined the Pennsylvania policy he 
noticed that the rate mentioned therein was seventy cents in- 
stead of fifty cents, the rate in both the previous Pennsylvania 
and Prussian policies. He then told Vanderveer that this 
rate was unsatisfactory, and, if it had to be seventy cents, 
that he wanted Vanderveer to ascertain if he could not get it 
written for three years or five years, thereby writing it at a 
reduction of one-half of one vear’s rate, or two and a half 
years’ rate for three years. Vanderveer said he would try to 
do so, and left the Pennsylvania policy and the binder with 
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the treasurer. The rate was left in this situation. No policy 
was issued in place of the binder. The fire occurred about 
June 22, 1901. 

A contract of insurance may be by parol: Audobon ys. In- 
surance Co., 27 N. Y., 216. Anda preliminary contract is fre- 
quently effected by what are known as “ binders ” or “ binding 
slips,” such as was used in this case: Lipman vs. Niagara 
Fire Insurance Co., 121 N. Y., 451; Karelson vs. The Sun Fire 
Insurance Co., 122 N. Y., 545; Van Tassell vs. Greenwich In- 
surance Co. (N. Y.). 45 N. E., 365; Underwood vs. Greenwich 
Insurance Co., 161 N. Y., 413. 

To constitute a valid contract there should be parties there- 
to. a premium, a subject-matter, an insurable interest, cer- 
tain risks or perils, duration of the risk, and the amount in- 
sured, but in the temporary oral contract, or in those evi- 
denced by binders, some of these terms are often omitted, and 
need not be expressly negotiated upon, since they may be un- 
derstood, as where the terms of the usual policy are presumed 
to be intended, or where the usual rate of premium is pre- 
sumed to be meant, or in case of duration of the risk is under- 
stood to be the same as in a former policy, or where by custom 
or usage a certain course of dealing has been established: 1 
Joyce on Insurance, § 46. 

When the binder was delivered, the plaintiff, assuming that 
the rate to be expressed in the policy of the defendant would 
be 70 cents for one year, because that was the rate in the 
policy of another company delivered at the same time, ob- 
jected to that rate, and after some conversation the defend- 
ant’s agent undertook to see if he could not get a modification 
of the rate, and he at the same time delivered to the plaintiff 
the binder, and the plaintiff accepted it, and by it the defend- 
ant insured the property of the plaintiff upon the terms to be 
expressed in the policy which was to be delivered, and upon 
the delivery of which the binding slip was to be void. The de- 
fendant said, in effect, to the plaintiff: ‘“ Upon your applica- 
tion we secure your insurance; we make a temporary contract 
of insurance by which we protect your property until we can 
agree upon the terms of the policy, which shall be a permanent 
contract expressing all the terms necessary ‘to a complete con- 
tract.” The plaintiff by accepting the binder agreed to be 
bound by all the terms of the policy, including the rate of pre- 


mium to be paid, and the defendant ought not now be allowed 
VoL. XXXII.—36. 
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to say. “ We are not bound to keep that contract, because no 
specific premium was mentioned;” the uncertainty as to the 
rate having remained in abeyance by the action of the de- 
fendant. 

When the company made this temporary contract, to be 
terminated when the policy was delivered, the promise to pay 
the premium upon delivery of the policy was sufficient con- 
sideration for the temporary insurance. If, therefore, as in 
this case, no policy was delivered defining the rate of insur- 
ance the question remains, what was the rate? The consid- 
eration is in the alternative. If the policy is executed, deliv- 
ered, and accepted, the payment of the premium mentioned in 
it is the consideration; and, if it is not, the defendant having 
insured the plaintiff by the temporary contract, then the law 
raises a presumption on the part of the insured to pay the 
company what the protection which he has had under this 
temporary contract is reasonably worth, and the insurer, by 
the very terms of the binder, gives credit to the insured until 
the temporary contract is ended, either by the issuance of a 
policy or otherwise. 

It is admitted that Vanderveer was the agent of the com- 
pany, appointed by a regular commission and authority from 
them, signed by the manager. As such agent, he signed the 
binding slip in question, and did so within the limits of his 
authority as an agent to countersign and issue policies. His 
authority to enter into the contract in question for the insur- 
ance company will be inferred from his general agency: Fire 
Insurance Co. vs. Building Association, 43 N. J. Law, 652; 
Carson vs. Jersey City Insurance Co., Id. 300, Enc. of L. (2d 

0d.), 853. 

It is claimed in this case that Vanderveer, in making this 
coutract of insurance was acting as agent of both the insurer 
and the insured, and that, therefore, the contract is void; but 
there is no evidence to sustain such a contention. The treas- 
urer of the company, before the contract in question was 
made, wrote to Vanderveer calling his attention to the fact 
that the policy of his company, the defendant, was about to 
expire. Vanderveer brought to Wallace the binding slip of- 
fered in evidence, signed by Vanderveer as agent of the 
Prussian National, the defendant. Wallace questioned the 
rate, which, he assumed, and which Vanderveer admitted. 
would be charged, and endeavored to get a reduction of it 
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from Vanderveer, and, failing in that, desired him to get it 
from his company. 'There is nothing in this evidence to show 
Wallace was dealing with Vanderveer in any other capacity 
than as agent of the insurance company, and there is nothing 
in Vanderveer’s actions inconsistent with his duties as such 
agent. 

While it has been held that one who acts as a general agent 
to procure insurance cannot also act as agent for the insurer 
and bind the insurer by his acts, yet it is competent to inquire 
into the particulars of the making of each contract of insur- 
ance, and, if it appears that in the contract in question the 
agent was not acting for the insured, but only for the insurer, 
the contract will be sustained, and, where it appears that the 
agent is the duly appointed and authorized agent of the in- 
surer, and acts as such in making the contract of insurance, 
he will be regarded as the agent of the insurer only, although, 
as to other contracts by other companies of which he was not 
such authorized agent, he may be regarded as the agent of the 
insured. The judgment below will be affirmed. 


SUPREME COURT OF VERMONT. 


STODDARD 


v8. 


CAMBRIDGE MUT. FIRE INS. CO.* 


Questions of pleading in case of foreign company considered. 
A denial of liability is a waiver of an agreement to arbitrate. 


Evidence of waiver of arbitration clause under the circumstances will 
be presumed in the absence of a complete record, on appeal. 


Exceptions from Windham County Court. Action by Clar- 
ence G. Stoddard against the Cambridge Mutual Fire Insur- 
ance Company. The plaintiff recovered judgment, and 
defendant brings exceptions. Affirmed. 


Argued before Munson, Start, Watson, Stafford, and Hasel- 
ton, JJ. 


Crarke C. Firrs, for Plaintiff. 
Waterman & Martin and Gupert A. A. Perry, for Defendant. 
* Decision rendered, March 13, 1903. 
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SrarrorpD, J. 

The defendant insured the plaintiff’s buildings against loss 
by fire. The buildings were burned, and this action is to re- 
cover the insurance. The property was situated in Massachu- 
setts, and there the plaintiff resided both when ‘the contract 
was made and when the loss occurred. The defendant 
is a Massachusetts corporation, having its place of busi- 
ness in that State. When this action was brought the plaintifi 
had become a resident of Vermont. The defendart appeared 
and pleaded the general issue, and the trial proceeded anti} 
the close of the plaintiff’s testimony, when the defendant 
moved for a verdict, on the ground that the evidence showed 
that the court had no jurisdiction. 'The motion was overruled, 
and the defendant excepted, but proceeded with its defense, 
introducing, however, no evidence affecting the question of 
jurisdiction. There was a verdict for the plaintiff, after which 
and before judgment the defendant moved for judgment not- 
withstanding the verdict. This motion likewise was over- 
ruled, and the defendant excepted. We are now asked to sus: 
tain these exceptions. The claim is that the defendant was 
a foreign corporation, and was not shown to have been doing 
any business in this State, nor to have any place of business 
therein. Assuming, without deciding, that the defendant 
did not waive the first of these exceptions by proceeding with 
its defense and omitting to renew its motion, and also that its 
course did not amount to a waiver of the objection itself, it 
will be sufficient to observe that the whole testimony is re- 
ferred to in the bill, whereas we have not been furnished with 
a complete transcript, and are therefore unable to say what 
did and what did not appear in these respects, beyond the 
facts already recited, whicb are not shown by the exceptions 
to be all the facts bearing upon the question. It is admitted 
that if the defendant was doing business in this State, and 
had complied with our statute requiring it to make the secre- 
tary of State its attorney to receive service of process, such 
service would give the court jurisdiction: V.S., 4165, 4166. 

We have not been furnished with a copy of the return, and 
are not informed what the service was. Evidently there. is 
nothing before us from which we can say that the court erred 
in assuming jurisdiction. The motion for a judgment non ob- 
stante veredicto was properly overruled, if for no other reason, 
because it is not granted in favor of ‘a defendant—certainly 
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not when the pleadings are as they were here: Trow vs. 
Thomas, 70 Vt., 580; Davis vs. Streeter, 75 Vt., ‘ 

The policy provided that in case of loss thereunder and fail- 
ure of the parties to agree as to the amount that question 
should be referred to arbitrators, whose award should be 
final, and that such reference, unless waived, should be a con- 
dition precedent to the right to sue. “The defendant con- 
tended that the plaintiff was not entitled to recover until the 
amount of damages had been fixed by arbitration, and on that 
ground excepted to the charge of the court in submitting the 
case to the jury.” “There was never any arbitration, or any 
attempt on the part of the plaintiff to procure an arbitration, 
as provided ‘by the policy, but the defendant denied liability, 
and pleaded the general issue.” The defendant now asserts 
that the denial of liability referred to was the denial in court, 
and that there was nothing to show denial of liability before 
suit, while the plaintiff claims there was evidence of such de- 
nial from the first. Here, again, the transcript not being fur- 
nished, the doubt must be solved against the defendant, who 
is the excepting party. So the question is, did the court err 
in submitting the case to the jury at all? It is admitted that 
in some circumstances denial of liability will amount to a 
waiver of the arbitration clause. Not having the whole case 
before us, we cannot say that the evidence did not tend to 
show such a waiver. If it did it was the duty of the court to 
submit the question, with proper instructions, which, the con- 
trary not appearing, we must presume was done. 

Judgment affirmed. 
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COURT OF APPEALS OF MARYLAND. 


HARTFORD STEAM BOILER INSP. & INS. CO. 


v8. 


HENRY SONNEBORN & CO.* 


The policy insured against immediate loss, except from fire caused by 
explosion of steam boilers. An explosion of a steam pipe connected 
with the boiler caused steam to escape into the cellar, which melted 
the heads of the automatic sprinklers there, and the escaping water 
damaged the goods. 


Held, That this was an immediate loss from explosion within the policy. 


Appeal from Superier Court of Baltimore city. Action by 
Henry Sonneborn & Co. against the Hartford Steam Boiler 
Inspection & Insurance Company. From a judgment in favor 
of plaintiffs, defendant appeals. Affirmed. 


Argued before McSherry, C. J., and Fowler, Briscoe, Boyd, 
Pearce, Schmucker, and Jones, JJ. 


Joun N. Sreete and Avsert C. Rrresie, for Appellant. 
Leon Greensaum, fur Appellees. 


Briscoe, J. 

This is an action on an insurance policy issued by the appel- 
lant company to the appellees to recover loss and damage to 
the property of the assured, contained in certain premises 
occupied by the appellees as a wholesale clothing house, at 
the corner of Eutaw and German Streets, Baltimore, caused 
by the explosion of a steam boiler insured therein. The policy 
of insurance sued on is dated the 25th of August, 1899, and 
insured the appellees 


Against all immediate loss or damage, except by fire, to the 
property of the assured, or the property of others for which 
the assured may be liable, wherever located, caused by the 
explosion, collapse or rupture of either of two horizontal 
steam boilers, on the premises of the assured. 


The plaintiff alleges in the declaration, as the cause of the 
accident, that on the 4th day of April, 1902, while the policy 
was in force, the cast-iron elbow of the blowpipe of one of the 


* Decision rendered, March 31, 1903. 





1903. Hartford Steam Boiler Insp. & Ins. Co. vs. Sonneborn & Co. 567 


two boilers which were insured, and which were in the cellar 
of the building, exploded, and in consequence thereof large 
quantities of heated steam escaped and damaged the property 
in the cellar of the building. It also states, as a further and 
immediate consequence of the escape of the steam, that the 
heads of certain sprinklers in the automatic sprinkler system 
in the cellar were melted and large quantities of water es- 
caped through these heads and damaged certain merchandise 
of the plaintiff, whereby loss and damage were incurred to the 
amount of $2,140.85. By a bill of particulars filed by the plain- 
tiff on demand, it appears that one-half of the loss was caused 
by the escape of heated steam from the blowpipe, and the re- 
maining one-half by the escape of water through the heads of 
the automatic sprinkler system. The defendant in the case 
concedes its liability under the policy of insurance for loss 
directly caused by the steam, but resists payment for the loss 
caused by water from the automatic sprinklers. 

There were two questions submitted to the court below, and 
they were: First. What amount of damage was caused by 
steam, and what by water from the sprinklers? Second. Is 
the defendant liable at all, under the policy, for loss caused 
by the water? 

The proof in the case, we think, was amply sufficient to sus- 
tain the conclusion reached by the court below upon the first 
question; but, being one of fact, it is not before us for review. 

The second and controlling question depends for its solution 
upon the construction to be placed upon the words “ immedi- 
ate loss or damage,” used in the policy of insurance, and is 
distinctly raised by the prayers in the case. The court ruled, 
by the plaintiff’s prayer, that under the evidence the defend- 
ant was liable for the loss and damage caused by the contact 
of the steam and water from the boiler with the merchandise, 
and also for the damage by the water escaping from the 
sprinkler system. The defendant’s prayer, which was rejected 
by the court, submitted the proposition that the plaintiff was 
not entitled to recover under the policy for the damage done 
by water from the sprinklers. 

Now, it would extend this opinion beyond what is necessary 
to review in detail all of the evidence submitted in the case, 
and, in view of the well-settled decisions of this court, to go 
into an examination of those from other States cited in argu- 
ment. 
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The undisputed facts show that the explosion of the boiler 
in the cellar was the direct and efficient cause of the damage 
and loss to the property. The escaped steam from this boiler, 
by reason of the heat, melted the solder on the sprinkler heads 
and set in motion the water which caused the damage. The 
witness Sonneborn testified that there was in the basement 
of the building at the time he moved into it, and when the 
policy was effected, what is known as the automatic sprinkler 
system for the extinguishment of fire, and this system was 
almost indispensable in mercantile establishments. He de- 
scribed it as consisting of a series of pipes which run along the 
ceiling; that these pipes are charged with water, and are 
fitted out with iron jets, with glass heads on them; that the 
heads are soldered with a certain solution, which will melt at 
a certain degree of heat; that as soon as the solder is melted 
the glass heads fall off, thus opening the jet and permitting 
the water to come out and fall on merchandise below, protect- 
ing it from fire; and that escaping steam would be hot enough 
to melt the solder. And it is admitted that the damage to the 
property was occasioned in two ways: First, by the steam 
acting immediately upon the goods themselves; and, secondly, 
by acting immediately upon the sprinkler system. 

While the appellant concedes its liability for the loss caused 
by the explosion of the boiler, it is urged in argument that be- 
tween the explosion of the boiler and the damage caused by 
water from the sprinklers there intervened a new and inde- 
pendent agency; to wit, the automatic sprinkler system, and 
the damage caused by the water was immediately and directly 
due to this independent agency, and only remotely to the ex- 
plosion of the boiler. The appellant’s position, under the 
facts and circumstances of the case at bar, we do not think is 
supported by the rules of construction applicable to policies 
of insurance containing a similar clause of indemnity, as 
stated by the cases and authorities. The word “ immediate,” 
used in reference to “loss and damage,” in a policy of insur- 
ance, must be given a reasonable construction; and it is held 
to mean direct or proximate cause, as distinguished from a re- 
mote cause: Rokes vs. Amazon Ins. Co., 51 Md., 512; New 
York Express Co. vs. Traders’ Co., 132 Mass., 377; Ermentrout 
vs. Girard Fire Ins. Co., 63 Minn., 308. The rule as to the de- 
termination of what is proximate and remote cause has been 
the cause of much legal refinement, and has frequently been 





1903.] Har/ford Steam Boiler Insp. & Ins. Co. vs. Sunneborn & Co. 569 


applied in this court. It was expressly said in the case of B. 
& P. R. Co. vs. Reaney (42 Md., 117), that courts adopt the 
practical rule that the efficient and predominating cause in 
producing a given event or effect, though there may be sub- 
ordinate and dependent causes in operation, must be looked to 
in determining the rights and liabilities of the parties con- 
cerned. In the case of Transatlantic Fire Insurance Co. vs. 
Dorsey (56 Md., 80)—a somewhat analogous case—where a 
suit was brought on a policy of insurance against loss by fire, 
and the policy contained an exemption from liability by ex- 
plosion of any kind, unless fire ensues, and then for loss by fire 
alone, it was held that, upon reason and the established rules 
of construction, such loss should be regarded as within the 
risk assumed by the insurers. In such case the fire is the di- 
rect and efficient cause of the loss, and the explosion but the 
incident; and, if the insurers intend to exclude such liability, 
they must do so by plain and unambiguous terms. The proof 
in that case showed that the fire originated in consequence of 
a violent tornado blowing the fire through the steam drum, 
and so bringing it in contact with escaping gases and air, 
causing by the fire an explosion. In the case at bar the exist- 
ence of the automatic sprinkler in the cellar was known to 
the company at the time of the issuing of the policy of insur- 
ance, and the outpouring of the water from the sprinklers was 
the inevitable consequence of the explosion of the boiler. The 
active and efficient cause that put in motion the water was 
clearly the heat from the explosion, and not the intervention 
of any new and independent agency. The explosion of the 
boiler was therefore the direct and proximate cause of the 
damage, and this cause being within the clause of the policy 
which insured against “ ‘all immediate loss and damage, except 
by fire,” the appellant is liable for the risks assumed under the 
policy. 

We find no such error in the rulings of the court on the bills 
of exceptions relating to the admissibility of evidence as would 
entitle the appellant to a reversal of the judgment, and for the 
reasons given it will be affirmed. 

Judgment affirmed, with costs. 
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LOWER COURT DECISIONS. 


LLOYDS POLICY.—LIMITED LIABILITY. 
Supreme Court of New York, Appellate Divi ior, First Department. 


FRANCIS P. BURKE AND ANOTHER, AS MANAGERS, ETC., FOR THE NEW YORK 
& Boston FIRE LLoyDs, Appellants, 


vs. 


BENJAMIN T. RHOADS, JR., Respondent.* 


A Lloyds policy provided that after the exhaustion of a certain premium 
fund. the liability of each individual underwriter on all policies then 
or subsequently issued should be limited to $2,500, and that no re- 
covery could be had after such limitation had been reached. 


Held, That no recovery could be had if the fund should be exhausted 
subsequent to the issue of the policy. But if such fund were already 
exhausted with the knowledge of the underwriter, the liability 
would be considered as beginning anew. 


Held, That to allow policies to be issued and premiums paid with no con- 
sideration therefor would be a gross fraud on the insured. 


Appeal from an interlocutory judgment overruling the 
plaintiffs’ demurrer to two of the defenses contained in the 
answer. 


The facts set forth in the complaint are substantially as fol- 
lows: The plaintiffs are general managers and attorneys in 
fact for the underwriters at the New York and Boston Lloyds, 
an unincorporated association, consisting of seven or more 
persons. who are engaged in the business of fire insurance in 
the city of New York. The defendant was the general man- 
ager and attorney in fact for the underwriters at the People’s 
Fire Lloyds, also an unincorporated association, consisting of 
seven or more persons, and likewise carrying on the business 
of fire insurance in this city. On or about September 15, 1895, 
the defendant, on behalf of the underwriters at the People’s 
Fire Lloyds, including himself, issued to the plaintiffs a policy 
of reinsurance, under which they agreed to indemnify the un- 
derwriters at the New York and Boston Lloyds against certain 
losses, not exceeding the sum of $5,000. During the term of 





* Decision rendered, April, 1903. 
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said policy of reinsurance, a total loss occurred thereunder. 
Notice and proofs of loss were duly presented, but payment 
was refused. Thereafter an action was commenced against 
the defendant as such general manager and attorney in fact 
representing the underwriters at the People’s Fire Lloyds, 
under the following provisions of said policy: ‘“ No action 
shall be brought to enforce the provisions of this policy, ex- 
cept against the general manager and attorney in fact and 
representing all of the underwriters, and each of the under- 
writers hereby agrees to abide the result of any suit so 
brought as fixing his individual responsibility hereunder.” 
The action thus brought was contested, but resulted in a judg- 
ment on the merits in favor of the plaintiffs. Another clause 
of the ‘policy provided as follows: “ Judgment entered in such 
an action shall be satisfied out of the premiums in the hands 
of the underwriters unexpended; if such premiums shall be 
insufficient, then out of the deposits made by the several un- 
derwriters; if both shall be insufficient, then out of the indi- 
vidual liability of the several underwriters as hereinbefore 
expressed and limited.” When the plaintiffs attempted to en- 
force the right which they had established out of this fund, 
they found that there were no premiums in the hands of the 
underwriters at the People’s Fire Lloyds unexpended, nor 
were there any deposits made by the said underwriters out of 
which the judgment in question could be satisfied. The plain- 
tiffs then commenced an action against certain of the under- 
writers at the People’s Fire Lloyds, including the defendant, 
to recover the propertionate shares of their said judgment so 
found to he due. The defendant answering in his individual 
capacity sets up two defenses as follows: First. That he has 
long since paid the limit of his liability under the following 
provision of the policy: “And in the event of a fire or fires 
occurring, Whereby several risks insured under policies issued 
pursuant to the said power of attorney are involved * * * 
all policyholders, who shall sustain loss or damage from such 
fire or fires shall be entitled to recover as against each under- 
writer, only that proportion of the ‘adjusted claim on each 
policy, Which the aggregate of such claims shall bear to the 
total liability of each underwriter as thus limited and the 
total liability of each underwriter on all policies now or here- 
after in force after the application of the total unexpended 
premiums, shall not exceed $2,500 (the original subscription of 


572 Insurance Law Journal. [ June, 


$500 each being therein included).” Second. A partial de- 
fense, involving a modification of the original judgment by the 
Appellate Division, whereby it was reduced in amount, and 
that, therefore, on account of said reduction that the defend- 
ant, if liable at all, would not be liable for the full amount for 
which the plaintiffs had asked in their complaint, but only de- 
fendant’s proportionate share of the judgment after the same 
had heen reduced by the Appellate Court. 

From the interlocutory judgment overruling plaintiffs’ de- 
murrer to these two defenses this appeal is taken. 


Witt1am B. Extison and Arnoip L. Davis, for Appeilants. 
Txomas Coorer Byrne, for Respondent. 


Haren, J. 

We agree with the disposition of the demurrer made by the 
learned court at Special Term, and also in his opinion, deliv- 
ered in reaching such conclusion. It does not follow, however, 
from this view, that the defendant may escape liability, even 
though at the time when this action was brought, he had in 
fact paid the full sum of $2,500, the limit of his liability. It 
does not appear from the answer, or otherwise from the rec- 
ord, when the liabilities, which exhausted the $2,500, were 
incurred or when they were paid. The terms of the policy, so 
far as they are made apparent by the pleadings in the action, 
show that the parties contracted with reference to the limited 
liability upon the part of the underwriter. It is evident, 
therefore, that when losses had been sustained which equalled 
such limited amount, then, as to policies issued thereafter, 
there could be no individual liability of the underwriter, and 
consequently no insurance by him under such policies, if the 
rule is to obtain that, without regard to the number of policies 
issued, or the amount of losses sustained, the extent of lia- 
bility is measured by the payment in full of the limited liabil- 
itv. It is manifest that if such be the construction of this 
contract of insnrance, then the moment that losses are sus- 
tained to the extent of the limited liability, there is no insur- 
ance by the underwriter upon those policies issued after the 
happening of such event, and consequently a contract might 
be made and the insured pay his premiums for the individual 
liability of the underwriter, when in fact, under the terms of 
the contract. there could be no such liability for the reason 
that the losses already sustained equal the full amount which 
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the underwriter agreed to pay by the terms of his contract. 
If such be the construction, a case is presented where the un- 
derwriter may issue a policy and receive premiums therefor 
without in fact furnishing the insured any security, or impos- 
ing upon the underwriter any liability. The bare statement of 
this proposition is sufficient to show that a construction 
which works such a result is not permissible. The under- 
writer, when he issues the policy, holds out to the insured by 
the terms of his contract that he is liable upon such policy in 
the amount specified therein. The insured, of course, takes 
his chance of being able to secure payment of his loss from 
such limited liability, and if he is so unfortunate as to suffer a 
loss after the time when the liability of the underwriter has 
occurred to the full extent of his limited liability, he has se- 
cured nothing by virtue of his contract. The insured, how- 
ever, is entitled to the benefit of his contract as a contract of 
insurance for the amount mentioned therein when the policy 
is issued, or of such sum as still remains unexpended of the 
limited liability. If, however, that sum is exhausted when his 
policy is issued, then he is not insured at all so far as concerns 
the individual liability of the underwriter. In effect the un- 
derwriter agrees to provide a fund, limited in amount to 
$2,500. When that sum is exhausted, manifestly the under- 
writer’s business of insurance must cease, because he is then 
in no position to farther conduct the business, as he has no 
funds, and is liable for no loss, as his liability is exhausted. 
To continue to issue policies thereafter, with full knowledge 
that no fund exists from which a loss may be payable, and re- 
ceive premiums for a liability which cannot exist, would 
authorize the perpetration of the grossest fraud upon the in- 
sured. He has no means of determining when he receives his 
policy that the fund, measured by the limited liability, has 
been wiped out; in consequence of which he contracts for 
something which he does not get, and the underwriter reaps a 
benetit, misleads the insured to his prejudice, and furnishes 
no consideration for the payment which the insured makes. 
When the fund, which measures the limited liability of the in- 
surer, is exhausted. he must cease to underwrite, or if he con- 
tinues the business, he must also continue to furnish the lia- 
bility for which his contract called. If, after the fund is 
exhausted. he continues to issue policies and sell insurance, 


he must be regarded as ocewpying precisely the same position 
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and incurring the same liabilities as he did when he issued 
the policies which resulted in Joss to the amount of the fund 
which he had agreed to pay. If he ‘chooses 'to continue in the 
business of insurance thereafter, he must be held to have re- 
newed his contract upon its original terms, and is bound to 
provide a fund upon the terms and conditions of the contract; 
and the payment of his previous liability constitutes no de- 
fense to the enforcement of such policy in accordance with its 
terms. To hold otherwise would be to mislead the insured to 
his ruin, and to enable the underwriter to secure a considera- 
tion without giving anything therefor in return. Its effect 
would be to sanction fraud of so gross a character as to shock 
the moral sense. It will, therefore, become important upon 
the trial of this action to determine when the losses were sus- 
tained which exhausted the fund, and when the policy was 
issued in respect of such losses. The question can only be de 
termined upon the proof as it appears upon the trial. 

It follows that the interlocutory judgment should be af- 
firmed, with costs. 

Van Brunt, P. J., Patterson and O’Brien, JJ., concur. 


Ineranaw, J. 

This action is upon a policy of reinsurance. The ninth 
clause of the complaint alleges that there was therein con- 
tained the following provision: ‘“ No action shall be brought 
to enforce the provisions of this policy except against the gen- 
eral manager and attorney in fact, and representing all the 
underwriters, and each of the underwriters hereby agrees to 
abide the result of any suit so brought, as fixing his individual 
responsibility hereunder. Judgment entered in such an action 
shall be satisfied out of the premiums in the hands of the 
underwriters unexpended; if such premiums shall be insufti- 
cient, then out of the deposit made by the several underwrit- 
ers; if both shall be insufficient, then out of the individual 
liability of the several underwriters, as ‘hereinbefore expressed 
and limited.” 

This allegation of the complaint is not denied, and therefore 
stands conceded. The first defense demurred to alleges that 
the policy of insurance mentioned in the complaint contained 
the following provision: “All policyholders who shall sustain 
loss or damage from such fire or fires shall be entitled to re- 
cover as against each underwriter, only that proportion of 
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the adjusted claim on each policy which the aggregate of such 
claims shal! bear to the total liabilities of each under. 
writer, as thus limited; and the total liability of each 
underwriter on all policies now or hereafter in force after 
the application of the total unexpended premiums, shall 
not exceed $2,500 (the original subscription of $500 each 
being therein inclnded).” It is also alleged * that this defend- 
ant, as an underwriter of the said People’s Fire Lloyds has 
been compelled to pay, and did pay after the issuance of the 
policy referred to in the plaintiffs’ complaint, on policies of 
insurance of the said People’s Fire Lloyds, existing and in 
force at and after the time of issuance of the said policy No. 
102,388, and after the application of the total unexpended pre- 
miums, received by said People’s Fire Lloyds, a sum greatly in 
excess of $2,500, his total fixed liability as an underwriter 
aforesaid, provided in the said policy aforesaid;” and, * that 
having paid, as heretofore alleged, his total fixed liability as 
an underwriter of the said People’s Fire Lloyds, this defend- 
ant is not liable in any sum whatsoever to the plaintiffs 
herein.” And the question is, whether this is a defense to a 
cause of action to recover against the defendant individually 
for a loss under the policy, the plaintiff having recovered a 
judgment against the agent and attorney in fact which he has 
been unable to collect. 

The whole policy is not made a part of the pleadings, the 
defendant relying, as a defense to his obligation as an indi- 
vidual underwriter under the policy, upon this clause which, 
it is claimed, limits ‘his liability to the sum of $2,500, so that, 
no matter what the loss may be under any specific policy, if he 
has paid the sum of $2,500 on other policies of insurance is- 
sued by him to an amount of $2,500, he thereby escapes all in- 
dividual liability. This clause. if given the construction 
claimed by the defendant, would enable him to go on issuing 
policies to any amount, receiving the premiums therefor, but 
affording no indemnity to the policyholders and conferring 
upon them no advantage; and while I agree that the contract 
made, however disadvantageous to one of the parties it may 
be, should be enforced. I do not think such a construction 
should be given to this clause, in a policy prepared by the de- 
fendant, unless it restricts such liability in the clearest terms. 
If this limitation ‘had been intended to apply to the policy 
issued to the plaintiffs, there would have been no difficulty in 
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so providing in unambiguous language; and while it may be 
conceded that the defendant, by inserting this clause, sought 
to escape the liability which by the contract, he had expressly 
assumed, I think before such a construction should be given 
to it that intention should be plainly expressed and made to 
apply to the policy which had imposed a distinct liability. 

If this is a good defense, then upon proof of this clause of 
the contract pleaded and the fact that the defendant has paid 
$2,500, the defendant will be entitled to judgment. If the de- 
fense fails to set up facts as to the agreement which will dis- 
charge the defendant, then the defense is insufficient ‘and the 
demurrer thereto should have been sutained. As pleaded, I 
do not think the defense is sufficient, and I, therefore, think 
that the demurrer to it should have been sustained. I concur 
with Mr. Justice Hatch as to the second defense. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


Payment oF Premium Wate It. 
In the case of Langstaff vs. Metropolitan Life Ins. Co., de- 
cided by the Supreme Court of New Jersey, February 24, 1903, 
the following syllabus was furnished by the court :— 


1. A policy upon the life of L., insuring the payment of a 
sum of money to .A. in case of the death of L., declared upon 
its face that “ no obligation is assumed by the company un- 
til the first premium has been paid, nor prior to this date, 
nor unless upon this date the insured is alive and in sound 
health.” Held, That such a policy did not become binding 
by a tender or payment of the premium while I. was ill, and 
before the delivery of the policy to L. 





Glens Falls Ins. Co. vs. Porter. 


SUPREME COURT OF FLORIDA. 


GLENS FALLS INS. CoO. 
v8. 


PORTER.* 


Where a policy o7 fire insurance contains what is popularly known as 
the “ standard ” or ‘“‘ union ”’ mortgage clause, by which the insurer 
agrees 1o pay the amount of the policy to a mortgagee of the in- 
sured as such mortgagee’s interest may appear, and that as to the 
interest of the mortgagee only the insurance effected by the policy 
in his favor should not be invalidated by any act or neglect of the 
mortgagor or owner of the property insured, such mortgage clause 
does not create in favor of the mortgagee a contract wholly inde- 
pendent, separate, and distinct from that created by such policy in 
favor of the mortgagor or owner, but such mortgage clause does 
give to the mortgagee such a separate and independent contractual 
status toward the insurer as that he can recover the amount pro- 
vided for by the policy under circumstances and conditions that 
would defeat a recovery by the mortgagor or owner. The “ acts or 
neglects of the mortgagor or owner,” from the forfeiting conse- 
quences of which the mortgagee’s rights and interests are exempted, 
contemplates any act of commission or omission on the part of the 
mortgagor or owner that might forfeit the policy so far as such 
mortgagor or owner is concerned, that occurs subsequently to the 
execution of such mortgage clause. Unless the mortgage clause ex- 
pressly makes it obligatory on the mortgagee to furnish proofs of 
loss, he is not required to furnish such proofs as a condition prece- 
dent to his right of action on the policy. The failure of the mort- 
gagor or owner to furnish proofs of loss either wholly or within the 
time stipulated in the policy constitutes one of the neglects from. 
the invalidating consequences of which the mortgagee is exempted 
by the mortgage clause. 

Where a defendant files pleas that set up matters that are wholly irrele- 
vant and immaterial to the plaintiff’s case as made in the declara- 
tion, and that tender no material issue that is legally available as a 
defense to the case made by the declaration, and that traverses 
nothing essential to the plaintiff’s right to recover as alleged in the 
declaration. the court may properly ignore such pleas, and award a 
judgment by default, notwithstanding the presence of such pleas 
upon the files. 

The statute (section 1035, Rev. St.) that gives authority to clerks to en- 
ter final judgments contemplates that the clerk can enter a final 
judgment after default only in those cases where the cause of action 
is purely and simply a money demand, founded upon a contract for 
the payment of money only. In cases where extrinsic evidence de- 
hors the contract sued upon is necessary to ascertain the amount to 
be recovered, the clerk has no authority to entertain such evidence, 
or to found a final judgment thereon. Held, That in a suit on a 
policy of fire insurance by a mortgagee of the insured or owner un- 
der a mortgage clause in such policy, where extrinsic proof is neces- 
sary to ascertain the amount of loss, the clerk of the Circuit Court 
has no authority, after a default, to take testimony as to the amount 
to be recovered, or to enter a final judgment thereon, but the assess- 
ment of damage in such case must be made by a jury. 


* Decision rendered, Nov. 18,1902. Syllabus by the Court. 
VoL. XXXII. - 37. 
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Error to Circuit Court, Volusia County. Action by Sarah 
McF. Porter against the Glens Falls Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed. 


Defendant in error instituted a suit at law against plaintiff 
in error, and alleged in the declaration: That the defendant 
below, on the 27th day of May, 1895, at Titusville, in Brevard 
County, Fla., made its policy of insurance, and delivered it to 
George B. Rumph, and thereby, in consideration of $22.50 pre- 
mium to it paid by Rumph, insured the said George B. Rumph 
against loss or damage by fire to the amount of $500 on his 
two-story, metal-roof frame building, including awnings, while 
occupied by the assured as dry goods, clothing, furniture, and 
millinery store, situate on the northwest corner of Main Street 
and Washington Avenue, in Titusville, Fla., and no dollars on 
his stock of merchandise, consisting chiefly of dry goods, 
clothing, furniture, etc., and such other merchandise kept for 
sale by the assured usual to his trade, while contained in said 
described building, and no dollars on store and office furniture 
and fixtures, including iron safe, while contained in said de- 
scribed building; and by said policy permitted $2,000 other in- 
surance to be concurrent therewith. That by said policy, for 
the consideration aforesaid, said defendant promised and 
agreed to make good and satisfy the said George B. Rumph 
all such direct loss or damage not exceeding the sum of $500 
as should happen by fire to said property whereon said insur- 
ance was made from the 27th day of May, 1895, at noon, to the 
27th day of May, 1896, at noon, such loss or damage to be esti- 
mated according to the actual cash value of said property at 
the time such loss or damage should happen; but said defend- 
ant not being liable for an amount greater than three-fourths 
of the actual cash value of each item of property insured (not 
exceeding the amount insured on each such item) at the time 
immediately preceding such loss or damage, and, in the event 
of additional insurance permitted by said policy, then its pro- 
portion only of the three-fourths of such cash value of each 
item insured at the time of the fire, not exceeding the amount 
insured on each item; and the amount thereof to be payable 
sixty days after notice; and proof of such loss or damage 
should be made by the insured in conformity to the conditions 
annexed to the said policy; and by its agreement filed with 
the treasurer of the State of Florida as a condition precedent 
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to its doing business in said State, agreed that said loss should 
be payable and might be recovered by action in any county in 
which said defendant might have an agent doing its business 
of insurance. That the said conditions in the said policy men- 
tioned are as follows: That the assured would take a com- 
plete itemized inventory of stock on hand at least once in each 
calendar year, and, in case such inventory had not been taken 
within twelve months before the date of the policy, that one 
should be taken in detail within thirty days thereafter; that 
the assured would keep a set of books, which should clearly 
and plainly present a complete record of business transacted, 
including all purchases, sales, and shipments, ‘both of cash and 
credit, from date of inventory, as provided for in the foregoing 
conditions, during the continuance of this policy; that the as- 
sured would keep such books and inventory, and also the last 
preceding inventory, if such had been taken, securely locked in 
a fireproof safe at night, and at all times when the building 
mentioned in said policy was not actually open for business, 
or, failing in this, that the assured would keep such books and 
inventory in some place not exposed to a fire which would de- 
stroy the aforesaid building; that the assured, if required, 
should produce such books and inventory for the inspection of 
the defendant; that the interest of the assured was and re- 
mained the unconditional and sole ownership of the property 
insured; that the ground on which the insured building stood 
was owned by the assured in fee simple; that the personal 
property was and should continue unincumbered by chattel 
mortgages; that the assured would refrain from increasing 
the hazard by any means within his knowledge or control; 
that he would refrain from keeping on said premises or using 
or allowing thereon benzine, benzole, dynamite, other fire- 
works, gasoline, Greek fire, gunpowder (except in twenty-five 
pounds in quantity), naphtha, nitroglycerine, or other explo- 
sives, phosphorus, or petroleum or any of its products of 
greater inflammability than kerosene oil of the United States 
standard; that the building should be occupied continuously, 
without vacancy as long as ten days; that the assured would 
give immediate notice of any loss by fire to the defendant in 
writing, and protect the property from further damage in case 
of partial loss, and in such case separate and inventory the 
damaged and undamaged personal property, and in sixty days 
after such fire, unless the time was extended in writing by the 
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defendant, should render a statement to defendant, signed 
and sworn to by the assured, stating his knowledge and belief 
as to the time and origin of the fire, the interest of the insured 
and of all others in the property, the cash value of each item 
thereof, and the amount of loss thereon, all other insurance, 
whether valid or not, covering any of said property, and a copy 
of all the descriptions and schedules in all policies, and 
changes in the title, use, occupation, location, or exposures of 
said property since the issuing of said policy, by whom and 
for what purpose any building therein described and the sev- 
eral parts thereof were occupied at the time of the fire, and 
that the assured would furnish, if required, a certificate of a 
magistrate or notary public (not interested in the claim as a 
creditor or otherwise, nor related to the insured) living near- 
est the place of fire, stating that he had examined the circum- 
stances, and believed the insured had honestly sustained loss 
to the amount such magistrate or notary public should certify; 
that the insured, as often as required, should exhibit to any 
person designated by the defendant all that remained of any 
property in said policy described, and submit to examination 
under oath of any person named by the defendant, and sub- 
scribe the same, as often as requested produce for examina- 
tion all books of account, bills, invoices, and other vouchers, 
or certified copies thereof if originals were lost, at such rea- 
sonable place as might be designated by defendant or its rep- 
resentative, and permit extracts and copies thereof to be 
made; that, in the event of disagreement as to amount of loss, 
the same should be ascertained by appraisers, if required; 
that, if suit should be brought against defendant on said 
policy, it should be commenced within twelve months next 
after the fire; and that the word “insured” used in said 
policy should be held to include the legal representative of the 
insured. That afterward, on the Ist day of October, 1895, the 
interest of said Geo. B. Rumph as owner of the property cov- 
ered by said policy was for a valuable consideration assigned 
in writing indorsed on said policy to Simon Hamberg, subject 
to the consent of defendant, and that defendant on the 3d day 
of said month consented in writing indorsed on said policy 
that the interest of said Rumph as the owner of the property 
covered by the policy should be assigned to the said Hamberg, 
who from that date became the insured in said policy in place 
and stead of said Rumph, subject to perform all of the condi- 
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tions and receive all of the benefits thereof. That in consid- 
eration of the premises, and that said Hamberg had accepted 
the assignment of said policy, and thereby had promised de- 
fendant to keep and perform all things in said policy contained 
on said Hamberg to keep and perform, the defendant prom- 
ised said Hamberg that it would keep and perform all things 
in said policy mentioned on its part to be kept and performed, 
and defendant then and there became and was an insurer of 
the said Hamberg to the face value of said policy upon the 
said property. That from the time of making said policy and 
until the assignment thereof to the said Hamberg, the said 
Rumph had an interest in said property more than one-third 
greater than the total amount of said sum so by the defendant 
insured thereon and the additional concurrent insurance un- 
derwritten thereon, and that his interest was the uncondi- 
tional and sole ownership of the personal property and the 
fee-simple title and sole ownership of the land and building in 
said policy described, and that from the assignment of said 
policy to said Hamberg until the happening of the loss and 
damage hereinafter mentioned he had an interest in said prop- 
erty more than one-third greater than the total amount of the 
said sum so by defendant insured thereon and the additional 
concurrent insurance underwritten thereon, and that his in- 
terest was the unconditional and sole ownership of the land 
and building in the said policy described. That at the time 
of the writing and delivery of the said policy of insurance, on 
the 27th day of May, 1895, plaintiff was a. mortgagee of the 
property so insured to the amount of $2,500, and no part of 
said mortgage debt has ever been paid. That as a part of said 
policy of insurance, and for the consideration. hereinbefore 
mentioned, defendant agreed to pay the plaintiff the loss un- 
der said policy as her interest might appear, and further 
agreed, for the consideration aforesaid, that said insurance as 
to her interest should not be invalidated by any act or neglect 
of the mortgagor or owner of said property, nor by any fore- 
closure or other proceedings or notice of sale relating to said 
property, nor by any change in the title or ownership of the 
property, nor by the occupation of the premises for purposes 
more hazardous than are permitted by said policy, provided 
that, in case the mortgagor or owner should neglect to pay any 
premiums due under said policy, the mortgagee should on de- 
mand pay the same; and provided also that the mortgagee 
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should notify the defendant of any change of ownership or 
occupancy or increase of hazard which should come to the 
knowledge of said mortgagee, and should on demand pay the 
premium for such increased hazard for the term of the use 
thereof; and provided further that, in case of any further in- 
surance upon said property, defendant should not be liable 
under said policy for a greater proportion of any loss or dam- 
age sustained than the sum by said policy insured might bear 
to the whole amount of insurance of said property, whether 
held by the owner, mortgagee, or otherwise; and provided fur- 
ther that upon the payment to the mortgagee of any loss un- 
der said policy by the defendant it should be legally subro- 
gated to all the rights of the plaintiff under her security held 
as collateral to the mortgage debt, or defendant might, at its 
option, pay to the mortgagee the amount due under said mort- 
gage, and receive an assignment and transfer thereof, but on 
condition that no subrogation should impair the right of the 
mortgagee to recover the full amount of her claim. 

It is further alleged that on the 12th day of December, 1895, 
while said policy was in force, the property insured was en- 
tirely destroyed by fire, whereby Simon Hamberg sustained 
loss and damage to an amount more than one-third greater 
than the total insurance underwritten by defendant and other 
companies upon said property, and said loss and damage did 
not happen by means of any invasion, insurrection, riot, or 
civil commotion, or of any military or usurped power; that by 
the terms of said policy it was optional with defendant to re- 
place and rebuild the property lost or damaged with other of 
like kind and quality within a reasonable time on giving no- 
tice within thirty days after receipt of the proof of loss re- 
quired in the policy of its intention to do so. 

It is further alleged that on the 13th day of December,— 
1895, the day after the fire——Simon Hamberg was arrested 
and confined in jail until the 8th day of March, 1896, and his 
books of account containing the inventories of his insured 
stock and other information necessary to making proof of loss 
required by the policy were seized by the sheriff, and all access 
thereto denied to Hamberg or any one else except the prose- 
euting officers until the said 8th day of March, when said 
Hamberg was liberated. 

It is then alleged that within seven days after Hamberg was 
liberated from jail and his books were restored to him, he 
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made proof of loss and damage under oath, and delivered it to 
defendant by mail, which it received on or about the 15th day 
of March, 1896, and no objection was made as to the form or 
sufficiency of the statement of said proof of loss, and that de- 
fendant did not within thirty days after receipt of said proof 
of loss, or at any other time, give notice to Hamberg or plain- 
tiff of its intention to elect to rebuild and replace said lost 
property. 

It is also further alleged that plaintiff has in all things ob- 
served, performed, and fulfilled all and singular the matters 
and things which were on her part to be observed, performed, 
and fulfilled according to the conditions, form, and effect of 
said policy, except such as were impossible to be performed, or 
were waived by the mortgage clause of said policy, or which 
the defendant became, by its conduct, estopped to require per- 
formance of; that her interest in said mortgaged property ex- 
ceeds the sum of $2,000 by virtue of her mortgage upon the 
same, and the building insured by said policy constituted over 
$2,000 of her security, and that her interest in the loss sus- 
tained under the policy amounts to over $2,000; that the loss 
was total, and Hamberg sustained damage one-third greater 
than the total amount of insurance written upon said build- 
ing; and, although plaintiff has sustained loss and damage by 
reason of the destruction of said property by fire in the man- 
ner and to the amount aforesaid, and although sixty days 
after the receipt by defendant of the proof of loss expired on 
May 15, 1896, on which day the loss became due and payable 
to the full amount of the policy, yet defendant has not paid to 
to the plaintiff the said amount, nor the interest thereon 
which accrued after May 15, 1896, nor any part of said obliga- 
tion, but has refused to do so, to the damage of plaintiff $1,000, 
and therefore she brings this suit. 

Defendant demurred to the declaration on the following 
grounds: (1) It appears from the declaration that a condition 
of the policy sued on requires the assured to give immediate 
notice of loss by fire in writing to defendant, yet it is not 
averred that such notice was given by him, or any one on his 
behalf. (2) The contract declared on provides that the 
amount of the loss should be payable sixty days after notice 
and proof of loss should be made by the insured in conformity 
to the conditions annexed to the said policy; one of which 
conditions, as shown by the declaration, being that said in- 
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sured should in sixty days after such fire, unless the time was 
extended in writing by the defendant, render a statement to 
defendant, signed and sworn to by the assured, stating the 
knowledge and belief of the assured as to the time and origin 
of the fire, and other matters therein specified; and yet it is 
not averred that said statement, within said time, was so ren- 
dered, nor that the time for such rendering had been extended 
by defendant in writing or otherwise. (3) The declaration 
avers as an excuse for noncompliance with the condition set 
up in ground No. 2, and so made by the contract a prerequisite 
to the payment of the amount of the loss therein provided 
against, that the said assured Hamberg was arrested and con- 
fined in jail on the 13th of December, 1895, the day after the 
fire, and there confined until the 8th of March following, when 
he was liberated, yet it is not averred that the arrest and con- 
finement were without due process of law, nor that defendant 
caused said arrest and confinement, or was in any wise con- 
cerned therein, or that the contractual relation between de- 
fendant, plaintiff, and Hamberg, or either of them, in respect 
of the time within which the conditions made a prerequisite 
should be complied with, was, by reason of said arrest and 
confinement, in any wise modified or extended. (4) It is not 
averred generally that plaintiff has observed and performed 
all and singular the conditions by her to be observed and per. 
formed; but, on the contrary, she excepts from said averment 
such conditions as are impossible to be performed or hereby 
waived, or which defendant became by its conduct estopped | 
to require performance of, by which qualified averment it is 
sought to submit to the jury, as matter of fact, what condi- 
tions were impossible to be performed, what as matter of fact 
constitutes a waiver, and what as matter of fact constitutes 
an estoppel. (5) The declaration avers that the amount of 
loss due on the policy became payable the 15th of May, 1896, 
which date is averred to be sixty days after the required proof 
of loss was received by defendant; and it is further averred 
that said sixty days expired May 15, 1896, whereas, under the 
terms of the policy, said proofs were required to be submitted 
within sixty days after such fire, which is alleged to have oc- 
curred on the 12th of December, 1895. (6) The declaration does 
not aver sufticient facts to constitute a cause of action. The 
demurrer was overruled, and defendant filed the following 
pleas: (1) It is not true, as set up in the declaration, that the 
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interest of George B. Rumph as owner of the property covered 
by said policy was assigned in writing indorsed on said policy 
to the said Hamberg. (2) It is not true that by virtue of said 
alleged assignment the defendant then and there became and 
was an insurer of said Hamberg to the face value of said policy 
upon the said property, as set up in said declaration. (8) The 
said Hamberg, the alleged beneficiary of said policy, was 
not at the time of the alleged fire indebted to the said plain- 
tiff in respect of said alleged mortgage debt, or any part there- 
of. (4) It is not true that at the time of the fire, alleged to 
have occurred December 12, 1895, the said Hamberg then and 
there sustained loss to the amount and as therein set up. (5) 
Defendant avers that the arrest and confinement of said Ham- 
berg, set up in the declaration as an excuse for the failure to 
furnish the proofs of loss required by the policy, was based on 
the charge of arson preferred against said Hamberg, growing 
out of the fire by which said building so insured against was 
destroyed, and defendant avers it had nothing to do with said 
arrest and confinement. (6) It is not true that the said Ham- 
berg used all reasonable means to save and preserve the prop- 
erty at and after the said alleged fire, as he was required to do 
by the conditions of the policy sued on, but wholly neglected 
to do so, whereby said alleged loss was occasioned. (7) It is 
not true, as alleged in said declaration, that the plaintiff has 
in all things observed, performed, and fulfilled all things 
which were on her part ‘to be observed, performed, and ful- 
filled, other than such as were impossible to be performed, or 
were waived. On the contrary, defendant says: (a) Plaintiff 
did not within sixty days after the fire render a statement to 
the defendant as required by the terms of said policy, nor was 
the time therefor extended in writing by defendant, nor was 
it impossible for plaintiff, if the said Hamberg was disabled 
from doing so, or unwilling to do so, to have rendered such 
statement within said sixty days as required by said policy. 
(b) It is not true that access to said books was denied to the 
plaintiff for the said interval of sixty days. (c) It is not true 
that the proofs of loss required by said policy were furnished 
the defendant as set up in said declaration. 

Plaintiff moved for a judgment by default on the ground 
that the pleas did not take issue upon any allegation of the 
declaration upon which the liability of defendant was predi- 
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cated, but left the allegations essential to a recovery con- 
fessed, and the court granted this motion. 

Subsequently final judgment was entered upon the default 
before the circuit clerk upon the production of certain proof 
evidenced by certain documents and affidavit by the plaintiff. 
To this judgment the writ of error was directed. 


A. W. Cocxretyt & Son, for Plaintiff in Error. 
Rossiys & Grauam, fur Defendant in E: ior. 


Perr Curiam. 

This cause, being reached for final adjudication, was re- 
ferred by the court to its commissioners for consideration, who 
report the same, recommending reversal. After due consid- 
eration the court has prepared the following opinion :— 

The errors assigned are as follows: (1) The court erred in 
overruling the demurrer of defendant to the declaration. 

(2) The court erred in granting the motion of plaintiff for 
entry of default filed at chambers July 16, 1897. 

(3) The clerk of said court was not authorized by law to 
enter the final judgment he entered in said cause. 

(4) The clerk was without authority to entertain or consider 
the evidence produced. 

The plaintiff in this case was a mortgagee of the insured 
premises, to whom the policy of insurance sued upon was 
made payable by a regular mortgage clause contained therein, 
and as such mortgagee, by virtue of such mortgage clause, 
she brought the suit. 

The propriety of the rulings assigned as the first and sec- 
ond errors; viz.: (1) The overruling of the defendant’s de- 
murrer to the declaration, and (2) the granting of the plain- 
tiff’s motion for entry of default notwithstanding the presence 
on file of seven pleas interposed by the defendant, hang upon 
the proper interpretation of the mortgage clause contained 
in the policy sued upon, and the rights of the mortgagee plain- 
tiff thereunder In the leading case upon the subject—Hast- 
ings, et al. vs. Westchester Fire Insurance Co., 73 N. Y., 141— 
it is held that “ by the terms of the mortgage clause attached 
to the policy the defendant agreed that the insurance, as to 
the interest of the mortgagee only, should not be invalidated 
by any act or neglect of the mortgagor or owner of the 
property insured, nor by the occupation of the premises 
for purposes more hazardous than were permitted by the 
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policy. But it was further agreed in substance, that, if 
the defendant should pay the mortgagee any loss for 
which it would not be liable to the mortgagor, it should 
be subrogated to the rights of the mortgagee under all 
securities for the mortgage debt, or it might pay the 
amount due on the mortgage, and take an assignment 
thereof. * * * The intent of this clause was that in case by 
reason of any act of the mortgagors or owners the company 
should have a defense against any claim on their part for a 
loss, the policy should nevertheless protect the interest of the 
mortgagees, and operate as an independent insurance of that 
interest, and indemnify them against loss resulting from fire, 
without regard to the rights of the mortgagors under the 
policy; and, to effectuate that intention, we should hold 
that, as against the mortgagees, the defendant cannot set up 
any defense based upon any act or neglect of the mortgagors, 
whether committed before or after the issuing of the policy, 
or the making of the agreement between the company and the 
mortgagees. * * * The intent of the clause was to make 
the policy operate as an insurance of the mortgagors and the 
mortgagees separately, and to give the mortgagees the same 
benefit as if they had taken out a separate policy, free from 
the conditions imposed upon the owners, making the mortga- 
gees responsible only for their own acts. It established a 
privity between the company and the mortgagees, and pro- 
vided that, notwithstanding that the insurance might be in- 
validated as to the mortgagors, it should, nevertheless, pro- | 
tect the mortgagees; and, as a consideration for this under- 
taking it was stipulated that, in case the company should be 
called upon to pay the mortgagees, under circumstances 
which discharged it from liability to the mortgagors, it should 
be indemnified by subrogation, or an assignment of the mort- 
gage and all securities held by the mortgagees for the mort- 
gage debt. This provision, in case the policy were invalidated 
as to the mortgagors, made it, in substance, an insurance 
solely of the interest of the mortgagees by direct contract 
with them, unaffected by any questions which might exist be- 
tween the company and the mortgagors:” Eddy vs. London 
Assur. Corp., 143 N. Y., 311; Meriden Savings Bank vs. Home 
Mutual Fire Ins. Co., 50 Conn., 396; Syndicate Ins. Co. vs. 
Bohn, 65 Fed., 165, 12 C. C. A., 581; Hartford Fire Ins. Co. vs. 
Olcott, 97 Ill., 489; Palmer Sav. Bank vs. Insurance Company 
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of North America, 166 Mass., 189; Westchester Fire Ins. Co. 
vs. Coverdale, 48 Kan., 446; Oakland Home Ins. Co. vs. Bank 
of Commerce, 47 Neb., 717; Dwelling House Ins. Co. vs. Kan- 
sas Loan & Trust Co., 5 Kan. App., 137. In the case last cited 
it is held that under the mortgage clause the mortgagee was 
not bound to make proof of loss; that the policy imposed that 
duty upon the owner, and the mortgage clause freed the mort- 
gagee from the consequences of the owner‘s neglect. To the 
same effect is the case of Queen Ins. Co. vs. Dearborn Savings, 
Loan & Building Ass'n, 175 Ill., 115; Id., 75 Ill. App., 371. 
From the authorities cited, and others that we have read, we 
have come to the conclusion that, while the standard or union 
mortgage clause in a policy of insurance does not create in 
favor of the mortgagee a contract wholly independent, sepa- 
rate, and distinct from that created by such policy in favor of 
the mortgagor or owner, yet that such mortgage clause does 
give to the mortgagee such a separate and independent con- 
tractual status toward the insurer as that he can recover the 
amount provided by the policy under circumstances and con- 
ditions that would defeat a recovery by the mortgagor or 
owner. By the express terms of such mortgage clause the in- 
surer agrees that, as to the interest of the mortgagee the 
insurance effected by the policy in his favor should not be in- 
validated by any act or neglect of the mortgagor or owner of 
the property insured. We think the “acts or neglects of the 
mortgagor or owner,” from the forfeiting consequences of 
which the mortgagee’s rights and interest are exempted, con- 
' templates any act of commission or omission on the part of 
the mortgagor or owner that might forfeit the policy so far as 
such mortgagor or owner is concerned, that occur subse- 
quently to the execution of such mortgage clause. The in- 
surer is indemnified for its practically unconditioned guaranty 
to the mortgagee by the further provision in the mortgage 
clause giving it the right to subrogation to the rights of the 
mortgagee in his mortgage security in the event the insurer 
has to pay the policy to the mortgagee under circumstances 
where the mortgagor or owner had by some act or neglect fro- 
feited his right to such insurance. And we agree with those 
authorities that hold that, unless the mortgage clause ex- 
pressly makes it obligatory on the mortgagee to furnish proofs 
of loss, he is not required to furnish such proofs as a condition 
precedent te his right of action on the policy; and that the 
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failure of the mortgagor or owner to furnish such proofs of 
loss, either wholly or within the time stipulated in the policy, 
constitutes one of the neglects from the invalidating conse- 
quences of which the mortgagee is exempted. The mortgagee 
is ordinarily in no better position to furnish proofs of loss 
than the insurer; and what would be sufficient proof of loss 
to establish the insurer’s liability, so far as such mortgage was 
concerned, might affirmatively show the nonliability of the 
insurer to the mortgagor or owner. The declaration in this 
case, beside alleging amply enough to make out the mortga- 
gee’s right of action against the insurer defendant, also alleges 
a mass of matter not material or relevant to her case as an 
assured mortgagee under the mortgage clause; but this sur- 
plusage in allegation did not render the declaration subject to 
demurrer. 

The contention of the defendant’s demurrer to the declara- 
tion, to the effect that it is bad because it fails to aver the im- 
mediate giving of notice of loss by fire by the assured, and 
because it fails to allege the giving of notice and proofs of loss 
by the assured within sixty days after the fire, as provided by 
the policy, and because it fails to allege that the imprisonment 
of the assured, set up in the declaration as an excuse for his 
failure to make proofs of loss within sixty days after the fire, 
was without due process of law, or that the defendant caused 
said imprisonment, all relate to matters that are irrelevant 
and immaterial to the mortgagee plaintiff’s right to recover 
under the mortgage clause in the policy sued upon, and relate 
to omissions on the part of the mortgagor or owner from the 
invalidating consequences of which such mortgagee is by said 
mortgage clause exempted; and the failure of the mortgagee’s 
declaration to either mention them at all, or to confess and 
avoid them, furnishes no ground of demurrer to such declara- 
tion. The fourth ground of the demurrer, to the effect that 
the declaration is bad “ because it does not aver generally 
that the plaintiff had observed and performed all and singular 
the conditions by her to be observed and performed; but, on 
the contrary, excepts from said averment such conditions as 
are possible to be performed or hereby waived, or which de- 
fendant became by its conduct estopped to require perform- 
ance of, by which qualified averment it is sought to submit to 
the jury, as a matter of fact, what conditions were impossible 
to be performed, what as matter of fact constitutes a waiver, 
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and what as matter of fact constitutes an estoppel,” is, under 
the circumstances of this case, untenable. Under the mortgage 
clause of the policy sued upon the only conditions expressly 
stipulated to be performed by the mortgagee are that the 
mortgagee should, on demand, pay any premium due on said 
policy in the event of the neglect of the mortgagor or owner 
to pay the same; and, further, that the mortgagee should 
notify the insurer of any change of ownership or occupancy or 
increase of hazard which should come to the knowledge of the 
mortgagee, and should, on demand, pay the premium for such 
increased hazard for the term of the use thereof. The declara- 
tion shows affirmatively that the only premium due upon the 
policy sued upon was paid by the assured, and that the prop- 
erty was destroyed before the expiration of the term of insur- 
ance for which such payment was made; so that it is expressly 
shown that the condition in the mortgage clause calling for 
the payment by the mortgagee of any premium due and neg- 
lected by the mortgagor or owner had not arisen, and did not 
exist. The declaration—except a transfer, the sanction of 
which by the insurer was indorsed on the policy—nowhere 
shows that there was any change of ownership or occupancy 
or increase of hazard that came to the knowledge of the mort- 
gagee, of which she was bound to notify the insurer under the 
mortgage clause; and, if there existed any such knowledge on 
the part of the mortgagee, there is nothing in the terms of the 
policy that makes its disclosure by allegation in the declara- 
tion at all necessary to the plaintiff mortgagee’s right to re- 
cover, or that makes it necessary to negative in the declara- 
tion the existence of knowledge by such mortgagee of any 
such change of ownership or occupancy or increase of hazard; 
but if such change of ownership or occupancy or increase of 
hazard in fact existed, and was known to the mortgagee, and 
she failed to notify the insurer thereof, or failed to pay any 
increase of hazard premium on demand, as provided for in the 
mortgage clause, it was matter proper to be affirmatively 
urged by the defendant as matter of defense for such advan- 
tage, if any, as it might afford as a defense, but was not 
necessary to be alleged or negatived in the declaration. The 
allegation made in the declaration, therefore, of compliance 
by the plaintiff mortgagee with all conditions upon her part 
to be performed, under the circumstances shown by this dec- 
laration, was immaterial, surplusage, and does not render the 
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declaration subject to demurrer. There was, therefore, no er- 
ror in overruling the demurrer to the declaration. _ 

The matters set up in all of the pleas filed by the defendant 
were wholly irrelevant and immaterial to the plaintiff’s case 
as mortgagee under her mortgage clause, and tendered no 
material issue that was legally available as a defense against 
the mortgagee under her mortgage clause, and denied nothing 
essential to the plaintiff mortgagee’s right to recover, as al- 
leged in her declaration. The court, therefore, committed no 
error in ignoring such pleas and in granting the plaintiff’s 
motion for judgment by default notwithstanding the presence 
of such pleas upon the files. 

The third and fourth errors assigned, to the effect that the 
clerk of the Circuit Court was without authority to enter the 
final judgment entered by him in said clause, and had no au- 
thority to entertain the evidence produced upon which it was 
predicated, are well taken. It is settled here that the author- 
ity of the clerk of the Circuit Court to enter final judgments 
consequent upon defaults is derived entirely from the statute, 
and the statute must be strictly pursued: Blount vs. Galla- 
her, 22 Fla., 92; Snell vs. Irvine, 17 Fla., 234; Coons vs. Harl- 
lee, Id., 484; Ropes vs. Snyder Harris Bassett Co., 37 Fla., 529. 
The statute (section 1035, Rev. St.) that gives authority to 
clerks to enter final judgments contemplates that the clerk 
can enter a final judgment after default only in those cases 
where the cause of action is purely and simply a money de- 
mand, founded upon a contract for the payment of money only. 
In cases where extrinsic evidence dehors the contract sued 
upon is necessary to ascertain the amount to be recovered, the 
clerk has no authority to entertain such evidence, or to found 
a final judgment thereon. 

The final judgment entered by the clerk is reversed, and set 
aside, with directions for submission of the cause to a jury for 
the assessment of the plaintiff’s damages, the defendant in 
error to be taxed with the costs of the writ of error proceed- 
ings. 





Insurance Law Journal. 


SUPREME COURT OF MISSOURI. 


SMITH ) 


v8. 
MUTUAL BEN. LIFE INS, CO.* \ 


The insured, under a stipulation in a life policy, borrowed each year 30 
per cent of the premium on loans, with interest at 6 per cent. Af- 
terward, on a premium coming due, the entire amount of the pre- 
mium was loaned, and shortly after the company made a cash loan, 
deducting certain interest and the next premium to come due, the 
policy being assigned as collateral. An agreement was then en- 
tered into, releasing the company from the nonforfeiture clause of 
the policy and substituting a provision that when it should cease 
through nonpayment of premium the entire reserve by the Ameri- 
can Experience at 4 per cent should be applied as a single premium 
to purchase term insurance for the full amount, or upon application 
and surrender of the policy within three months, for the purchase 
of a paid-up policy; or upon such surrender the entire reserve 
would be paid in cash, less a surrender charge. In case of a loan 
on the policy such indebtedness should first be deducted and the 
balance paid in cash, or a value would be allowed in the form of 
extended or paid-up insurance, the amount to be so applied to be 
reduced in proportion to the ratio of the indebtedness to the full 
cash surrender value. In case of death within one year after non- 
payment.of premium, and during the term of extended insurance, 
there should be deducted any premium which would have been due 
if it had continued in force, and the amount of indebtedness. It was 
further provided that the company would loan to the limit of its 
cash surrender value upon an assignment of the policy as collateral. 
No further premiums were paid. 


The policy, issued by a New Jersey company to a citizen of Missouri, was 
a Missouri contract, and the statutes of that State provided that in 
case of lapse the value should be computed on the American Table 
at 4% per cent, and after deducting from three-fourths of such value 
any notes or other indebtedness for past premiums the balance 
should be a single premium for temporary insurance. Within sixty 
days a paid-up policy might be demanded for an amount that such 
balance would buy. In case of djeath during extended insurance the 
whole amount of the policy should be paid, anything contained in it 
to the contrary notwithstanding. But these provisions were not to 
apply if equal unconditional surrender value conditions as to tempo- 
rary or paid-up insurance were in the policy, or if the policy were 
surrendered for a consideration satisfactory to the holder. 

Held, That the policy stipulations deducting all indebtedness and limit- 
ing the time of applying for a surrender value were less favorable 
than the statute, and not an unconditional surrender value. 


Heid, That the policy could not be affected by a subsequent statute of 
New Jersey so as to bring it within a provision of the Missouri laws 
regarding policies issued under such statute. 


Held, That the cash loan was not an indebtedness for past premiums 
which might be deducted under the statute in computing the ex- 
tended insurance. Such loan was like a loan made on any other 
collateral for which the insured and his estate were independently 
liable. 


~ * Decision rendered, March 4, 1903. 
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Held, That the assignment of the policy as collateral carried with it only 
the right to the proceeds, and not the right to deduct the loan in 
computing the surrender value. 


Held, That the policy was governed by the Missouri statute and the cash 
loan could not be deducted from the surrender value in computing 
the term of extended insurance. Where death occurred during such 
term the company was entitled to deduct the loan from the pro- 
ceeds of the policy. In the event of survival it must look to the in- 
sured for repayment of the loan. 


Nore sy Eprror or Ins. Law Journat. 


The text of the prior decision, which is quoted by the court as a 
preface to the decision here rendered will be found in XXXI. Ins. Law 
Journal, 977. Its substance is embodied in the syllabus above. A re- 
hearing of the case was denied March 20, 1903. 


In Bane. Appeal from Circuit Court, Jackson County; C. 
0. Tichenor, Special Judge. Action by Mary F. Smith against 
the Mutual Benefit Life Insurance Company. From a judg- 
ment for defendant, plaintiff appeals. Reversed. 


James H. Austin, for Piaintiff in Error. 
J. Hueco Grimm, Dopp & Dopp, Cuariton T. Lewis, Epwarp Lyman 
Snort, James L. Buatr, and F. N. Jupson, for Defendant in Error. 


Perr Curiam. 
Upon a hearing of this cause by the court in bane, the fore- 
going opinion by Valliant, J., in Division No. 1, is adopted as 
the opinion of the court. Brace, Gantt, and Burgess, JJ., con- 
cur. Robinson, C. J., and Marshall and Fox, JJ., dissent. 


Marsuatt, J. (dissenting). 

I am unable to agree with the majority opinion in this case, 
and because a simple dissent will not adequately express iny 
opinion, and because of the grave consequences that will 
necessarily result from the rules of law as enunciated in the 
majority opinion, I herewith, as briefly as possible, state my 
views :—- 

The decision in this case depends upon the proper construc- 
tion to be placed upon section 5856, Rev. St. 1889 (being sec- 
tion 7897, Rey. St. 1899). That section is as follows:— 

Sec. 7897. No policies of insurance on life hereafter issued 
by any life insurance company authorized to do business in 
this State, on and after the first day of August, A. D. 1879, 
shall, after payment upon it of three annual payments, be 
forfeited or become void, by reason of nonpayment of premi- 


ums thereof, but it shall be subject to the following rules 


of commutation; to wit: The net value of the policy, when 
VoL, XXXII.—38. 
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the premium becomes due, and is not paid, shall be com. 
puted upon the Actuaries’ or Combined Experience Table of 
Mortality, with 4 per cent interest per annum, and after de- 
ducting from three-fourths of such net value, any notes or 
other evidence of indebtedness to the company, given ou 
account of past premium payments on said policies, issued 
to the insured, which indebtedness shall be then canceled, 
the balance shall be taken as a net single premium for tem- 
porary insurance for the full amount written in the policy; 
and the term for which said temporary insurance shall be in 
force shall be determined ‘by the age of the person whose 
life is insured at the time of default of premium, and the 
assumption of mortality and interest aforesaid; but, if the 
policy shall be an endowment, payable at a certain time. or 
at death, if it should occur previously, then, if What remains 
as aforesaid shall exceed the net single premium of tempo. 
rary insurance for the remainder of the endowment term 
for the full amount of the policy, such excess shall be con 
sidered as a net single premium for a pure endowment of so 
much as ‘said premium will purchase, determined by the age 
of the insured at the date of default in the payment of pre- 
miums on the original policy, and the table of mortality and 
interest aforesaid, which amount shall be paid at end of 
original term of endowment, if the insured shall then be 
alive. 

In this case the assured did not pay all of the premiums in 
cash, but 30 per cent thereof was evidenced by a note given to 
the company, and the sum of such notes was due on June 1), 
1896. The assured also owed the company at that time other 
sums of money that he had borrowed from the company, and 
to secure which he had pledged the policy to the company. 
On June 10, 1896, the net value of the policy amounted to $1.- 
769.30. The assured then owed the company, on account of 
the 30 per cent of premiums paid by notes as aforesaid, and 
on account of money loaned on the security of the policy, the 
sum of $915.10. He was unable to pay the premium that fell 
due June 10, 1896, and thereupon he applied to the company 
for a loan of $672.10, out of which the premium due June 10th 
was to be deducted. This was accorded by the company. This 
brought his indebtedness to the company, with interest there- 
on, up to $1,634.92. The company deducted this sum from the 
three-fourths of the premiums, with interest thereon, and a 
dividend due on that day added, and applied the balance to 
the purchase of extended insurance, which balance was sufli- 
cient to carry the policy only to September 7, 1897. If only 
the 30 per cent premiums that were evidenced by the notes 
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had been deducted from the said net value of the policy, the 
balance would have carried the policy beyond July 1, 1898, the 
day on which the assured died. 


When the arrangement of June 10, 1896, was perfected, the 
assured and his wife, the plaintiff herein, assigned the policy 
to the company as security. That assignment was as fol- 
lows :— 


This is to certify that we have this day borrowed from the — 
Mutual Benefit Life Insurance Company the sum of fifteen 
hundred eighty-seven and 20/100 dollars, to secure the pay- 
ment of which we hereby assign, transfer and set over to the 
said company policy No. 119,009, issued by said company, 
and all sum or sums of money, interest, benefit and advan- 
tage whatsoever, now due or hereafter to arise or become 
due by virtue thereof; to have and to hold unto the said 
company, its successors and assigns forever, as collateral 
security for the payment of said loan, with interest thereon 
from the date hereof at the rate of 6 per cent per annum, 
payable as the premiums on said policy become due. 

It is understood ‘and agreed that if the interest shall not 
be paid when due, either in cash or by dividend, it shall be 
added to the principal of the loan, and that if, owing to the 
nonpayment of interest, the principal of the loan shall ever 
equal or exceed the then cash-surrender value of the policy, 
the policy shall thereupon become null, void, and be sur- 
rendered to the company, in consideration of the cancella- 
tion of the loan. 

In witness whereof, we have hereunto set’our hands and 
seals, this 8th day of May, eighteen hundred and ninety-six. 

[Signed] Sam I. Smith. 
[Signed] Mary F. Smith. 


The crucial question, therefore, is whether the company was 
entitled to deduct from three-fourths of the net value of the 
policy the total sum due it by the assured for notes given for 
the 30 per cent of premiums paid in notes, and for loans made 
to the assured on the security of the policy, or whether said 
section of the statute prohibits anything from being deducted 
from such three-fourths of such net value, except “any notes 
or other indebtedness to the company, given on account of 
past premium payments on said policy.” Or, in other words, 
whether the statute was intended to prohibit the assured 
from borrowing money on the policy, and agreeing that, if the 
premiums were not paid, the loan should be deducted from the 
three-fourths of the said net value, in addition to the indebt- 
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edness for premiums, before the balance should be applied to 
the purchase of extended insurance. 

The majority opinion concedes that the assured has a right 
to borrow money, and to pledge or assign the policy as security 
for the loan; but it denies that, under statute, the assured 
could legally agree that the amount of such loan should be de- 
ducted from the three-fourths of the net value of the policy 
aforesaid. And right here is where we have “come to the 
parting of the ways,” and I disagree with the opinion. 

It is a mathematical axiom that the whole embraces all its 
parts, and all the incidents thereto belonging. So the policy 
embraces all the parts, and all the incidents, rights, and bene- 
fits belonging thereto. Hence it is wholly illegical to say the 
policy can be pledged or assigned, but that the incident to 
the policy—the three-fourths of the net value at the time of 
defanlt in the payment of a premium—cannot be assigned. 
Either it ought to be held that a policy could not be pledged 
or assigned at all, or else it ought to be held that anything of 
value belonging to the policy—whether it be the whole, or 
only a component part thereof—can be pledged or assigned. 
There can be no middle ground. It will not do to say that the 
statute permits the one, but prohibits the other. There is 
nothing in the letter, context, spirit and meaning, or object 
and purpose, of the statute, that affords support for such a 
construction of that section of the statute. The words of the 
statute contain no such prohibition against the pledge of the 
policy, or any of its incidents or parts, to secure a loan, nor 
against the assured agreeing that the total amount of the 
loans shall be deducted from the net value and only the bal- 
ance remaining be applied to the purchase of extended insur- 
ance. The object and purpose that caused the enactment of 
this statute was to cure the evil that theretofore prevailed, of 
an insurance company declaring a policy forfeited if any pre 
mium was not paid promptly, and thereby getting the benefit 
of all premiums that had been previously paid. The lawbooks 
are full of cases where insurance companies had been guilty 
of such practices. It had become a matter of common in- 
formation that, as long as the assured was in good health, the 
company would take the premium, even if it was not promptly 
paid, but if his health failed, and there appeared a probability 
of a loss, the agents of the company were instructed to 
“watch them like a hawk” (James vs. Ins. Co., 148 Mo., loc. 
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cit., 9), and, if the premium was not promptly paid, to forfeit 
the policy. It is also a matter of common knowledge that the 
premiums charged are average premiums; that is, the amount 
charged when the assured is young, and when the policy is 
first taken out, is in excess of the risk run, while the premium 
paid when the assured grows old is not as much as the risk 
would require if the policy was taken out at that age. There- 
fore, by as much as_ the excess charged when the policy is 
young exceeds the risk run (that is, the cost of carrying the 
risk), there is an equitable interest properly belonging to the 
assured in such excess. (Since writing this opinion, my atten- 
tion has been called to the case of N. Y. Life Ins. Co. vs. 
Statham, 93 U. S., 24, which fully sustains what is here said.) 
Recognizing this, and in order to cut out the evils of absolute 
forfeitures that formerly prevailed, and to preserve to the 
assured this equitable interest in such excess, our lawmakers 
have declared that any insurance company that desires to do 
business in this State shall do so on the terms prescribed; 
that is, that after the payment of ‘three annual premiums the 
policy shall not be forfeitable, but if the assured fails to pay 
a premium the net value of the policy shall be ascertained in 
the manner prescribed by the section quoted, and that three- 
fourths thereof shall be ascertained, and from that sum any- 
thing the assured owes the company for past premiums shall 
be deducted, and the balance shall be used to purchase ex- 
tended insurance. Thus the Legislature annihilated the evil, 
and created a trust estate in the premiums paid in favor of the 
assured. And this law was held valid by the Supreme Court 
of the United States: Equitable Life Society vs. Clements, 
140 U. S., 226. This was absolutely all the lawmakers in- 
tended to do when they enacted this law. It is perfectly plain 
that the Legislature never intended to prohibit the assured 
from selling, pledging, or assigning either the whole of his 
policy, or his equitable interest in such net value of the policy. 
That this is true is conclusively shown by the following con- 
siderations: Prior to the adoption of this statute there was no 
such thing known as an assured being able to borrow money 
upon the security of a policy on his life. Creditors often took 
life policies as security for past-due debts, knowing they had 
to keep up the premiums, if the assured did not do so, and to 
wait for his death for their money. But the assured could not 
borrow money on his policy. This law gave an actual, cash, 
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ascertainable value to the policy, which it did not theretofore 
possess. It made it a thing of value in the market. It en- 
abled the assured to borrow money upon the policy as security. 
It offered substantial and safe security to the company or per- 
son lending the money, which neither the assured nor any one 
else could take away. No failure to pay a premium could take 
this security away, for after three premiums had been paid the 
policy was nonforfeitable. But what was the value thus given 
to the policy? Manifestly, it was not the amount written in 
the face of the policy. The assured could not borrow that 
amount any more after this law was passed than he could 
have done before. It was the net value—the surrender value. 
It was the sum that could be obtained and applied to the pay- 
ment of the money borrowed, from the equitable interest in 
the premiums paid. It was, under our statute, three-fourths 
of the net value, after deducting any sum due for unpaid pre- 
miums. This was the thing of value that the lender had in his 
reach whenever the assured failed to keep the premiums paid 
up. If this sum be not available to pay such loans at such 
times—if the balance of such net value, after deducting what 
is due for unpaid premiums, must be applied, as the majority 
opinion holds is the law, to the purchase of extended insur- 
ance, and the extended policy only is security for the loan— 
then it will be impossible for any assured to borrow any 
money on his policy; and in this way a thing of commercial 
value to the assured, that has tided many a man over financial 
shoals and saved him from bankruptcy, will be struck down 
and utterly destroyed, and the assured will be the only loser. 
That the Legislature never intended such a thing seems to my 
mind absolutely clear. This right—this thing of value—was 
unknown when this act was passed. Therefore the Legisla- 
ture could not have intended to prohibit a practice—to cut off 
a right—that they never heard of, and that at that time had 
no existence. I concede that in creating this new thing of 
value the lawmakers had a right to throw around it any re- 
striction they saw fit, even to the extent of saying, if they 
chose, exactly how it should be invested, and of prohibiting 
even the insured from using it or enjoying it in any manner 
contrary to the statute which created it. But I do not think 
the Legislature ever intended, in passing this statute, to do 
anything more than to preserve this portion of the premiums 
to the insured, and did not intend to prohibit the insured from 
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making any other kind of a contract for his own benefit with 
reference thereto, except such a contract as would waive 
those benefits and turn them over to the company. 

In construing this section of our statute (as also sections 
5857, 5858, and 5859, which relate to the same subject), the 
Supreme Court of the United States, speaking through Mr. 
Justice Gray, in Equitable Life Society vs. Clements (140 U. 
S., loc. cit., 231), said: ‘“ The manifest object of this statute, 
as of many statutes regulating the form of policies of insur- 
ance on lives or against fires, is to prevent insurance compa- 
nies from inserting in their policies conditions of forfeiture or 
restriction, except so far as the statute permits. The statute 
is not directory, only, or subject to be set aside by the com- 
pany with the consent of the assured, but it is mandatory, and 
controls the nature and terms of the contract into which the 
company may induce the assured to enter. This clearly ap- 
pears from the unequivocal words of command and of prohibi- 
tion above quoted, by which, in section 5983 (Rev. St., 1879) 
‘no policy of insurance’ issued by any life insurance company 
authorized to do business in this State ‘shall, after the pay- 
ment of two full annual premiums, be forfeited or become 
void, by reason of the nonpayment of premium thereon; but it 
shall be subject to the following rules of commutation;’ and, 
in section 5985, that if the assured dies within the term of 
temporary insurance, as determined in the former section, 
the company shall be bound to pay the amount of the policy,’ 
‘anything in the policy to the contrary notwithstanding.’ 
The construction is put beyond doubt by section 5986, which, 
by specifying four cases (two of which relate to the form of the 
policy) in which the three preceding sections ‘shall not be ap- 
plicable,’ necessarily implies that those sections shall control 
all cases not so specified, whatever be the form of the policy. 
Of the cases so specified, the only ones in which the terms of 
the policy are permitted to differ from the plan of the statute 
are the first and second, which allow the policy to stipulate 
for the holder’s receiving the full benefit, either in cash or by 
a new paid-up policy, of the three-fourths of the net value, as 
determined by sections 5983 and 5984. The other two cases 
specified do not contemplate or authorize any provision in the 
contract itself inconsistent with the statute, but only permit 
the holder to surrender the policy, either in lieu of a new policy, 
or for a consideration adequate, in his judgment. In defining 
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each of these two cases, the statute, while allowing the holder 
to make a new bargain with the company at the time of sur- 
rendering the policy, and upon such terms as, on the facts then 
appearing, are satisfactry to him yet, significantly, and, it 
must be presumed, designedly, contains nothing having the 
least tendency to show an intention on the part of the Legis. 
lature that the company might require the assured to agree 
in advance that he would at any future time surrender the 
policy, or lose the benefit thereof, upon any terms but those 
prescribed in the statute. It follows that the insertion in the 
policy of a provision for a different rule of commutation from 
that prescribed by the statute, in case of default of payment 
of premium after three premiums have been paid, as well as 
the insertion in the application of a clause by which the bene. 
ficiary purports to ‘ waive and relinquish all right or claim to 
any other surrender value than that so provided, whether re- 
quired by a statute of any State, or not,’ is an ineffectual at- 
tempt to evade and nullify the clear words of the statute.” 
This statute was intended as a benefit to the assured. It 
was not intended to prohibit the assured from making any 
contract he chose for his own benefit, as to the net value so 
preserved to him. It was not even intended to absolutely 
command that such net value, after the amount due for past 
premiums is deducted, should be used solely for the purchase 
of extended insurance. For, if this had been the intention of 
the law, the lawmakers would never have enacted sections 
5857 and 5859. Those sections clearly confer upon the assured 
a right to use this net value in some other manner than for 
the purchase of extended insurance. Thus, instead of using 
such net value to purchase extended insurance for the sum 
written in the policy, for such a time as that net value would 
carry a policy for such a sum, section 5857 allows the insured 
to demand that such net value shall be used to buy a paid-up 
policy, and it prescribes the rule for ascertaining what 
amount of paid-up insurance such net value will buy. And 
section 5859 further provides: “The three preceding sections 
shall not be applicable in the following cases; to wit: If the 
policy shall contain a provision for an unconditional cash sur- 
render value at least equal to the net single premium for the 
temporary insurance provided, hereinbefore, or for the uncon- 
ditional commutation of the policy to nonforfeitable paid-up 
insurance for which the net value shall be equal to that pro- 
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vided for in section 5857, or if the legal holder of the policy 
shall, within sixty days after default of premium, surrender 
the policy and accept from the company another form of 
policy, or if the policy shall be surrendered to the company for 
a consideration, adequate in the judgment of the legal holder 
thereof, then, and in any of the foregoing cases, this act shall 
not be applicable.” From which it clearly appears that, under 
the law, after two (now three) annual premiums have been 
paid, the policy shall not be forfeited, but that the company 
shall employ three-fourths of the net value of the policy, after 
deducting any sum due for unpaid premiums, to the purchase 
of extended insurance, without the assured being required to 
do or say anything., But the assured may have other arrange- 
ments made for his benefit; that is, under section 5857, he 
may demand a paid-up policy in such sum as that much money 
will buy, or, under section 5859, he may, in the policy, provide 
that, instead of such extended insurance or such paid-up 
policy, he shall be entitled to such net value in cash, or he may 
provide for the surrender of such policy and the issuance of a 
new policy, or he may surrender the policy to the company for 
a consideration adequate in his judgment. And this right last 
mentioned is not required to be reserved in the policy. It is 
reserved to him by the law. It is ‘a recognition of the right of 
the assured to deal with this fund as he sees fit. It cannot, 
therefore, be properly said that section 5856 absolutely re- 
quires the net value to be invested in extended insurance, nor 
that it prohibits the assured from dealing with it as specified 
in sections 5857 and 5859. It would be very hurtful to the in- 
sured to hold that section 5856 only permitted the net value 
to be used to buy extended insurance. For, if this was the 
law, the company could not thereafter be required to accept 
any other premiums on the policy, and the policy would cease 
when the extended term expired. In other words, it amounts 
to the purchase of that much insurance for that length of 
time. If the assured died before the expiration of the ex- 
tended insurance, of course, his representative or the named 
beneficiary would get the amount of the policy. But if the 
assured ‘did not die during the period of extended insurance, 
the policy would cease with the expiration of the extended 
period, and then the lately insured person would have to take 
out new insurance, and pay premiums fixed for original insur- 
ance at that time of life, or, if he could not then stand a physi- 
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cal examination, he could get no insurance. In addition, no 
man would lend a dime on a policy of insurance, if that was 
the law, because all the insured would have to do to cut off 
the security of the lender, would be to stop paying premiums, 
require the company to use the net value to purchase extended 
insurance, and then, if he lived beyond the extended period, 
the policy would cease, and the security be lost.. Such a rule 
would not make it certain that the lender would get his money, 
even at the death of the insured, unless he died within a cer- 
tain time, which would be before the end of his life expectancy. 

But it is said that these laws were not made for the benefit 
of money lenders. That is true. They were made for the 
benefit of the assured. The right to borrow money on the 
policy is for the benefit of the assured. Without this law the 
company would lend its money to others who had other 
security to offer, but without this law, construed as I construe 
it, the assured could borrow no money on the policy. 

It is said, however, that, if the insured is permitted to bor- 
row money on the policy, the lender could come in at any time, 
surrender the policy, and collect the net value of the policy in 
cash, and thus cut out the very life of the policy. This is a to- 
tal misapprehension of the law. The assured could always 
prevent such a thing from happening by keeping the premiums 
paid up. As long as the premiums were kept paid up, the cum- 
pany could not and would net accept a surrender of the policy, 
and pay the net value in cash. But it is said that, by allowing 
the insured to borrow money on the policy, the benefit of ex- 
tended insurance or a paid-up policy is taken away from the 
insured Beit so. If such is the result, it is a result that can 
only be brought abont by the act and contract of the insured 
himself; and this law was intended to protect him against 
the company, not against himself. 

Moreover, even if all that is thus said against allowing the 
insured to borrow money on the policy be true, it does not 
cover the case. For section 5859 expressly permits the in- 
sured, at any time within sixty days after he has made default 
in payment of a premium, to surrender the policy for any con- 
sideration he deems adequate. This right exists by virtue of 
the law, and, whether the policy contains a reference to it or 
not, it exists, and cannot be taken away from the insured by 
any one. It is, therefore, a thing of value. It is property. If 
it is something the insured can do for himself, it is something 
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he can authorize an agent to do for him. If this is true, it is 
wholly immaterial at what time he gives the power to his 
agent—whether before or after the failure to pay the pre- 
mium. If he may delegate this power to an agent, he may 
also direct the agent what to do with the consideration or 
money that was received from the company. This he may do 
by an assignment of the policy, a pledge of the policy, or an 
express power of atterney to collect the money, and an ex- 
press direction how the money shall be applied. It follows 
inexorably that the lawmakers never intended to prohibit an 
insured from borrowing money on a policy, nor did they abso- 
lutely require the net value of the poliey to be used to buy 
extended insurance, but they directly gave the assured the 
right, instead of taking extended insurance for a limited time, 
to demand a paid-up policy for such sum as such net value 
would buy, or, instead of any such arrangement, it gave the 
assured the right to contract in the policy that he should be 
entitled to take the net value in cash, and also, without its 
being so nominated in the policy, it gave him a right to sur- 
render the policy to the company for a consideration deemed 


adequate by him. And all these rights which he might exer- 
cise he had a right to authorize another to exercise for him. 
For these hastily thrown together reasons, I am con- 
strained, very reluctantly, to dissent in this case. 
Robinson, C. J., and Fox, J., concur in the within. 
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SUPREME COURT OF MISSOURI. 


DIVISION No. 1. 


FETTER ET AL. 
vs. 


FIDELITY & CASUALTY CO. or New York.* 


The policy insured against bodily injuries through external, violent and 
accidental means. 

Held, That death from a rupture of a kidney, due to an accidental fall is 
within the policy, although the rupture would not have occurred ex- 
cept through a cancerous condition of the kidney. 

Held, That the death was due to the fall, “ independent of all other 
causes.” 

Where a prima facie case is made out through evidence that death re- 
sulted from a hemorrhage due to the fall, the burden is on the com- 
pany to show death from cancer. 


Appeal from Circuit Court, Jackson County. Action by Al- 
bert T. Fetter and others against the Fidelity & Casualty 
Company of New York. Judgment for plaintiffs. Defendant 


appeals. Affirmed. 


Statement of facts by Vatuiant, J. 


Appeal from a judgment of the Circuit Court of Jackson 
County in favor of plaintiffs founded on two accident insur- 
ance policies issued by defendant on the life of plaintiffs’ 
father. The petition is in two counts. In the first it is 
averred that the defendant issued its policy February 21, 1892, 
whereby it insured the life of plaintiffs’ father against bodily 
injuries sustained through external, violent, and accidental 
means, and agreed to pay plaintiffs $5,000 if death should re- 
sult to their father from such injuries, independent of all 
other causes, within ninety days from the date of the inflic- 
tion of such injuries. It then goes on to state in detail the 
accident which it alleges caused the death of their father 
within less than thirty days from the date of its occurrence. 
The second count is in form substantially like the first, based 
on another policy, issued November 18, 1893, for $6,000. The 
answer of defendant was a general denial and a special plea 
that the insured died a natural death, resulting from a dis- 
eased kidney. Reply, general denial. 


* Decision rendered, March 18, 1903. 
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The evidence on the part of the plaintiffs tended to show 
that W. J. Fetter, their father, whom we will hereafter call 
the “insured,” was past sixty-nine years of age. August 6, 
1899, he was at his office, and about 5 in the afternoon, 
preparatory to leaving, he and his son, who was with him, 
attempted to close a window, the upper sash of which 
had been let down. The sash did not move smoothly; there- 
fore each of them took a window pole, which was designed for 
the purpose, and, inserting one end under the upper rim of 
the sash, endeavored to push it in place. But it seemed to be 
stuck, and required hard pushing to move it. In this effort 
the upper end of the stick held by the insured slipped off the 
rim, and the sudden release of its hold had the effect to throw 
the insured upon his right side against the edge of a table that 
was in place at the window, designed to hold maps and draw- 
ings to be used by one standing, and therefore tall enough to 
strike the insured high on the side. He immediately dropped 
the stick, turned pale, and groaned. In a few minutes after- 
ward he went home. He was looking tired and pale when he 
arrived. He took a light repast, and went to bed. During the 
night he passed blood in his urine, and very early in the morn- 
ing he sought his family physician, Dr. Porter, but did not see 
him, and returned home about 7:30 o’clock, pale and suffering. 
His physician came, and found him suffering pain in the right 
kidney, and passing blood in his urine. August 13th he was 
taken to St. Joseph’s Hospital, where an explanatory exami- 
nation was made by Dr. Binnie, assisted by Drs. Porter and 
Shy. Incision was made in the back, and Dr. Binnie intro- 
duced his fingers into the pelvis of the kidney, but found noth- 
ing abnormal except the rupture and an enlargement. The 
patient rallied from the operation, and the wound healed from 
the inside, but the hemorrhage continued as before until his 
death, which occurred September 2, 1899, less than thirty 
days from the occurrence of the accident. He died from hem- 
orrhage—from loss of blood. The autopsy held September 4th 
revealed a normal left kidney. The right kidney revealed a 
rupture, and the lower end of that kidney was cancerous, 
harder than the normal part, and less vascular; that is, less 
full of arteries and veins that would bleed. The rupture found 
in the kidney was between the normal and the cancerous 
parts, or into the healthy tissue. The hemorrhages were from 
the rupture, and the hemorrhages caused the death. Before 
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the accident the insured was an active, spare, hardworking 
man past sixty-nine years, engaged in the business of fire in- 
surance. He was in good health, having had no hard spell of 
sickness within the memory of any member of his family. His 
family physician had several times examined and passed him 
for life insurance. Had examined his urine three months be. 
fore the accident, and found it normal, with no evidence of 
diseased kidney. All the testimony was to the effect that the 
accident of falling against the table caused the rupture, the 
rupture caused the hemorrhage, and the hemorrhage caused 
the death. The majority of the expert witnesses were of the 
opinion that the cancerous condition of the kidney existed at 
the time of the accident, and that that condition was the pre- 
disposing cause of the rupture; that is, that that condition 
rendered rupture more liable to occur under the force of the 
blow than if the kidney had been sound. But some of the ex- 
pert testimony was to the effect that the cancerous condition 
itself might have been produced by the blow. Dr. Hall, a 
scientific witness for defendant, who examined the kidney 
after it had been taken from the body, after death, was of the 
opinion that the cancer existed before the accident, and that 
the rupture occurred only in the diseased part of the kidney. 
He said: “ The existing cause of the hemorrhage was the in- 
jury, and the predisposing cause was the cancer. Q. What 
do you mean by the ‘ predisposing cause’? A. That was the 
condition of the kidney which gave rise to the production of 
the fracture. The predisposing cause is the remote cause. 
* * * The cancerous condition weakened the kidney to such 
an extent that it responded to this injury by some accidental 
means.” He was asked as to the length of time required to 
develop a cancer. He answered: “That is a matter which 
must be stated relatively. I think this is, relatively, a rapid- 
growing cancer. Some cancers are matters of years—most of 
them; but some are matters of months, and others matters of 
days.” 

The cause was submitted to the jury under the following in- 
structions asked by the plaintiff:— 

“(1) The court instructs the jury that if they find from the 
evidence that W. J. Fetter died in Kansas City, Mo., Septem- 
ber 2, 1899, and that such death resulted from bodily injuries 
sustained through external, violent, and accidental means, 
and that the cause of said Fetter’s death was the accidental 
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rupture of ‘his right kidney by an accidental strain, jar, or fall 
while endeavoring to raise a window in his office in the Ameri- 
can Bank Building in Kansas City, Mo., on the 6th day of 
August, 1899, that their verdict will be for the plaintiffs on 
both counts of the petition. 

(2) The jury are instructed that if they believe from the evi- 
dence that the death of William J. Fetter was directly caused 
by the accidental rupture of his right kidney, then their ver- 
dict should be for plaintiffs on both counts of their petition— 
on the first count in the sum of five thousand dollars, and on 
the second count in the sum of six thousand dollars, with in- 
terest on both said sums at 6 per cent per annum from Febru- 
ary 21, 1900; notwithstanding that the jury further believes 
from the evidence that said kidney at the time of the rupture 
was diseased; provided, that the jury further find that said 
Fetter would not have died at the time, under the circum- 
stances, and in the manner he did die, had it not been for the 
accidental rupture of his kidney. 

“(3) The court instructs the jury that, the defendant in this 
case ‘having pleaded an exception in the terms of the insur- 
ance policies sued on, and having alleged in their answer that 
the death of W. J. Fetter was caused by disease, and not by 
accident, the burden of proving that said Fetter’s death was 
caused by disease is upon the defendant, and, unless they be- 
lieve from the preponderance of the evidence that said death 
was caused by disease, they will find for the plaintiffs. 

“(4) The jury are instructed that they are the judges of the 
question of fact as to what was the cause of Mr. Fetter’s 
death. If they find from the evidence that the cause of said 
death was accidental rupture of the right kidney on or about 
August 6, 1899. under the circumstances as detailed in evi- 
dence, they will find for the plaintiffs, even though they be- 
lieve from the evidence that said right kidney, when so 
ruptured, was diseased.” 

The defendant asked the following, all of which were re- 
fused except No. 2, which the court gave after modifying it by 
writing the word “ direct ” before the word “ cause :”— 

“(1) The court instructs the jury that under the pleadings 
and the evidence in this cause you will return a verdict for 
the defendant. 

“(2) The court instructs the jury that, before they can find 
the issues for the plaintiffs, they must find that the alleged 
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accident was the sole and only cause of the death of the in- 
sured. 

“(3) Upon the question of whether the act of the deceased 
was an accident or not, you are instructed that if he was suf- 
fering or affected at that time with a disease of the kidneys, 
and the raising of the window would not have injuriously af- 
fected him in ordinary health and condition, but would be 
dangerous to him and result in injury because of the diseased 
condition of the kidney, then the injury was not due to acci- 
dental means independent of all other causes. 

“(4) The court instructs the jury that if you find the de- 
ceased, W. J. Fetter, sustained an accident, but that at the 
time it occurred ‘he was suffering from a pre-existing disease 
of the kidney, and if the accident could not have caused death 
if he had not been affected with disease of the kidney, but 
that he died because the accident aggravated the effect of the 
disease or the disease aggravated the effect of the accident, 
the death of deceased in such case would not be the result of 
the accident alone, but would be caused partly by the acci- 
dent, and in such case the plaintiffs cannot recover upon the 
accident policies sued on in this case. 

(5) The court instructs the jury that if you find from the 
evidence that the kidney of the insured was diseased, or af- 
fected by some disease, or otherwise impaired, at the time he 
attempted to raise the window, and that the blood vessel in 
the kidney was ruptured while he was attempting to raise it, 
but further find that the rupture would not have been occa- 
sioned by the raising of the window if this kidney had not 
been diseased or impaired, then you are instructed that the 
insured did not die of an injury from the accidental means in- 
dependent of all other causes; and if you so find vour verdict 
must be for the defendant. 

‘(6) The court instructs the jury that the plaintiffs cannot 
recover unless the jury find from the evidence that the insured 
died from external, violent, and accidental means independent 
of all other causes, and that there is no evidence showing or 
tending to show that any accidental means resulting in an in- 
jury was either violent or external. 

“(7) The court instructs the jury that the insurance poli- 
cies in question do not undertake or bind the defendant to pay 
the policies because or on account of death resulting from an 
accident, but are limited to and bind the defendant to pay 
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only in case death results from accidental means independent 
of all other causes. If you find from the evidence that the 
means employed by the deceased to raise the window were 
such means as he intended, and that he did not push or shove 
upon the pole with greater force or strength than he intended, 
then the plaintiffs cannot recover, even though the result of 
the means employed may have produced the injury. 

“(8) The court instructs the jury that the policies in ques- 
tion do not make the defendant liable by reason of an acci- 
dent alone, but only make them liable by reason of an injury 
received from accidental means independent of all other 
causes. If you believe from the evidence that the means em- 
ployed by W. J. Fetter to raise the window and his act in rais- 
ing it, was just what he intended to do—that he did it in the 
manner that he intended, and voluntarily did it—then you are 
instructed that the means employed by W. J. Fetter was not 
accidental, although you may further find that the result of 
the means employed was not contemplated or intended by 
him. 

“(10) The court instructs the jury that this action is founded 
upon accident insurance policies, and that the death of the 
party insured does not make the company liable because of 
his death, but that the insurance policies are directly and only 
applicable to death resulting from an accident independent of 
all other causes. And in order for the plaintiffs to recover in 
this case upon the policies, they must establish and show by a 
preponderance of the evidence that the insured’s death was 
directly caused by some accidental means independent of all 
other causes. In passing upon this question you will bear in 
mind and be guided by the fact that, if any other cause con- 
tributed to the death of deceased than the alleged accident 
which he received, then plaintiffs cannot recover. In this con- 
nection you are instructed that the testimony in the case 
shows that at the time of the death of the insured he was af- 
fected with a diseased condition of the kidney. Therefore, if 
you find that such diseased condition of the kidney existed at 
the time the assured attempted to raise the window, and the 
raising of the window caused the rupture of the kidney be- 
cause and on account of the already diseased condition of the 
kidney, and that such diseased condition of the kidney was of 
such character as that the pushing upon the window might 


necessarily cause the rupture of the kidney because of its dis- 
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eased condition, and that the pushing upon the window would 
not of itself have produced the rupture but for and on account 
of the diseased condition of the kidney, then the plaintiffs 
cannot recover in this action.” 

Exceptions were duly saved. The verdict and judgment 
were for the plaintiffs on both counts, and defendant ap- 
pealed. 


Harkwess, O’Grapy & Cryster, fur Appellant. 
Asutey, Gitpert & Dunn, fur Respondents. 


VauLuiant, J. (after stating the facts). 

1. If, after weighing all the evidence in the case, the jury 
had reached the conclusion that the cancerous condition of 
the kidney was the result of the blow caused by the falling of 
the insured, striking his side heavily against the edge of the 
table, and had based their verdict on that conclusion, it would 
have substantial evidence to sustain it. There were seven 
surgeons who testified in the case, who were all men of intel 
ligence, learning, and high character. They gave their testi- 
mony in a manner to show that they were expressing only 
their honest opinions. They agreed on some, but disagreed 
on other, points. The majority of them were of the opinion 
that the cancer was there before the accident occurred, but 
that it might not have been. Dr. Hall, a witness for defend- 
ant, expressed a more positive opinion than any other surgeon 
that the cancer existed before the accident: He said, “ There 
is no question, in my opinion, that it did exist at that time.” 
Yet he also said: “I think this is, relatively, a rapid-grow- 
ing cancer. Some cancers are matters of years — most 
of them; some are matters of months; and others are 
matters of days.” One of the learned witnesses—Dr. Horigan 
—said that a blow of the kind in question is a common cause 
of cancer. Add to this the fact that Mr. Fetter was an appar- 
ently healthy, active, energetic business man, who had never 
had a serious spell of sickness within the memory of any mem- 
ber of his family; that a few days after the accident he was 
examined by a number of surgeons, who made an incision into 
his back to explore the kidneys, and who, with all the aid that 
science could afford, discovered nothing wrong except the rup- 
ture of the right kidney, and an enlargement of it—under 
those facts, and in the light of the scientific evidence, who can 
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say with certainty that the blow which ruptured the kidney 
did not cause the cancerous growth? 

The genius of our law does not claim for it infallibility. It 
recognizes that there is an element of uncertainty that enters 
into every forensic contest, which human wisdom cannot 
always make certain, and its aim is to come as close to the 
right as the means at hand will permit. Under our system of 
jurisprudence the jury is the tribunal to which questions of 
this kind are submitted for determination, and with all their 
human liability to err we have never yet discovered any better 
tribunal for the trial of questions of fact, even where highly 
scientific propositions are involved. Science itself appeals to 
common sense for its recognition. On the question of whether 
or not the blow caused the cancer, if the jury had found either 
way, the verdict would have had honest, intelligent, scientific 
testimony to support it. 

2. There is no question but that the fall of the insured 
against the table, striking his side heavily against its edge, 
was accidental; that it produced the rupture of the kidney 
which caused the hemorrhage which caused his death. All 
the witnesses concur in that. They also concur in the opinion 
that, conceding the previous existence of the cancer, the man 
would not have died as and when he did if the accident had 
not occurred; that, whilst death from the cancer might have 
resulted, it would probably have been deferred several years. 
But the contention of the defendant is that the accident 
would not have resulted in the rupture if the cancer had not 
been there. As defendant’s witness Dr. Hall said, “ The excit- 
ing cause of the hemorrhage was the injury, and the predis- 
posing cause was the cancer.” On this testimony the defend- 
ant says that the death was not the result of the accident “ in- 
dependent of all other causes.” If we should give to those 
qualifying words of the policy the meaning that is now 
claimed by defendant they were intended to have, there would 
be scarcely any limit to their nullifying influence. Dr. Hall 
said in explanation of what has just been quoted of his testi- 
mony, “The predisposing cause is the remote cause.” If, 
therefore, there could be discovered in a man’s body, after his 
death, any condition before undiscovered and unsuspected, 
that, under scientific tests, would render him more amenable 
to accidents, or less capable of resisting their influence, the 
policy would not cover the case. The fact that a man is sixty- 
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nine years old, yet with an activity of body ordinarily found 
only in one much younger, might have something to do both 
with the fact of an accident and its result, and thus his age 
and unusual activity could be said to be a predisposing cause 
—remote, perhaps, as the learned witness designated the can- 
cer in this case—still, in such case. in that sense, the accident 
could not be said to have been the cause of the death “ inde- 
pendent of all other causes.” The causes referred to in the 
policy are the proximate or direct, not the remote, causes. 
This. was evidently the view of the trial court when it modified 
the second instruction asked by defendant, inserting the word 
“ direct ” before the word “ cause,” thereby directing the jury 
that they could not find for the plaintiff unless they found 
that “the accident was the sole and only direct cause of the 
death of the insured;” and that view of the law was correct: 
Freeman vs. Accidental Association, 156 Mass., 351. In that 
case the court said: “ Where different forces and conditions 
concur in producing a result, it is often difficult to determine 
which is properly to be considered the cause, and in dealing 
with such cases the maxim, ‘Causa proxima, non remota, 
spectatur,’ is applied. But this does not mean that the cause 
or condition which is nearest in time or space to the result is 
necessarily to be deemed the proximate cause. It means that 
the law will not go farther back in the line of causation than 
to find the active, efficient, procuring cause, of which the 
event under consideration is a natural and probable conse- 
quence, in view of the existing circumstances and conditions. 
The law does not consider the cause of causes beyond seeking 
the efficient predominant cause, which, following it no farther 
than those consequences that might have been anticipated as 
not unlikely to result from it, has produced the effect. An in- 
jury which might naturally produce death in a person of a 
certain temperament or state of health is the cause of his 
death if he dies by reason of it, even if he would not have died 
if his temperament or previous health had been different; and 
this is so as well when death comes through the medium of a 
disease directly induced by the injury as when the injury im- 
mediately interrupts the vital processes.” The undisputed 
evidence and conceded facts make out a prima facie case for 
the plaintiffs, and the defense that there was a remote predis- 
posing cause of the death was given as full and fair considera- 
tion as the defendant was entitled to, and there is not suffi- 
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cient in the evidence bearing on it to justify any impeachment 
of the verdict. 

3. The theory of the instructions given at the request of 
the plaintiff is that, if the death of the insured resulted from 
the accidental rupture of his kidney, the plaintiffs were enti- 
tled to recover. These were supplemented by the modified in- 
struction for defendant that the plaintiffs could not recover 
unless the “ accident was the sole and only direct cause of the 
death.” Those instructions, taken together, put the case on 
the correct theory, and they include whatever there legiti- 
mately was in the defendant’s theory of any other cause. 
There was really so little in the remote—predisposing—cause 
theory that the court would have been justified in ignoring it 
altogether. It is complained that the third instruction for the 
plaintiffs was erroneous in placing the burden on the defend- 
ant to show that the insured died of cancer. When the plain- 
tiffs introduced evidence tending to show that the insured 
died of hemorrhage resulting from the accidental fall, they 
made out a prima facie case: Laessig vs. Travelers’ Pro- 
tective Ass’n (Mo. Sup.), 69 S. W., 469. It was not necessary 
then for them to take up the defendant’s side of the case, and 
prove that the death did not result from any of the excepted 
causes named in the policies. The defendant, in its answer, 
had averred that the man died of cancer. The burden was on 
the defendant to prove it. From what has already been said, 
it is unnecessary to say that the court did not err in refusing 
the defendant’s first instruction, which was in the nature of a 
demurrer to the evidence. Defendant’s sixth instruction is 
also, in effect, a peremptory direction to find for defendant. 
Instructions 3, 5, 7, 8, and 10 refer the cause of the rupture to 
the strain in raising the window, and leave out of view entirely 
the accident of the pole slipping off the rim of the window 
sash, and causing the insured to fall against the edge of the 
table. Defendant’s instruction 4 directs the jury that the 
plaintiffs cannot recover “if the accident could not have 
caused death if he had not been affected with disease.” There 
was not evidence to sustain any such hypothesis. We find no 
error in the record. The judgment is affirmed. All concur. 
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SUPREME COURT OF FLORIDA. 


DIVISION A. 


PREFERRED ACC. INS. CO. or New York 


v8. 


ROBINSON.* 


Under a policy of insurance against the effects of bodily injury 
caused solely by external, violent, and accidental means, wherein it 
is provided that the insurance does not cover injury, fatal or non- 
fatal, resulting from any poison or infection, or from anything acci- 
dentally or otherwise taken, administered, absorbed, or inhaled, no 
recovery can be had for injury resulting from inflammation of the 
eyes in consequence of accidentally coming in contact with poison 
ivy, whereby the irritating poison was absorbed into the eye. 


Error to Circuit Court, Duval County. Action by Henry 
Robinson against the Preferred Accident Insurance Company 
of New York. Judgment for plaintiff. Defendant brings er- 
ror. Reversed. 


Statement of facts by Taytor, C. J. 


The defendant in error, Henry Robinson, sued the plaintiff 
in error, the Preferred Accident Insurance Company of New 
York, in the Circuit Court of Duval County. The declaration 
alleged as follows: ‘“ Henry Robinson, by Wm. B. Young, his 
attorney, sues the Preferred Accident Insurance Company of 
New York, a corporation created and existing under and by 
virtue of the laws of the State of New York, and having an 
agent residing in the city of Jacksonville, in said County, for 
that whereas, on the 9th day of April, 1897, the said defendant 
undertook and agreed, in writing, in consideration of the an- 
nual premium of twenty-four dollars then and there paid by 
the said plaintiff and accepted by said defendant, to insure 
the said plaintiff for the term of twelve calendar months, be- 
ginning at 12 o’clock noon on said date, and ending at 12 
o’clock noon on the 9th day of April, 1898, against the effects 
of bodily injury caused solely by external, violent, and acci- 
dental means; to wit, in the sum of twenty-five dollars per 
week, not exceeding one hundred and four consecutive weeks, 
where the injury received as aforesaid shall, independent of 

*Decision rendered, Fe». 24, 1903. Syllabus by the Court. 
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all other causes, and immediately following the receipt there- 
of, wholly and continuously disable him from transacting any 
and every kind of business pertaining to his occupation as 
president of a bank; and plaintiff avers that on; to wit, the 
26th day of June, 1897, while out riding in said county, a for- 
eign substance; to wit, poison ivy, was blown into plaintiff’s 
left eye, which caused inflammation to immediately set in, ex- 
tending to both eyes and to the face, by reason of which injury 
so sustained plaintiff was wholly and continuously disabled 
from transacting any and every kind of business pertaining to 
his said occupation for a long period; to wit, for ten consecu- 
tive weeks immediately following the said 26th day of June, 
1897, and plaintiff upon the first day after receiving said in- 
jury upon which he was physically able to do so; to wit, the 
27th day of August, 1897, gave notice in writing to the seecre- 
tary of said company at New York City of said accidental in- 
jury, but the said defendant has wholly failed and refused to 
pay to plaintiff the said sum of twenty-five dollars per week 
for the said ten weeks during which said plaintiff was wholly 
and continuously disabled from transacting any and every 
kind of business pertaining to his said occupation, and has re- 
pudiated all liability upon its said contract of insurance, 
claiming that the insurance under said contract did not cover 
injury resulting from the said accident sustained by plaintiff, 
and plaintiff claims five hundred dollars as damages.” 

Attached to the declaration as the cause of action sued on 
was a copy of the contract of insurance, in the words and 
figures following :— 

No. 0013909. 

Maximum Weekly Indemnity $50 per week. 

Maximum Death Benefit $10,000. 

The Preferred Accident Insurance Company of New York 
in consideration of the agreement, statements and warran- 
ties contained in the application for this policy and of the 
annual premium of twenty-four dollars, has accepted Henry 
Robinson of Jacksonville, State of Florida, a president, 
* bank * by occupation, and, subject to all of ‘the provisions 
and conditions ‘herein contained, or indorsed hereon, hereby 
insures him under preferred classification, for the term of 
twelve calendar months, beginning at 12 o’clock noon on 
the date hereof, and ending 12 o’clock noon on the 9th day 
of April, 1898, against the effects of bodily injury, caused 
solely by external, violent and accidental means; to wit: 
(a) In the sum of $25 per week, not exceeding one hundred 
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and four (104) consecutive weeks, where the injury, received 
as aforesaid, shall, independently of all other causes, and 
immediately following the receipt thereof, wholly and con- 
tinuously disable him from transacting any and every kind 
of business pertaining to the occupation above stated. (b) 
Or, where the injury received as aforesaid, shall independ- 
ently of all other causes and immediately following the re- 
ceipt thereof, continuously disable and prevent the insured 
from performing some one or more of the duties pertaining 
to the said occupation, the said company will pay the in- 
sured a weekly indemnity of not less than $5 or more than 
$20 during the continuance of such partial disablement not 
exceeding twenty-six (26) consecutive weeks—the amount 
of such indemnity to be determined by said company as be- 
tween the said maximum and minimum amounts, based 
upon the nature and severity of the injury and the conse- 
quent effect upon the occupation of the insured. (c) Or, the 
said company will pay the insured as a specific indemnity, 
in lieu of the above-mentioned weekly indemnities, if the 
injury, received as aforesaid, shall within ninety (90) days 
from the happening thereof, result (1) in the entire and per- 
manent destruction of the sight of one eye, the sum of $650; 
or (2) in the entire loss of one hand or one foot by complete 
severance thereof at or above the wrist or ankle, the sum of 
$2,500; or (3), in the entire and permanent destruction of 
the sight of both eyes, or in the entire loss of both hands or 
both feet, or one hand and one foot, by complete severance 
thereof, at or above the wrist or ankle, the sum of $5,000; 
either of which payments shall terminate this policy. (d) 
Or, if death shall result from such injury within ninety (90) 
days from the date thereof, the said company will pay the 
sum of $5,000 to Margaret A. Robinson (wife), if surviving, 
or, in the event of her prior death, 'to the executors, adminis- 
trators or assigns of the insured. (e) Or (1), if such injuries 
shall be received by the insured while riding as a passenger 
in or on a public conveyance provided by a common carrier 
for passenger service, and propelled by steam, electricity, or 
cable; or (2), if such injuries shall be received by the insured 
in consequence of the burning of a licensed hotel, while he 
shall be a guest therein, then the amount to be paid to the 
insured or his beneficiary, as the case may be, shall be dou- 
ble the amount that would otherwise be paid for such in- 
jury. The benefits accruing under clause “e” shall not, 
however, be applicable to any injury (fatal or nonfatal) 
which may result from an attempt to enter or leave any of 
the moving conveyances therein specified. This insurance 
does not cover disappearance; nor suicide, sane or insane; 
nor any case of disability or death whatever, except where 
the claimant shall furnish to the company direct and posi- 
tive proof that such disability or death resulted proxi- 
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mately and solely from accidental causes; nor death or dis- 
ability happening to the insured either while intoxicated, 
or in consequence of his being or having been under the in- 
fluence of any in'toxicant or narcotic; nor injury, fatal or 
nonfatal, resulting from any poison or infection, or from 
anything accidentally or otherwise taken, administered, 
absorbed or inhaled; nor death nor loss of limb or sight, 
nor disability resulting either directly or indirectly, wholly 
or in part, from any of the following acts, causes or condi- 
tions, or while so engaged or affected: Sunstroke, freezing, 
sleepwalking, hernia, fit, vertigo, lumbago, or bodily in- 
firmity or disease of any kind; medical or surgical treat- 
ment (amputation made necessary by the particular injury 
for which claim is made and occurring within ninety days 
from date of such injury excepted); riding or driving in 
races of any kind; either football or polo playing; war, riot, 
duelling, fighting, wrestling; injury resulting from an al- 
tercation, feud, or quarrel; intentional injury inflicted upon 
the insured by himself or by any other person (assault ‘by a 
robber or highwayman excepted); voluntary overexertion; 
either voluntary or unnecessary exposure to danger while 
violating law; while handling any explosive compound; 
while or in consequence of riding in or on any locomotive, 
freight car, or hand car; or while walking or being on the 
roadbed or bridge of any steam railway. If it shall be es- 
tablished that at the time when an accidental injury (either 
fatal or nonfatal) is received by the insured, ‘the was guilty 
of embezzlement, or of any other criminal offense, this 
policy shall, in such case, be wholly void. This policy is is- 
sued subject to the foregoing provisions and to the condi- 
tions on the back hereof; its terms cannot be waived or al- 
tered by any agent or solicitor, and no modification or 
alteration of any of its provisions shall be valid, unless in- 
dorsed hereon by the president or secretary of the company. 


In witness whereof, the Preferred Accident Insurance 
Company of New York has caused this policy to be signed 
by its president and secretary, and delivered at the office of 
the company, in the city of New York, State of New York, 
this 9th day of April, one thousand eight hundred and nine- 
ty-seven. P. C. Lounsbury, President. 

Kimball C. Attwood, Secretary. 


[Conditions on Back of Policy. ] 
Conditions. 

This policy is issued to and accepted by the insured sub- 
ject to the following provisions and conditions: 1. The in- 
sured is permitted to travel by regular lines of passenger 
conveyance anywhere throughout the civilized world. 2. 
Notice of any accidental injury for which claim is to be 
made under this policy shall be given in writing, addressed 
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to the secretary of the company at New York City, stating 
full particulars of the accident and injury, and failure to 
give such written notice within ten (10) days from the date 
of injury (whether fatal or nonfatal) shall invalidate any 
and all claims under this policy. Affirmative proofs of 
death or of injury and duration of disability, and that the 
same resulted proximately and solely from accidental 
causes within the terms of this contract shall be furnished 
to the company within the following limit of time: (1) As 
to fatal injury, within two months from the date of death; 
(2) as to the injury resulting in the entire loss of one or both 
hands, feet or eyes, within four months from the date of such 
injury; and as to any other disabling injury, within thirty 
days after the termination of such disability—otherwise all 
claims based upon any of the foregoing injuries shall be for- 
feited. 














Indorsed :— 





$10,000. Combination partial disability and hotel policy. 
Read your policy. Notify secretary at once if injured. The 
Preferred Accident Insurance Co. of New York. Policy No. 
0013909, issued in favor of Henry Robinson, Jacksonville, 
Fla. 
To this declaration the defendant pleaded, among other 
things, (1) that it did not promise as alleged; (2) that the al- 
leged injuries to plaintiff in his said declaration mentioned 
were not caused solely by external, violent, and ‘accidental 
means, but was a disease or eruption of the body of the plain- 
tiff. 

Upon these pleas, issue was joined, and the cause tried to a 
jury, which resulted in a verdict and judgment for the plain- 
tiff, to review which the defendant sued out writ of error from 
this court. 


















Cooper & Cooper, for Plaintiff in Error. 
Wii B. Youne, for Defendant in Error. 










Taytor, C. J. (after stating the facts). 

At the trial the plaintiff, to prove the allegations of his 
declaration, offered in evidence the policy of insurance, copy 
of which was attached to his declaration, as the cause of ac- 
tion sued upon, but to the introduction of it in evidence the 
defendant objected on the grounds that said paper varied 
from the declaration; that the same did not correspond to the 
declaration; that the same was not the contract declared on 
as alleged in the declaration; that the same was not compe- 
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tent evidence of the contract set forth or declared on in the 
declaration. The judge overruled these objections and ad- 
mitted the paper in evidence, to which ruling the defendant 
duly excepted. 

The court gave to the jury the following charges, numbered 
as follows: ‘“(2) The court instructs you that the policy of 
insurance given in evidence by plaintiff sustains the allega- 
tions of the contract alleged in the declaration.” “(4) If you 
find that the plaintiff was injured accidentally by poison ivy 
striking him in the eye, and inflammation was the result 
solely from poison ivy striking or being wafted into plaintiff’s 
eye, and being absorbed and inffammation resulting there- 
from, you must find for the plaintiff.” ‘(2) (At plaintiff’s re- 
quest.) Inflammation caused by the accidental wafting of 
poison ivy into the eye of the insured is covered by the con. 
tract of insurance offered in evidence.” 

All of these rulings and charges were duly and severally ex- 
cepted to, and are severally assigned and argued as error. 
Whether these assignments of error are well taken depends 
upon the proper construction of the contract of insurance 
sued upon. The policy or contract of insurance contains, as 
will be observed, the following provisions :— 

The Preferred Accident Insurance Company of New York, 
in consideration, 
Ete., 


* * * 


and subject to all of the provisions and conditions 
herein contained, or indorsed hereon, hereby insures him 
[Henry Robinson] * * * ‘against the effects of bodily 
injury, caused solely by external, violent and accidental 
means. This insurance does not cover disappearance, nor 
suicide, sane or insane; nor any case of disability or death 
whatever, except where the claimant shall furnish to the 
company direct and positive proof that such disability or 
death resulted proximately and solely from accidental’ 
causes; nor death or disability happening to the insured 
either while intoxicated, or in consequence of his being or 
having been under the influence of any intoxicant or nar- 
cotic; nor injury, fatal or nonfatal, resulting from any poi- 
son or infection, or from anything accidentally or otherwise 
taken, administered, absorbed, or inhaled. 


It is contended there for the defendant in error that under 
the decision of the courts of New York in the case of Paul vs. 
Travelers’ Ins. Co. (112 N. Y., 472), the injury received by the 
plaintiff below, as set out in his declaration, is covered by the 
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policy of insurance sued upon, and is not excepted therefrom 
by the above-quoted provisions therein. With the reasoning 
in this, and other New York, Pennsylvania, and Illinois cases 
following it, we cannot at all agree. They hold, in effect, that 
an exception of certain classes of accidents out of the terms 
of a policy of insurance that insures expressly against acci- 
dents only, covers nothing but what is intentionally and con- 
sciously brought about by the insured, and therefore, conse- 
quently, that is not an accident. But even if the New York 
and other cases following it were sound law, the policy in liti- 
gation here seems to have been framed with a view to avoid 
the strained reasoning of the courts in those cases predicated 
upon the use of certain words and forms of expression in the 
policies therein considered. The policy in ‘this case differs 
materially from the contract construed in those cases. 

A lucid and forceful expose of the fallacy and unsoundness 
of the reasoning and conclusions in the New York, and other 
courts following her, will be found in the case of McGlother 
vs. Provident Mut. Acc. Co. of Philadelphia, 32 C. C. A., 318. 
See, also, Early vs. Standard Life & Accident Ins. Co., 113 
Mich., 58; Westmoreland vs. Preferred Acc. Ins. Co. (C. C.), 75 
Fed., 244. 

Under our construction of the plain and unambiguous lan- 
guage of the contract of insurance sued upon in this case, the 
injury alleged to the plaintiff’s eye from poison absorbed by 
accidentally coming in contact with poison ivy is expressly ex- 
cepted from the accidents insured against, and, under the 
policy sued upon, no recovery can be had upon the allegations 
made in the declaration herein. It follows from what has been 
said that the court below erred in admitting the policy of in- 
surance objected to in evidence in the cause, upon the ground 
of the objection made to its introduction; viz.: that it varied 
from the contract alleged in the declaration, and that the 
court erred in giving each of the instructions quoted above. 

For the errors found the judgment of the court below in 
said cause is reversed at the cost of the defendant in error. 
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SUPREME COURT OF INDIANA. 


INSURANCE CO. OF NORTH AMERICA or Putra. 


vs. 
HEGEWALD.* 


What allegations are sufficient as to ownership in a complaint. 


It appeared that one of the appraisers selected for the company was a 
stranger to plaintiff and an employee of the company from another 
city, and that an umpire from a distant city was selected by said 
appraiser and agreed to by the appraiser for the insured on the rep- 
resentation that he was competent and impartial, but that he joined 
with the appraiser for the company in procuring an appraisement at 
half the value, and that the appraiser for insured was induced to 
join in the award in the belief that he was obliged to do so. 


Held, That the insured was entitled to have the award set aside and to 
recover in an action on the policy. 


Where several distinct and sufficient grounds for setting aside an award 
are alleged, the establishment of any one is sufficient. 


Conduct of an arbitrator which tends to improperly affect a decision will 
justify a setting aside of the award, irrespective of its actual effect. 


Appeal from Circuit Court, Floyd County. Action by Ar- 
thur F. Hegewald against the Insurance Company of North 
America of Philadelphia. Judgment for plaintiff, and defend- 
ant appeals. Transferred from the Appellate Court under sec- 
tion 1337u, Burns’ Rev. St., 1901. Affirmed. 


Cuampers, Pickens & Moorss, for Appellant. 
Jewett & Jewett, for Appellee. 
JORDAN, J. 

Action by appellee to recover upon a policy of fire insurance 
issued to him by appellant, insuring thereby a dwelling house 
against loss by fire. The original complaint consisted of a 
single paragraph, but subsequently an additional paragraph, 
numbered 2, was filed; and upon this latter paragraph it 
clearly appears that the action was tried and determined in 
the lower court, and the special finding based thereon. Con- 
sequently we dismiss without consideration the errors alleged 
by appellant in regard to the first paragraph, for, if sustained, 
under the circumstances, they would be harmless. 

Appellant, having unsuccessfully demurred for insufficiency 
of facts to the second paragraph, filed an answer in two para- 
graphs; the first being the general denial, and the second set- 


* Decision rendered. April 2, 1903. 
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ting up affirmative matter, to which the plaintiff replied. 
Upon the issue joined, the court, upon request, made a special 
finding of facts, and stated its conclusions of law thereon 
favorable to the plaintiff, and over the defendant’s exceptions 
thereto, and over its motion for a new trial, rendered judg- 
ment on the special finding, awarding the plaintiff the sum of 
$950 as damages, which the court found he had sustained as a 
result of the fire in dispute. 

Counsel for appellant argue for a reversal (1) that the court 
erred in overruling the demurrer to the second paragraph of 
the complaint; (2) in overruling the demurrer to the second 
paragraph of reply; (3) that the court erred in its several con- 
clusions of law; (4) denying the motion for a new trial. 

Under the second paragraph of the complaint the plaintiff 
sought to recover upon the insurance policy for a loss sus- 
tained by him by reason of a fire destroying the insured prop- 
erty, and also sought to set aside a certain appraisement or 
award of damages made by appraisers selected by the parties 
under the provisions and conditions of the policy in suit. As 
preliminary, it may be said that the second paragraph of the 
complaint is not a model in its character as a pleading, and 
contains some general and bald averments. We have endeav- 
ored, however, to summarize the facts therein alleged, and the 
following may be said, in the main, to be the principal or ma- 
terial ones disclosed by the paragraph in question: The de- 
fendant is shown to be a corporation organized under the laws 
of the State of Pennsylvania, and is engaged in the business of 
fire insurance; having an office in the city of New Albany, 
Floyd County, Ind. On June 18, 1900, the plaintiff was the 
owner of a frame dwelling house situated in said city, on the 
premises described in the complaint, which property the de- 
fendant on said day insured against loss by fire to the amount 
of $1,500, and duly executed to the plaintiff the fire insurance 
policy in suit, as the contract in respect to said insurance 
This policy is filed with, and made a part of, the complaint. 
On February 25, 1901, while the policy was in full force and 
effect, the property so insured was partially destroyed by fire, 
and was thereby injured and damaged to the amount of $1,- 
200, The value of the house at the time of the fire is shown to 
be $3,500. Immediately after the loss sustained by the 
fire, the plaintiff notified the defendant of the facts. and all 
further proof in regard to the loss sustained appears to have 
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been thereupon waived by the defendant. In fact, it is shown 
that the plaintiff duly performed all the conditions upon his 
part as exacted by the policy. No part of the damages sus- 
tained has been paid, and the whole is shown to be due and 
unpaid. In regard to plaintiff being the owner of the insured 
property at the time of its destruction by fire, the complaint 
contains the following statement: ‘“ The plaintiff says that, 
after the loss and injury of his said property insured by said 
policy as aforesaid, defendant’s adjuster, in company with the 
plaintiff, visited the premises,” etc. The policy, among other 
things, professes to be granted and issued upon and in refer- 
ence to certain stipulations and conditions therein contained, 
among which are the following :— 

In case differences arise as to the amount of loss the mat- 
ter shall, at the written request of either party, be sub- 
mitted to two competent and disinterested appraisers 
sworn to decide impartially, the assured and the company 
each selecting one, who shall determine the amount of such 
loss, and, failing to agree, they shall select an umpire, to be 
sworn as aforesaid, to whom they shall submit their differ- 
ences, and the award in writing of any two shall be binding 
upon the assured and the company as to the amount of such 
loss, but shall not determine any legal liability under this 
policy, and until such appraisal, if requested, shall be had, 
the loss shall not be payable. One-half of all appraisers’ 
fees under this policy shall be paid. by the parties re- 
spectively. 

It appears that, immediately after the defendant received 
notice of the fire, it sent its agent to New Albany to inspect 
and adjust the loss occasioned thereby, but that he and the 
plaintit? were unable to agree upon the damages sustained, 
and thereupon the defendant, by and through its said agent, 
demanded that, in compliance with the conditions or provi- 
sions of the policy hereinabove set out, the amount of the loss 
or damages sustained by plaintiff by reason of the fire be 
submitted to two competent and disinterested appraisers. 
Thereupon it was agreed between the plaintiff and the defend- 
ant that the question with respect to the amount of the loss 
be submitted to said appraisers, one to be selected by each of 
the parties. Plaintiff nominated and selected as one of the 
appraisers one Dore C. Nafius, a resident of Floyd County, 
Ind., a competent and disinterested person in said matter; 
and the defendant, by and through its said adjusting agent, 
nominated and selected one Lynn B. Millikan, a resident of 
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Indianapolis, Ind., at that time, and an entire stranger to the 
plaintiff, and a person whose relations and connections with 
the defendant were wholly unknown to the plaintiff at the 
time he was so nominated by him. It appears that the defend- 
ant fraudulently represented to the plaintiff that the said 
Millikan was a competent and disinterested person in the said 
matter in issue, but it is shown that these representations 
were false and untrue, for in fact he was one of the defend- 
ant’s employees and in its service at the time he was so nomi- 
nated and selected as an appraiser. During the arbitration 
of the matter in dispute it appears that he acted as the dis- 
bursing agent of the defendant in paying the expenses of the 
arbitration, and at all times during said appraisement he 
acted under the advice and the directions of the defendant, 
and acted entirely in its interest, with the purpose of procur- 
ing the appraisement of the loss in controversy at an amount 
less than one-half of that which the plaintiff had actually sus- 
tained on account of the fire. At the time of the selection of 
the appraisers as aforesaid the defendant insisted that the 
plaintiff, in advance, should agree with it in respect to a selec- 
tion of an umpire who was to act in the event the two ap- 
praisers selected were unable to agree upon the amount of 
loss sustained; and in order and for the purpose of inducing 
the plaintiff to agree to the selection of one Charles 8S. Keller, 
nominated by the defendant as such umpire, it represented 
that said Keller was a competent, impartial, and disinterested 
person in respect to the matter in controversy, and that he 
was qualified to act therein and decide impartially between 
the parties in regard to the loss sustained. Keller, at the time 
he was selected, was a resident of the city of Louisville, of the 
State of Kentucky, and was unknown to either the plaintiff or 
Nafius, the appraiser selected by the plaintiff; and the latter, 
relying upon and reposing confidence in the aforesaid state- 
ments and representations made by the defendant in regard 
to said Keller, agreed to his selection as umpire, and also ad- 
vised Nafius, said appraiser, to agree that Keller might be 
selected as umpire. The two appraisers, together with Kel- 
ler, after he had been selected as the umpire, were each duly 
sworn to faithfully and impartially discharge their duties in 
the matter of making an appraisement of the loss sustained, 
and, after being so qualified they entered upon the work of 
making an appraisement; but it appears that said appraisers 
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were unable to agree in regard to the loss sustained by the 
plaintiff, for the sole reason that Millikan would only agree 
to appraise the damages to the building at an amount less 
than one-half of the damages actually sustained by the plain- 
tiff. Upon their disagreement the umpire, Keller, acted in the 
matter in connection with said Millikan—as is shown, wholly 
in the interest of the defendant—and, for the purpose of de- 
frauding the plaintiff in the appraisement of his loss, ap- 
praised and fixed the same at $461.80, in full of the loss sus- 
tained by him. When this amount was agreed to by Keller 
and Millikan, Nafius did not believe that it represented a fair 
appraisement, but, on the contrary, believed that an amount 
at least equal to the double of that found by Millikan and Kel- 
ler should be awarded. Thereupon it appears that the de- 
fendant, for the purpose of procuring Nafius to sign the award 
so made, fraudulently and wrongfully represented to him that 
he had, by taking the oath to appraise the loss in dispute, obli- 
gated himself to sign the appraisement so made by Millikan 
and Keller, and that ‘he was therefore bound to sign said 
award. Nafius, as it appears, relying upon and believing the 
aforesaid representations, was thereby induced to sign his 
name to the appraisement as made, without any reference to 
the fairness or correctness thereof, and in signing the same he 
did not thereby agree that it was correct or fair. It appears 
that the appraisement is unfair and unjust and wholly inade- 
quate, as the actual loss sustained by the plaintiff by reason 
of the fire exceeds $925, and that the said award or appraise- 
ment of $461.80 was procured on account of Millikan and Kel- 
ler each acting partially and wholly in the interest of the de- 
fendant, and under an agreement with it to make an unfair 
and inadequate appraisement for the damages sustained. 
The prayer is that by reason of the aforesaid facts the said 
award and appraisement be set aside, as ineffectual and in- 
valid as against the plaintiff, and that he recover a judgment 
for $1,200, which is averred to be the amount of the damages 
which he actually sustained on account of the fire, and a de- 
mand is made for all other and proper relief. 

One of the objections urged against the paragraph under 
consideration is that it fails to show that the plaintiff was the 
owner of the insured property at the time it was damaged by 
the fire in question. That such fact of ownership is material 


to the plaintiff’s right of recovery on the insurance policy in 
Vou. XXXII.—40. 
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suit is settled beyond controversy by many decisions of this 
court. Counsel for appellee, however, contend that the com- 
plaint sufficiently shows that the plaintiff was the owner of 
the property at the time it was injured by the fire, by the fol- 
lowing statement or averment in said pleading; to wit: “ This 
plaintiff says that after the loss and injury to his property in- 
sured by said policy as aforesaid.” (Our italics.) While the 
failure of the pleader to show by positive and direct aver- 
ments that the plaintiff was the owner of the building insured 
at the time it was damaged by the fire is justly open to criti- 
cism, nevertheless, in consideration of the above averment, 
taken in connection with other facts alleged in the complaint, 
which tend to support the fact that appellee was the owner of 
the property in question at the time of the fire, we are satis- 
fied that the objection of counsel for appellant cannot be sus- 
tained: Home Ins. Co. vs. Duke, 75 Ind., 535; Phoenix Ins. 
©o. vs. Benton, 87 Ind., 132. The language used in respect to 
the point in dispute is, “ The loss and injury to his property 
insured by said policy.” The adjective pronoun “ his,” as used, 
cannot be otherwise construed than as showing that the prop 
erty, when injured or damaged by the fire, belonged to the 
plaintiff. In the case of Home Ins. Co. vs. Duke, supra, the 
words “his property ” were held sufficient to show that the 
plaintiff in that case had an insurable interest in the property 
at the time the policy of insurance was executed. 

It is next insisted by counsel for appellant that, under the 
facts in regard to the appraisement or award in controversy, 
the plaintiff is not entitled to have it set aside. In this con- 
tention, however, we cannot concur. It will be observed that 
by the stipulations of the policy in suit it is, in effect, provided 
that, if a disagreement arises in regard to the amount of loss, 
then, on the request of either party, the question in respect to 
damages sustained by reason of the fire shall be submitted to 
two competent and disinterested appraisers, who are to be 
sworn to decide impartially in the matter. If we accord to 
the facts which are well pleaded in the complaint their proba- 
tive force, they certainly, to say the least, establish gross mis- 
conduct or misbehavior on the part of appellant, as well as on 
the part of the appraiser selected by it. In truth, it can be 
said that the facts disclose that the appraisement or award 
in controversy is so impressed with unfairness, impartiality. 
and injustice, so far as it concerns appellee, that in good con- 
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science a court should not hesitate to set it aside as invalid. 
It clearly appears that appellant, by and through its adjust- 
ing agent, who was acting for and in its behalf, did not in the 
first instance nominate and select, in the person of Millikan, a 
competent and disinterested appraiser, within either the 
meaning of the terms or conditions of the policy, or the agree- 
ment made between appellee and appellant to submit the 
controversy over the loss to arbitration. It appears that this 
appraiser, at the time he was selected as such, was unknown 
to appellee. Appellant, ‘however, is shown to have repre- 
sented that he was a competent and disinterested person, 
when in truth such representations were not true. While it 
does not appear that he was interested pecuniarily in the mat- 
ter, still it does appear that he was interested in behalf of 
appellant by reason of the alleged fact that he at the time was 
one of the employees. In the matter of the appraisement it is 
shown that Millikan acted, not according to his own judg- 
ment, but under the directions and advice of appellant, and 
that he acted wholly in the interest of the latter, and thereby 
procured an appraisement to be fixed at less than one-half of 
the loss actually sustained on account of the fire. Not only is 
Millikan shown to have been guilty of partiality and miscon- 
duct or misbehavior in making the appraisement, but likewise 
the umpire. These two persons, by reason of the false and 
misleading representations which they made to Nafius, as it 
appears, induced or procured the latter to concur with them 
in the appraisement of $461.80 as being the true and correct 
loss sustained by the appellee. It is certainly essential, in or- 
der to render a person competent as an arbitrator in a dis- 
puted matter, that he be disinterested, and also impartial. 
In fact, the authorities assert that bias and strong partiality 
on the part of one or more of the appraisers constitute a seri- 
ous objection to the award made in a matter of arbitration: 
Bash vs. Christian, 77 Ind., 290; Morse on Arbitration, p. 534; 
Bradshaw vs. Agricultural Ins. Co., 137 N. Y., 139. Apprais- 
ers in cases like the one at bar are considered as acting in a 
quasi judicial capacity, and in discharging their sworn duties 
they must act free from bias, partiality, or prejudice in favor 
of either of the parties: Flatter vs. McDermitt, 25 Ind., 326; 
Hickerson vs. German, etc., Ins. Co., 96 Tenn., 193. 

In the appeal of Bradshaw vs. Agricultural Ins. Co., ete., 
supra, the New York Court of Appeals held that the term 
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“ disinterested ” does not simply mean an absence of pecuni- 
ary interest on the part of the appraiser, but requires that he 
be one not biased or prejudiced in the matter of the loss. See 
Brock vs. Dwelling House Ins. Co., 102 Mich., 583, 61 N. W., 67. 
In the Bradshaw Case, supra, which is in point, and very ap- 
plicable to the question herein involved, the court also held 
that an appraisal of loss under an insurance policy which is 
grossly below the actual amount of the loss sustained will be 
set aside, although concurred in and agreed to by the ap- 
praiser nominated and selected on the part of the insured, 
where it appears that the insurance company has made a false 
statement in regard to the attitude of the appraiser nomi- 
nated by it, for the purpose of inducing the consent upon the 
part of the insured to his appointment, although in fact such 
appraiser is disinterested. In the course of the opinion the 
court in that appeal, in considering the question therein in- 
volved in respect to the competency of appraisers to determine 
the loss under the provisions of a fire insurance policy, said: 
“The policy says the appraiser must be ‘ competent and disin- 
terested,’ and this means some one who is not biased or prej- 
udiced. * * * While it may be true that in the appoint- 
ment of these appraisers each party nominates some one who 
may be supposed friendly to the side nominating him, yet he 
should at the same time be disinterested, or, in other words, 
fair and unprejudiced. The duties of these appraisers are to 
give a just and fair award—one which shall fairly and hon- 
estly represent the real loss actually sustained by reason of 
the fire; and it is not the duty of either appraiser to see how 
far he can depart from that purpose, and still obtain the con- 
sent or agreement of his associate, or. in case of his refusal, 
then of the umpire. It is proper and to be expected that all 
facts which may be favorable to the party nominating him 
shall be brought out by the appraiser, so that due weight may 
be given to them: but the appraiser is in no sense. for the 
purpose of an appraisal, the agent of the party appointing or 
nominating him, and he remains at all times under the duty 
to be fair and unprejudiced, or, in the language of the policy, 
disinterested. When a false statement is made in regard to 
the attitude of a proposed appraiser for the purpose of in- 
ducing consent to his appointment, which is in that way ob- 
tained, and where concealment is practiced in regard to his 
real attitude to the company nominating him, and when in 
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fact he is not disinterested, good ground is shown for setting 
aside an appraisal which is grossly below the actual loss sus- 
tained, although it has been concurred in and agreed to by 
the appraiser nominated by the insured.” In Van Cortlandt 
vs. Underhill (17 Johns., 405) persons were selected by the par- 
ties to appraise the value of buildings erected on certain 
demised premises during the term of the tenancy. . In that 
action it was sought, among other things, to set aside the ap- 
praisement because of the conduct of the appraisers, and for 
the further reason that the valuation of the property in ques- 
tion was unreasonable and excessive. Yates, J., in his opinion 
in that case, said: “It is further alleged that this award 
ought to be set aside for the misbehavior or misconduct of the 
arbitrators (1) in holding a private and ex parte meeting or 
communication with one of the parties on the subject before 
them; and (2) for refusing to hear evidence material to the 
inquiry with regard to the same subject offered by one of the 
parties. There can be no doubt, if either of these charges is 
substantiated, that it must prove fatal to the award. In Bur- 
ton vs. Knight (2 Vern., 515) the principle, as to the first ex- 
ception, is decided that private meetings of the arbitrators 
with one of the parties on the subject before them is partiality 
sufficient to vitiate the award.” Allen, Senator, in the course 
of his opinion in the same case, said: “The court, I think, 
should not be very astute in searching for reasons to uphold 
an award where the damages, upon the face of it, are mani- 
festly excessive; but, on the other hand, they should be eagle- 
eyed in looking into the proceedings and conduct of the arbi- 
trators, and the acts of the parties, to see that everything 
has been conducted fairly, impartially, and honestly.” In 
fact, the authorities universally affirm that an award will be 
set aside not only for fraud or corruption alone, but also 
where it clearly appears that either one or more of the arbi- 
trators or appraisers was influenced in their action by partial- 
ity and bias against the complaining party: Herrick vs. Blair, 
1 Johns. Ch., 101; Todd vs. Barlow, 2 Johns. Ch., 551; 2 
Story’s Eq., $§ 1451, 1452; Morse on Arbitration and Award, 
pp. 106, 553; 3 Cyclo. Law & Proe., pp. 744, 745. 

The facts disclosed by the second paragraph of the com- 
plaint, tested by the authorities to which we have referred, 
clearly establish that appellee is entitled to have the ap- 
praisement or award in question set aside, and to be awarded 
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a recovery on the insurance policy in suit. Therefore the 
court did not err in overruling the demurrer to this paragraph 
of the complaint. 

The facts as found by the court and set out in the special 
finding are along the lines of those stated in the complaint, 
and in the main they substantially sustain the latter. They 
disclose that Millikan, the appraiser, and Keller, the umpire, 
were not disinterested persons; that Millikan was the agent 
of appellant, and acted in the latter’s interest in making the 
award. It is further shown by the finding that both appellant 
and Millikan, the appraiser selected by it. were guilty of gross 
misbehavior or misconduct after he had been selected, and 
during the time the appraisement was in progress; that Mil- 
likan and Keller, the umpire, both acted together in the inter- 
est of appellant in making the appraisemert in dispute; that 
the appraisement is grossly inadequate and unfair, being less 
than one-half of the amount of the loss actually sustained by 
appellee. It also appears that Nafius, the appraiser selected 
by appellee, did not agree to the award or appraisement as 
made by Millikan and Keller, but was induced to sign it under 
the belief that, because of his having been sworn as an ap- 
praiser in the matter, he was bound to sign the award as 
agreed to by his associates, ete. As the same reasons and 
authorities which led us to sustain the efficiency of the com- 
plaint are applicable in upholding the sufficiency of the spe- 
cial finding, therefore we need not repeat in regard to the 
same question what we have previously asserted, but content 
ourselves with ‘holding that the conclusions of the court upon 
the special finding are fully warranted by the facts therein 
stated. 


While it may be said that the evidence in the case does not 
justify or sustain the positive charge of fraud and corruption 
on the part of appellant or its agent, as alleged in the com- 
plaint, nevertheless, aside from the question of fraud or cor- 
ruption, there is evidence to fully support material facts set 
out in the finding, and which alone would justify setting aside 
the award in controversy. Appellee was not bound to estab- 
lish all of the grounds upon which he, in his pleading, based 
his right to set aside the award, for, if he established any one 
or more of such grounds or reasons which were sufficient for 
that purpose, he would be entitled to the relief demanded. 
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We briefly outline some of the facts which there is evidence 
to prove: Barring the award or appraisement in the case, 
there can be no question of appellee’s right to recover upon 
the fire insurance policy, for he is shown, as found by the 
court, to have fully and duly complied with all of the condi- 
tions on his part as required ‘by the policy. The dwelling 
house of appellee, which was partially destroyed by fire, and 
which is shown to have been thereby badly damaged, was 
situated in the city of New Albany, Ind.; and at the time of 
the fire appellee, with his family, resided therein. Immedi- 
ately after the fire appellee had an estimate made in respect 
to the loss, and the latter was estimated as amounting to $1,- 
200. In response to the notice given by appellee to appellant, 
apprising the latter of the fire and the loss sustained, appel- 
lant sent Mr. A. C. Mathews, its adjusting agent, to New Al- 
bany, to inspect the building and adjust the loss thereon. 
This agent and appellee were unable to agree, it seems, in re- 
gard to the amount of the loss; and thereupon the agent, 
under the conditions of the policy, demanded that an ap- 
praisement of the loss in question be made. Appellee and he 
entered into an agreement whereby it was agreed that two 
competent and disinterested persons be selected to appraise 
the loss in controversy. Appellee selected one Dore Nafius, a 
resident of New Albany, and appellant’s adjusting agent 
nominated and selected Mr. Lynn E. Millikan, a resident of 
the city of Indianapolis, Ind., one hundred and ten miles from 
the city of New Albany. Appellee on the trial testified that 
the agent of appellant said he would get ‘his man Millikan, at 
Indianapolis, to come down and serve as an appraiser in the 
matter. Millikan was an entire stranger to the appellee, and 
he seems to have objected to his being selected as an ap- 
praiser, and requested that the agent select some one in New 
Albany, or in the vicinity of that city. This he refused to do, 
and upon representing to appellee that Millikan was a compe- 
tent and disinterested person in the matter, and would act 
fairly in making the appraisement, appellee consented to his 
appointment. After selecting Millikan as an appraiser, Mr. 
Mathews, it appears, insisted upon selecting an umpire from 
the city of Louisville, Ky., and finally succeeded in inducing 
appellee (who desired that some one be selected as umpire 
who resided in New Albany, or the vicinity thereof), to con- 
sent to the appointment of a Mr. Keller, of Louisville, Ky., to 
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act as umpire in the case. Mathews, appellant’s agent, it ap- 
pears, after inducing appellee to consent to the appointment 
of Millikan, proceeded to communicate with him at Indian- 
apolis over the long-distance telephone, and requested him 
to come to the city of Louisville, Ky., and stop at the Galt 
House, a hotel in that city, at which, it seems, Mathews was 
stopping at the time. It is disclosed that the first thing that 
appellant’s agent did after the arrival of Millikan at the Galt 
House, in Louisville, late at night, was to go to Millikan’s 
reom and have a conversation with him, and either on that 
night or the next morning at the hotel—there being some con- 
flict in the evidence as to the particular time—the agent, 
Mathews, appears to have attempted, at least, to prejudice 
the mind of Millikan against the merits of appellee’s loss, by 
stating to him and making claim that the estimate of $1,200 
which had been made upon the loss was unreasonable or 
“away out of sight.” As showing improper acts both upon 
the part of Millikan and appellant, it is disclosed by evidence 
that the former was entertained, during the time he acted as 
an arbitrator, at the Galt House, at the expense of appellant. 
It is shown that the amount which Millikan was paid for serv- 
ing as an appraiser was something over $15 per day. He and 
appellant’s agent took their meals together at the hotel, and. 
had frequent conversations at such times between themselves 
during the progress of the arbitration. There is evidence 
which tends to show that Millikan appeared to be acting in 
the matter of the appraisement under the directions and ad- 
vice of Mathews, the agent, and at the very beginning of the 
appraisement he began to endeavor to have the loss appraised 
at the lowest possible amount; asserting and claiming the 
“sound loss” sustained by appellee in the matter was onl) 
about $300. Millikan seems to have entirely overshadowed 
Natius, the other appraiser, and so influenced the umpire that 
he appears to have readily yielded to his views and conten- 
tions. In fact, Millikan appears to have acted more like an 
agent of appellant, in its interest and favor, than as an im- 
partial, unbiased, and unprejudiced arbitrator. He repre- 
sented the appellant, it appears, in disbursing the money in 
payment of expenses incident to the arbitration, and directed 
Nafius to meet him at the Galt House, in Louisville; stating 
to him that ‘he would give a check for “our half” of the 
amount due to Nafius for serving as appraiser. In fact, there 
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are circumstances in the case tending to show that Millikan 
had been engaged by Mathews, in advance of his being ap- 
pointed as an appraiser, to come to New Albany and act as 
such in the matter of appellee’s loss. He had been previously 
engaged in serving as an appraiser for insurance companies in 
arbitrating matters for loss. 

Without a further summing up of the evidence, it may be 
said, in a word, that it appears that the award of damages in 
question is unjust and unfair. It is shown to be less than 
one-half of the actual loss sustained ‘by appellee, and it cer- 
tainly appears from the evidence that it was not fairly and 
honestly made. The reason why this agent of appellant so 
strenuously insisted on having Millikan of Indianapolis—* my 
man,” as he designated him—to serve as an appraiser in pref- 
erence to some competent and disinterested person, either re- 
siding in New Albany, a city of about 22,000 inhabitants, or 
in that vicinity, does not appear to have ‘been satisfactorily 
explained upon the trial, on the part of appellant; and the 
lower court may possibly, under the circumstances, have con- 
sidered that the purpose of the agent in so insisting upon the 
appointment of Millikan was of a sinister character. A rule 
which seems to be reasonable, and one well settled ‘by authori- 
ties, is that a party to an arbitration, who by his own acts 
either attempts to corrupt or improperly influence one or 
more of the arbitrators to make an award in his favor, cannot 
be heard to say that such act or acts on his part were inef- 
fectual to accomplish the purpose designed. If the conduct of 
such party had a tendency to improperly affect the decision of 
the arbitrator or arbitrators in the matter in issue, it will be 
held to be sufficient to invalidate the award, without inquiring 
as to whether the conduct or act in question actually pro- 
duced any harmful results to the complaining party: Catlett 
vs. Dougherty, 114 Ill., 568; Robinson vs. Shanks, 118 Ind., 
125. In the case of Catlett vs. Dougherty, supra, the party in 
whose favor the award was given was shown to have made 
statements, in the absence of the other, to one of the arbi- 
trators which were intended to influence the decision. It was 
held for that reason that the award was invalid and ought to 
be set aside. In Robinson vs. Shanks, supra, this court con- 
demned as highly improper the fact that one of the parties to 
the arbitration therein involved during the progress thereof 
entertained one of the arbitrators at his own home, and had 
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another arbitrator to take a meal at a hotel at such party’s 
expense. This court in that case quoted with approval the 
following statement of Schofield J., in Catlett vs. Dougherty, 
supra: “Jt is unimportant whether Sidell was, in point of 
fact, improperly intluenced by the conduct of Dougherty, or 
not. It is sufficient to authorize the enjoining of the suit at 
law and the setting aside of the award that James M. Dough- 
erty, one of the real parties in interest, made a statement to 
him, in the absence of his adverse party to the arbitration, 
evidently designed and having a tendency to improperly affect 
his decision as an arbitrator. Courts will not enter upon dn 
inquiry of how far such conduct may in fact have produced 
harmful results, but will, at the instance of the party in- 
tended to be thus injured, set aside the award. A party at- 
tempting by overt acts to corrupt or improperly influence 
such a tribunal to make an award in his favor is not to be 
heard to say that he was impotent to accomplish what he 
sought, and to raise an issue thereupon: Strong vs. Strong, 9 
Cush., 574; Cleland vs. Hedley. 5 R. I., 683; Sisk vs. Garey, 27 
Md., 401. See, also, Morse on Arbitration and Award, 534; 2 
Story’s Equity, § 1452a.” 

As there is evidence to fully sustain the finding and judg- 
ment of the trial court in the case at bar, we cannot disturb 
the result reached below on appellant’s claim of insufficiency 
of the evidence. We have examined all of the alleged errors 
urged by appellant’s counsel for a reversal, but find that they 
are not sustained. The judgment is therefore affirmed, with 
5 per cent damages. 
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SUPREME COURT OF ERRORS OF CONNECTICUT. 


NEW HAVEN TRUST CO. 
v8. 


DOHERTY Et At.* 


Where the statute prescribes the securities on which life insurance loans 
may be made as mortgages on unincumbered real estate worth 
twice the amount of loan or on bonds and stocks worth 25 per cent 
in excess of the Joan, and loans were made by the directors on the 
security of an unseaworthy vessel, and on second mortgages which 
ultimately proved valueless, they were personally liable for the 
damages, and the receiver of the company may bring action in tort 
against any one or more of such directors. 


The receiver is not obligated to tender such worthless security to the 
directors in order to sustain the action. 


Advice of counsel that they were authorized to make such loans if they 
believed the security adequate is not a defense against an action for 
their being negligently made. 


Nor was the receiver obliged to prove the value of the security at the 
time the loan was made where a total loss resulted, nor to divide 
the loan into two parts and treat the entire security as applicable 
to one of such parts. 


Appeal from Superior Court, New Haven County. Action 
by the New Haven Trust Company against John B. Doherty 
and others to recover damages from defendants, as directors 
of the Connecticut Life Insurance Company of Waterbury, for 
their negligent investment of the company’s funds. From a 
judgment in favor of plaintiff, defendants appeal. Affirmed. 


Statement of facts by Hammerstey, J. 


The averments of the complaint which are denied by the an- 
swer are substantially these: The defendants were actively 
engaged in the management of the company, etc., and it was 
their duty to see that its assets were safely invested and pre- 
served. The defendants caused the money of the company to 
be loaned upon an indorsed note secured by the mortgage of a 
vessel. No payment of the note has been made, and the maker 
and indorsers are unable to pay the same. The vessel mort- 
gaged was an improper and inadequate security for the same, 
and is now worthless. The defendants wrongfully and negli- 
gently failed to obtain proper and sufficient security for said 
loan, or any security such as the statute requires; and by rea- 
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son of their said failure and neglect, the sum loaned, with all 
interest thereon, has been lost to the company. 

The denials of the answer were accompanied by the affirma- 
tive allegation that the loan was secured, in addition to the 
mortgage, by certain bonds, as collateral therefor, of a par 
value of more than 25 per cent above the amount of said loan 
and the defendants and other agents of the company made 
reasonable investigation as to the amount and value of said 
security and collateral, and the defendants believed that said 
bonds had at the time of said loan a market value of more 
than 25 per cent in excess of the amount of said loan, and the 
defendants believed that said loan, and the payment thereof, 
were fully secured by the security received. This allegation 
was denied by the reply. 

The judgment, at the request of the defendant Platt, spe- 
cially sets forth the facts found, as follows: This action was 
brought pursuant to an order of this court in an action of 
Frederick A. Betts, insurance commissioner, against said in- 
surance company, entered January 10, 1900. Said company 
carried on the business of life insurance in said Waterbury 
from January 16, 1894, to July 14, 1898. During the whole of 
said period said Doherty was the secretary of said company, 
and from January 16, 1894, to July 12, 1897, the said Platt was 
president, and from September 20, 1897, to July 26, 1898, was 
first vice-president, of said company; and during the whole of 
said period from January 16, 1894, to July 14, 1898, both the 
said defendants were members of the board of directors— 
sometimes called the “executive committee *—and were 
actively engaged in the management of said company, in the 
investment of its funds, the collection of its income, and in 
the general management of its affairs, and it was their duty 
to see that its assets were safely invested, collected, and pre- 
served. 

On or about March 21, 1895, the defendants caused $9,815 of 
the money of said company (being the amount of the note 
hereafter mentioned, less discount at 6 per cent for one hun- 
dred and eleven days) to be loaned to S. A. Dutton. and ac- 
cepted therefor on behalf of said company his promissory note 
for that sum, dated March 14, 1895, payable to the order of 
himself four months after date, and indorsed by him, and also 
by H. M. Munsell and M. I. Munsell, and also accepted from 
him, in behalf of said company, as security for said note, a 
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mortgage deed dated March 22, 1895, of a certain vessel, 
known as the “ Jessie B.” The defendants also, in behalf of 
said company. accepted as additional security for said note 
$10,000, face or nominal value, of the bonds of the Waterbury 
Land Improvement Company of Waterbury, Conn., from one 
S. P. Williams. Said note, when due, was duly presented for 
payment, and payment thereof refused, and was duly pro- 
tested for nonpayment, and no part thereof has ever been 
paid. Said vessel, when mortgaged as aforesaid, was regis- 
tered and located in the State of New York, and was wholly 
inadequate security for said note, and when the same became 
due was worthless, and has so remained. At the time said 
loan was made and said bonds accepted as aforesaid by the 
defendants, said bonds did not have a market value of 25 per 
cent in excess of the amount loaned thereon as aforesaid, and, 
when said note became due, were worthless. The defendants 
took no other security for said loan than that above stated, 
and negligently and wrongfully failed and omitted to obtain 
proper and sufficient security therefor; and by reason thereof 
the whole of said loan, with interest thereon, has been lost to 
said company. The plaintiff has been damaged: thereby the 
sum of $14,280.83. As a conclusion of law from these facts. 
the court finds that the plaintiff is entitled to recover from 
the defendants said sum. 

The finding for appeal states the subordinate facts found, 
bearing upon the conclusion of negligence, and such other 
facts as are material to the presentation of questions of law 
arising in the trial. 


Henry Sropparp, Wa. H. Exy, and Lucien F. Bunpgs, for Appel- 
lants. 
Henry ©. Waurre and Leonarp M. Daaeertr, for Appellee. 


Hammerstey, J. (after stating the facts). 

A director of a stock corporation, when acting for it in the 
conduct of its business, is its agent, and indirectly the agent 
of all the shareholders. Like every agent, he may be person- 
ally responsible to his principal for negligence or misconduct 
in conducting the business intrusted to him. Ordinarily di- 
rectors, acting in good faith and within the scope of their au- 
thority, are not liable for the disastrous consequences of a 
mere mistake in judgment. But there is no general rule of 
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liability for wrongful neglect in the exercise of such agency, 
applicable to directors as a class by themselves, independently 
of the law which prescribes and defines the duties and liabili- 
ties of agents. The duties and liabilities of directors must 
depend in each case upon the terms of their agency and the 
particular circumstances of the case. The fact that their 
services are gratuitous, when it is a fact, may have some 
weight. The fact that they have put themselves in the posi- 
tion of dealing as directors with themselves as individuals; 
that the funds in their charge are not committed to them for 
ordinary business operations, but have been contributed to 
the corporation by others in the trust and confidence that 
they will be safely invested and preserved to meet the liabili- 
ties incurred to the contributors, and which must arise in the 
near or far distant future, as in the case of savings banks and 
life insurance companies; that they act in excess of their au- 
thority or of the powers of the corporation; that they act in 
violation of the plain prohibition of statute law—together 
with other circumstances, may each affect the kind and degree 
of care required by law of a director in making or approving a 
particular investment, and his liability for any loss thereby 
caused. 

In the present case the defendants were the principal offi- 
cers of a life insurance company, actively engaged in its man- 
agement and the investment of its funds, and presumably paid 
for their services. By virtue of their positions as principal 
officers, they were also directors. As officers they arranged 
for and carried out, and as directors they approved and voted 
for, an appropriation of the company’s funds as a loan upon 
insufficient security, and in violation of section 2887 of the 
General Statutes (Rey. 1902, § 3564), forbidding the making of 
any loan without taking the security therein prescribed. 

Under these circumstances, the duty of the defendants in 
respect to the loan was analogous to that of a trustee in re- 
spect to an investment of the trust fund in a manner unau- 
thorized by the terms of the trust. Mere good faith was not 
sufficient. At the very least, they were bound to exercise dili- 
gence in investigating as to the value of the securities and 
safety of the loan, and ordinary care and prudence in acting 
on the acts known to them: New Haven Trust Co. vs. Doherty, 
74 Conn., 353, 357; Id., 74 Conn., 468, 474; Allen vs. Curtis, 2 
Conn., 456, 461; State vs. Washburn, 67 Conn., 187; Mallory 
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vs. Mallory-Wheeler Co., 61 Conn., 131 188; Williams vs. Me- 
Donald, 42 N. J., Eq., 392; Lewin on Trusts, p. 766; Briggs vs. 
Spaulding, 141 U. S., 182, 147; Hun vs. Cary, 82 N. Y., 65, 
70, 71. 

The money in charge of the defendants as officers and di- 
rectors was, in view of the provisions of its charter, held by 
the corporation under limitations of investment analogous to 
those imposed by law upon a trustee in the investment of 
trust funds; and, in recognition of this trust relation, the 
statute had further restricted the power of the trustee by for- 
bidding any loan 

Unless such loan shall be secured by mortgage of unincum- 

bered real estate worth at least double the amount loaned 

thereon; or by pledge of bonds or stocks as collateral, hav- 
ing a market value at least 25 per cent in excess of the 
amount loaned thereon: provided, however, that such life 
insurance company may make such loans upon pledge of 

United States Government bonds, and bonds of the State of 

Connecticut, at par. 

The power of the corporation in the investment of its 
money, imbued for this purpose with the characteristics of a 
trust fund, was limited; and the authority of the defendants 
as its agents was likewise limited. In exceeding their author- 
ity by making the loan in question, under the circumstances of 
this case, the defendants surrendered the protection given 
them as agents acting in good faith within the scope of their 
authority, and assumed a personal responsibility to the cor- 
poration in respect to their unauthorized act. So far as they 
could be regarded as acting as agents, they were bound at 
least to exercise the diligence, care, and prudence which a 
man of ordinary prudence would exercise under such circum- 
stances to secure a loan whose actual safety would make their 
act in fact, as well as intention, beneficial to their principal. 
In making a loan which was actually unsafe, without exercis- 
ing this diligence, care, and prudence, they acted wrongfully 
and negligently, and became personally liable for the result- 
ing loss; and the corporation had a right of action against 
them to recover the damage caused by their wrongful and 
negligent act. The action sounds in tort, and may properly 
be brought against any one or more of the officers and direct- 
ors who may have incurred the personal liability. 

The wrong which is the ground of this action consists in the 
unlawful appropriation of the plaintiff’s money, whereby the 
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same, and all beneficial use thereof, has been lost to the plain- 
tiff. The amount of the money and interest so lost as the di- 
rect result of the wrong must therefore measure the damage. 
The acquirement of the indorsed note, mortgage, and bonds 
was a part of the transaction which establishes the wrong, 
and, if the company had in fact received any benefit from this 
acquirement, the amount of that benefit might go in reduction 
of damages; but, being worthless at the time and ever since 
the four months for which the loan was made expired, it is 
immaterial in this action whether or not the company or re- 
ceiver has formally offered to hand over the worthless securi- 
ties to the perpetrators of the wrong. It is also immaterial 
what questions might arise, had the receiver affirmed the 
wrongful act, and accepted for the company the worthless 
securities. He has not done this. He could not do it without 
a violation of his duty, and such violation cannot be implied 
from the performance of his duty in bringing this action to 
recover the damage resulting from the wrong. 

The questions now discussed were substantially covered by 
our opinion in granting a new trial of this cause upon a for- 
mer appeal: 74 Conn., 473. The trial court properly applied 
the law thus indicated for its guidance in a new trial. It fol 
lows that the court did not err in holding the defendants lia- 
ble, notwithstanding it was proved and found by the court 
that they acted in good faith, and did not err in assessing the 
damages, or in refusing to hold that the difference between 
the amount of money appropriated to the loan and the market 
value at the time of the loan of the bonds received as collat- 
eral security was the true measure of the damage caused by 
the wrong. 

The disposition of these two grounds of error necessarily 
disposes of such other claims under the assignments of error 
as depend on the decision of the main question. 

The claim is made that the court erred in drawing the con- 
clusion of careless and negligent conduct from the subordi- 
nate facts found. This claim is unfounded. The conclusion 
is one of negligence under all the circumstances of the case, 
and subject to the well-established rules governing any review 
of the action of a trial court in such case. We have carefully 
examined the facts known to the defendants, and upon which 
they acted, and other facts of the transaction, as set forth in 
the finding. They certainly are not inconsistent with the con- 
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clusion drawn by the court that the defendants did not ex- 
ercise a reasonable degree of prudence and business judgment, 
but acted wrongfully and negligently. Counsel for the defend- 
ants cannot seriously complain of this conclusion, unless the 
fact that the defendants were acting beyond the scope of their 
authority is eliminated; but they claim that this fact should 
be eliminated because it appears that the defendants took the 
advice of counsel as to the power of the corporation to invest 
its funds in this loan, and were advised that it had power, and 
therefore the defendants were to be regarded as acting with- 
in their authority, and the standard of duty applied to their 
conduct should have been that applicable to agents acting in 
good faith within the scope of their authority. The court 
properly overruled this claim. The bonds were secured by a 
second mortgage on land, and the maker had no assets except 
the land so mortgaged. The bonds, at par value, were just 
equal to the amount loaned. The statute defining the power 
of the corporation over the investment of its quasi trust funds 
says that no loan shall be made, unless secured by a first mort- 
gage upon land worth twice the amount of the loan, or by the 
pledge of bonds as collateral having a market value at least 
25 per cent in excess of the amount loaned. If this loan is 
treated as secured by mortgage on real estate, it is clearly un- 
authorized, because the mortgage is a second mortgage; if 
treated as secured by the pledge of bonds, it is clearly unau- 
thorized unless the bonds had a market value of at least 25 
per cent in excess of their par value, because the bonds 
pledged have a par value just equal in amount to the loan. 
The advice of counsel, as applicable to the loan in question, 
was this: The loan is within the power of the corporation, 
and authorized by the statute, if you believe, in good faith, 
that the land mortgaged to secure the bonds has a market 
value equal to the amount of the first and second mortgage 
and a sum equal to 25 per cent of the amount of the bonds 
pledged. It is true that where the power of a trustee in deal- 
ing with a trust fund is doubtful, requiring some legal knowl- 
edge for the correct understanding of its limits, courts have 
held that the trustee might be entitled to some protection 
when acting under the advice of counsel. But the general 
principle is otherwise, and advice of counsel cannot avail 
where the terms of the trust are plain and explicit: Lewin on 


Trusts, s. p., 366; Watts vs. Girdlestone, 6 Beaven, 188, 190; 
VOL. XXXII.—41. 
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Ames vs. Parkinson, 7 Beaven, 379. Indeed, it is difficult to 
imagine an instance of any kind where one charged with a 
specific duty can negligently violate that duty with impunity 
by simply obtaining from some attorney advice which is obvi 
ously repugnant to the plain facts of the case. 

The material facts not admitted, on which the judgment 
was founded, were properly found under the issues framed by 
the allegations and denials of the complaint, amended answer, 
and reply. 

The court did not err in overruling the defendants’ claim 
that there was a fatal variance between the pleadings and the 
proof. Nor did it err in holding, if that ruling can be regarded 
as material, that no presumption exists that a conference of a 
majority of the directors is a regular board meeting, and that 
legal notice has been given to the absent directors, when no 
record of the conference has been made. There may be a pre- 
sumption, in support of a record produced in evidence, in the 
absence of testimony to the contrary, that a meeting duly re- 
corded was rightly called. But there is no presumption that 
directors do not confer except at a regular board meeting. 
When a majority of directors confer, the inference, from the 
fact that the conference was not recorded, that other directors 
were not notified to attend, is as permissible as an inference 
from the fact of the unrecorded conference that they were 
notified to attend. 

The plaintiff having proven that the defendants made a 
loan upon insufficient security, and in excess of their au- 
thority, resulting in total loss, the court did not err in refus- 
ing to hold that it was incumbent upon the plaintiff to prove 
the exact value of the securities at the time of the loan. 

The court did not err in refusing to divide 'the loan into two 
separate loans, and treat the whole of the collateral as se- 
curity for one of these loans, for the purpose of affecting the 
rule of damages or for any purpose. 

The appeal contains numerous claims for the correction of 
the finding. It needs no correction. The printed transcript 
of testimony included in the appeal record serves only to il- 
lustrate the exceeding fairness and substantial sufficiency of 
the finding. An inspection of the whole record fails to show 
any material fact found without evidence, or that any fact 
claimed is excluded from the finding which is material to the 
presentation of questions of law, and has been found proven 
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by the court, or treated in the trial as an admitted or undis- 
puted fact. 

There is no error in the judgment of the Superior Court. 
The other judges concurred. 


COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


A. A. GRIFFING IRON CO. ET At. 
v8. 


LIVERPOOL & LONDON & GLOBE INS. CO.* 


Exemplification of the rule that, in construing a policy of insurance, the 
whole of its provisions are to be taken together. 


Error to Supreme Court. Action by the A. A. Griffing Iron 
Company and others against the Liverpool & London & Globe 
Insurance Company. Judgment for plaintiffs, and defendant 
brings error. Affirmed. 


R. V. Linpasory, for Plaintiff in Error. 
J. B. Vrepensures, for Defendants in Error. 


Prrney, J. 

This was an action upon a policy of fire insurance written 
by the plaintiff in error for the A. A. Griffing Iron Com- 
pany. The sole question is whether the policy covered certain 
property that was destroyed by fire, and turns upon the con- 
struction of the descriptive portion of the policy. The proofs 
show that the iron company was the owner of extensive 
works at Jersey City, the greater part of which was contained 
in a large cluster of buildings adjoining each other, used for 
various purposes, and designated according to their different 
uses; viz.: “ Foundry,” “ Machine Shop,” “Stock and Store 
Room,” “Carpenter Shop,” “Core Oven House,” “ Office 
Building,” etc. Standing upon the same property, and used 
in connection with the buildings just mentioned, but detached 
by a considerable distance from them, was a frame building 
known as the “ Sand Shed,” in size about two hundred and ten 
feet long, and about forty-one feet wide, with two additions or 
extensions of considerable size—one at the end and the other 

* Decision rendered, Feb. 25, 1903., Syllabus by the Court. 
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at the side of the main building. This building and its addi- 
tions were used in part for the storage of molding sand, such 
as was used daily in the foundry of the insured. Portions of 
the building were used for the storage of patterns that were 
used in molding, and of machinery and merchandise of various 
kinds. In one part there were stalls for some of the horses 
used at the works, other horses being stabled in one of the 
clustered buildings. It was this sand shed and its contents 
that were destroyed by the fire that gave rise to this action. 
The situation of the property of the insured, and its cus- 
tomary use, were substantially as above detailed, both at the 
time the policy in suit was written, and also at the time of the 
fire. This policy was one of about eighty policies, substan- 
tially concurrent, written by nearly as many different insur- 
ance companies, all of which were in force at the time of the 
fire. The descriptive portion was printed upon a separate 
sheet of paper, and this was attached to the policy; the 
amount insured upon each item being inserted, however, in 
typewriting. The description was inserted immediately after 
that portion of the policy (it was in standard form) whereby 
the insurance company undertook to insure the iron company 
against loss or damage by fire, 
To an amount not exceeding twenty-five thousand dollars, 
to the following described property while located and con- 
tained as described herein and not elsewhere; to wit:— 
(Then follows descriptive sheet; viz.:—) 


A. A. Griffing Iron Company 

On the several buildings and contents of their ironworks 
as described in the form below, all situated on the east side 
of Morris Canal, south of Communipaw Avenue, in Jersey 
City, N. J. It being intended to cover in each group all the 
buildings and fences belonging to said company, which are 
now standing within the limits of said group, except by 
name. 

Group No. 1 consists of foundry building, core oven house, 
tumbling room, grinding room, coke sheds, iron shed and 
sand shed, including additions. 

Group No. 2 consists of machine shop, testing room, pat- 
tern shop, store room, boiler and engine house. 

Group No. 3 consists of stock and storage room including 
additions. 

troup No. 4 consists of stable, feed loft and fences sur- 
rounding the property. 

Group No. 5 consists of general offices and pattern vaults. 

Divided and to apply as follows:— 
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$6,171.80. On all buildings contained in groups Nos. 1, 2, 
3, 4, and 5. 

$2,880.15. On all machines, foundations and conducts, 
flasks, cupolas, blowers, cranes, core shells and supplies per- 
taining thereto contained in group No. 1. 

$3,703.05. On all machinery and tools, both fixed and 
movable, including engines, boilers, conducts, foundations, 
belting, shafting and steam pipe connections, all contained 
in group No. 2. 

$3,291.55 On all radiator, heater, boiler or other castings, 
pipe, nipples and iron fittings, manufactured and in the 
process of manufacture, and supplies contained in groups 
Nos. 1, 2 and 3. 

82,468.80. On all stores and supplies as manufacturers, 
jobbers and dealers in steam and hot water heating goods, 
including brass and iron fittings, bronze, bronzing liquid 
and mill supplies, contained in group No. 2. 

$5,760.50. On all wooden and metal patterns of every 
description contained in groups Nos. 1, 2 and 5, and no one 
pattern to exceed $1,000 in value. 

$230.40. On horses, not exceeding $300 on any one horse, 
single and double trucks, wagons, carts, carriages, har- 
nesses, robes, blankets, and all stable utensils and feed, 
their own or held in trust by them, contained in groups 1, 2, 
3 and 4. 

$493.75. On office furniture and fixtures, including safes, 
stationery, advertising novelties, pamphlets, catalogues, 
books of account and record, cabinet containing files or mer- 
cantile credit information, and office supplies contained in 
groups Nos. 3 and 5. 

Reference had to plan of said premises, Book 6, page 95, 
Jersey City Insurance Maps. 

And also to plan on file in the office of Patterson & Row- 
lands, Jersey City, N J. 


In the descriptive portion of the policy, it will be noticed 
that the enumerated “ groups” refer generally to groups of 
buildings, but that the insurance is distributed, not in accord- 
ance with the separate groups, but according to the separate 
items that are subsequently mentioned. The first item com- 
prises all the insured buildings. The remaining items include 
personal property of various kinds, the location of each class 
of personal property being fixed by reference to the buildings 
mentioned in the groups. Then follows the reference to the 
maps and plans. These were introduced in evidence upon the 
trial. 

The Jersey City insurance maps are not of material service 
in determining the present controversy. The Patterson & 
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Rowlands plan consists of several parts. One is a bird’s-eye 
view of all the buildings of the Griffing Iron Company, with 
designations on each indicating the use to which it is put, the 
material of which it is constructed, the general form and con- 
struction of the building, and the style of its roofing. Upon 
this part of the plan the “sand shed” is shown, under that 
designation, and its form, construction, and style of roof are 
indicated. Another part of the Patterson & Rowlands plan is 
a ground plan of the buildings. This shows the sand shed, 
situate detached from the other buildings, and indicates its 
size and other features with the same particularity that is ob- 
served in displaying the more extensive buildings. The latter 
buildings, however, are divided upon this ground plan into 
several groups by distinct red division lines, and these groups 
are numbered serially from one to five. The demarcation of 
these groups corresponds pretty closely with the distribution 
of the buildings among the several groups as mentioned in 
the printed description attached to the policy. But the sand 
shed, being detached from the main cluster of buildings, is. of 
course, not included within any of the groups thus indicated 
by red lines. Another portion of the Patterson & Rowlands 
plan consists of explanatory marginal notes, purporting to 
give information of importance to insurers. Among these 
notes are the following :— 


Construction: Floors of foundry, tumbling room, base- 
ment of office, and most of sand shed are incombustible. 
Other floors are light plank on joists. Roofs are boards on 
joists, supported by wood trusses. 


Again :—- 

Materials of which walls of building are constructed are 
shown by colors: Brick—red; wood—yellow; stone or iron 
gray. 

Again :— 

Property not belonging to risk has only margin colored. 

And again:— 


In views, roofs are colored gray if covered with material 
not easily ignited, as tin, slate, and gravelled tar; roofs are 
colored buff if covering material is easily ignited, as shin. 
gles, bare boards, or tarred felt on boards. 


In another part of the marginal notes a dotted line is set 
down as the symbol for “ outline of awnings and open side of 





1903.]  Griffing Iron Co. et al. vs. L. & L. & G. Ins. Co. 647 


sheds; a solid line is shown as indicating “ fence;” and a char- 
acteristic symbol is shown as indicating “ fire ladder to roof.” 

The significance of these explanatory notes appears when it 
is mentioned that the sand shed is shown on both the bird’s- 
eye view and the ground plan, colored in solid color, whereas 
buildings not belonging to the risk are shown with the margin 
only colored. The sand shed is shown in yellow, indicating 
construction of wood. The main part of its roof is colored 
gray, indicating material not easily ignited. The remaining 
portion is colored buff, indicating combustible material, and 
upon this portion of the roof is inscribed the word “ boards.” 
Upon the gray portion is marked “P. & B. roofing.” A fire 
ladder is shown at one end of the building. Upon the ground 
plan the dimensions of the building are given with as much 
particularity as is shown in the case of the other buildings. 
And along one of its sides is a dotted line, indicating that the 
shed is open on ‘that side. 

The argument of the plaintiff in error includes these propo- 
sitions; viz.: (1) That “ group No. 1.,” as that term is used in 
the policy, embraced only the buildings situate within the 
boundaries of the group thus numbered on the Patterson & 
Rowlands map; (2) that the sand shed was not insured by being 
named in the policy, because the words “except by name” do 
not relate to buildings outside the groups, but only provide 
against the misnomer of those within the groups; and (3) that 
if the sand shed was insured under the clause referred to— 
“except by name”—that did not bring the contents of the 
sand shed within the operation of the policy. 

The argument, when analyzed, will be found to amount to 
this: That the reference to the Patterson & Rowlands plan 
was only for the purpose of showing what the policy did not 
show; viz., the limits of the several groups, and that the plan 
was not for any other purpose, or to any other extent a part 
of the policy. And the argument includes the contention that 
the groups mentioned in the printed form upon the policy re- 
fer to the groups as shown upon the ground plan of Patterson 
& Rowlands, so that the grouping was intended to be by plots, 
and not by buildings. This statement of the argument is 
taken from the brief of the plaintiff in error. It will be seen 
that by selecting from all the descriptive terms of the policy 
the single word “group,” by assigning to that word an arbi- 
trary meaning, indicated by its use upon one part of the Pat- 
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terson & Rowlands plan, and by discarding all other evidence 
of intention appearing upon the face of the policy, and upon 
the plan referred to in the policy, it is possible to arrive at a 
conclusion satisfactory to the plaintiff in error. But the law 
does not permit us thus to ignore all other descriptive terms 
in the policy contained, and the whole spirit and purpose of 
the contract. The whole of the policy must be taken together, 
including all the terms of description. The Patterson & Row- 
lands plan and the Jersey City insurance map are to be re- 
ferred to in aid of the descriptive portion of the policy, and no 
part of either plan may be rejected. Nothing can be more 
clear than this policy was intended to cover all the several 
buildings and their contents, constituting the ironworks of 
the insured, situate in the location mentioned. The buildings 
are divided into groups, not for the purpose of distributing the 
building insurance, for this is included in one item, but for 
the purpose of distributing the insurance on personal property 
with respect to the customary location of such property. In 
the printed description the word “group” may be given a 
rhetorical significance. In the Patterson & Rowlands plan it 
may be given, of course, a geographical significance. But 
there is nothing in the use of the word “group” that by any 
fair construction can limit the general scope and purpose of 
the policy. 

Much stress was laid upon the following clause of the de- 
scription; viz.:— 

It being intended to cover in each group all the buildings 
and fences belonging to said company, which are now stand- 
ing within the limits of said group, except by name. 

After this follows “group No. 1,” in which the last building 
mentioned is “sand shed, including additions.” The words 
“except by name,” in the connection in which they are used. 
evidently make necessary a somewhat loose construction of 
the sentence, as if it read, “ which are now standing within 
the limits of said group, except where a building is included 
within a group by name, although not standing within its 
limits.”” This explains the mention of the sand shed and addi- 
tions, together with “group No. 1,” although a reference to 
the Patterson & Rowlands map shows that it is not included 
within “group No. 1” as there shown. It is thus abundantly 
evident that the sand shed and its additions, and the contents 
thereof, are included within the terms of the policy. The 
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building was a part of the ironworks. It was apparently in- 
cluded within the very boundary fences that were insured by 
the same policy. Its construction is particularly described 
upon the Patterson & Rowlands plan. It is there shown, both 
in the bird’s-eye view and in the ground plan, with every par- 
ticularity of detail. It is mentioned by name in the printed 
description attached to the policy, and is there included in 
“group No. 1,” evidently for the purpose of insuring the con- 
tents as well as the building; for, if it had been intended to 
insure the building only, this would have been accomplished 
by adding it at the end of the first “item,” so as to make that 
item read: ‘$6,171.80. On all buildings contaiaed in groups 
1, 2, 3, 4, anid 5, and the sand shed, including additions.” 
The judgment under review should be affirmed. 


COURT OF APPEALS OF MARYLAND. 


MUTUAL FIRE INS. CO. in BALTIMORE COUNTY 
v8. 


JEAN.* 


The charter of a mutual company required an assessment of the pre- 
mitra notes of members for a loss to be accurately computed and 
proportioned at the next meeting 


Held, That an assessment to pay a note for money borrowed for losses 
during a series of years, including those occurring before the as- 
sessed was a member was a violation of the charter, and void. 


Held, That the insured was not liable for losses occurring before he be- 
came a member. 


Held, That a member cannot be assessed for losses occurring during a 
series of years, where other members have during the time, termi- 
nated their membership and have ceased to be liable for their pro- 
portions. 


Appeal from Court of Common Pleas. Action by the Mutual 
Fire Insurance Company in Baltimore County against Martin 
L. Jean. From a judgment for defendant, plaintiff appeals. 
Affirmed. 


Ws. S. Bryan, Jr., Wu. Penrose, and Rosert F. Stanton, for Ap- 
pellant. 
James P. Gorter, for Appellee. 





* Decision rendered, Jan. 15, 1903. 
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Argued before McSherry, C. J., and Fowler, Boyd, Pearce, 

Schmucker, and Jones, JJ. 
Pearce, J. 

This is a suit by the Mutual Fire Insurance Company in 
Baltimore County to recover assessments upon two premium 
notes given by Martin L. Jean in consideration of two policies 
of insurance against fire issued to him by said insurance com- 
pany. The first note was made April 26, 1889, and is for $435, 
payable on demand, with interest payable annually; and the 
second was made March 3, 1899, and is for $14, payable on de- 
mand, with interest payable annually. Each note contains a 
clause providing that it shall be subject to such assessments 
as the company may at any future time prescribe for losses 
sustained by fire. The annual interest on these notes at 6 per 
cent, the rate fixed by the directors, was regularly paid up to 
March 1, 1900; that date being the beginning of the fiscal year 
of the company, which was incorporated in 1849, and con- 
tinued to do business until April, 1899, without making any 
other assessments than those which embraced the assess- 
ments here in controversy. It appears from the record that as 
far back as 1887 the losses from fire had been numerous and 
heavy, and that all losses as they occurred were paid as far as 
possible out of income, and when this was inadequate that 
the deficiency was paid out of money borrowed by the com- 
pany upon its notes indorsed by the president and secretary 
and a majority of the executive committee. On March 1, 1889, 
this borrowed money amounted to over $30,000, and in 1899 to 
near $48,000. On April 28, 1899, the directors passed a resolu- 
tion setting forth the existence of a heavy indebtedness in- 
curred to pay fire losses thus accumulated, and laying the 
following assessments upon the premium notes held by the 
company: Upon all notes dated before January 1, 1897, a rate 
of 16} per cent; upon all notes dated between January 1, 
1897, and January 1, 1898, a rate of 14} per cent; upon all 
notes dated between January 1, 1898, and January 1, 1899, a 
rate of 8} per cent; and upon all] notes dated between Janu- 
ary 1, 1899, and April 1, 1899, a rate of 4 per cent. These as- 
sessments aggregated $48,611.25, and the assessment upon 
the defendant’s fire premium note amounted to $70.69, and 
that upon the second note to 56 cents. The declaration set 
forth all the facts necessary to show the obligation claimed to 
result from these assessments, and the defendant filed six 
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pleas, five of which were, in some form, denials of any obliga- 
tion to pay the amounts claimed, or any part thereof, as the 
result of these assessments, and the sixth was, “ Not indebted 
as alleged.” Issue was joined on these pleas, and the case 
was tried before the court, sitting as a jury. Upon the con- 
clusion of the plaintiff’s testimony, the defendant offered two 
prayers,—the first, in the usual form, declaring a want of 
legally sufficient evidence to entitle the plaintiff to recover; 
and the second declaring a want of legally sufficient evidence 
to show any valid assessment by the directors, binding upon 
the defendant——both of which were granted. The plaintiff 
excepted to this ruling, and has brought this appeal. 

Section 4 of plaintift’s charter makes every premium note 
taken a lien on any real estate insured in consideration of such 
note, and provides that it shall be held and deemed as a mort- 
gage thereon, and upon refusal to pay the same, or any part 
thereof, whenever demanded by the president and directors, 
may be collected as in the foreclosure of a mortgage. Section. 
7 requires the directors, “whenever a loss may occur which the 
company is liable to pay, to cause at the next meeting” an 
accurate statement to be made of the proportion or sum to be 
contributed by each member to make good such loss, and to 
notify the members of the same, and, upon default by any 
member in paying such sum within sixty days from such no- 
tice, to file snch statement with the clerk of the Circuit Court 
in the county in which such defaulting member resides, and 
to cause execution to issue therefor in the same manner as if 
judgment had been rendered for the same, with all costs inci- 
dent thereto. Section 9 of the by-laws, adopted in pursuance 
of the charter, provides that every person insured shall be- 
come a member, and that each shall be bound to the others to 
make good their proportionate amount of losses by fire, and 
that, if there is not a sufficient available fund in hand, the 
deficiency shall be supplied by an assessment of such percent- 
age on the premium notes as the board may direct. These are 
the only provisions of the charter or by-laws we deem it neces- 
sary to notice, as the plaintiff has for some reason preferred to 
sue for these assessments, rather than resort to any special 
remedy provided by the charter. The charter, constitution, 
and by-laws, the policy and the premium note, taken together, 
in each case, constitute the contract of insurance. The com- 
pany is in fact what its title declares it to be,—a mutual in- 
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surance company. Each member, to the extert of his pre- 
mium note, insures every other member, who was such when 
he became a member, or who becomes and continues to be 
such during his own membership; and he is, in turn, insured 
by every such member to the extent of his premium note. 
The simple, inherent, and imperative characteristics of this 
contract are mutuality and equality. No one can be called on 
to pay more than his proportionate share of any loss, nor to 
pay that proportion upon any other conditions than those pre- 
scribed in his contract; and no one can escape the payment of 
such proportion, if the provisions of the charter, constitution, 
and by-laws are observed by the directors, except in the rare 
cases of the worthlessness of the lien acquired on the property 
insured by virtue of the premium note. Strict provision is 
made for the prompt declaring of an assessment whenever a 
loss occurs, and there is no adequate fund in hand, and ample 
power is given for its enforcement. Should such an insolvency 
occur as is mentioned above, it would only operate to increase 
the proportion of the solvent members, and would come 
clearly within the principle of mutuality and equality contem- 
plated by the contract. 

The appeliee contends that the assessment made is invalid 
for three reasons: (1) That he is called upon to contribute to 
the payment of losses of more than $22,000 incurred before 
he became a member; (2) that, even if he were liable for such 
losses, this assessment subjects him to a liability much 
greater than his just proportion under his contract; and (3) 
that in making the assessment the directors have departed 
from the method prescribed by the charter. 


We will consider first the last of these objections. The sev- 
enth section of the charter, already referred to, puts upon the 
directors the absolute duty, at the first meeting after notice of 
any loss, accurately to determine each member’s proportion 
of such loss, and to take prompt steps for the collection of 
such proportion. Without such requirement the rule of mu- 
tuality and equality cannot be enforced, since if the ascer- 
tainment and collection of the proportion of each member 
who was such at the time of the loss is either indefinitely 
deferred, as in this case, or neglected for any considerable 
period, it is obvious that such deferred assessment must omit 
all those members who have in the meantime ceased to be 
such, and whose premium notes have been surrendered as au- 
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thorized by the charter. This is a wrong to the continuing 
members; nor can that wrong be righted by including in the 
assessment those who have become members since the loss 
occurred, since it is equally wrong to them to subject them to 
losses which occurred before they were insured. The appellee 
could not have been rightfully assessed the day after he be- 
came a member for losses incurred one year, or even one day, 
before he became a member; and there is no better ground 
for assessing him now to reinburse the company for losses so 
incurred, though paid during his membership, and out of 
money borrowed by the company for that purpose [In a mu- 
tual company the members are entitled to a pro rata distribu- 
tion of the net profits at the end of each year or quarter 
according to the rule of distribution. In a successful, going 
concern of this character, the receipts usually exceed the dis- 
bursements, including losses. Consequently it is not often that 
an actual assessment is required, since ordinarily each mem- 
ber’s proportion of net profits exceeds his proportion of losses 
for the same period, and thus the assessment required by the 
charter, as well as its collection, is effected by a simple system 
of credits and charges. If at any time, by reason of prior 
losses, the amount to the credit of each member should be less 
than his proportion of a subsequent loss, an actual assess- 
ment for such deficiency would be required by the terms of 
plaintiff’s charter. For these reasons, we think the directors, 
in making this assessment, departed from the method pre- 
scribed by the charter; that this departure resulted in dis- 
charging large numbers of members who have in the mean- 
time left the company without paying their proportion of 
losses for which they were liable, and which proportion is by 
this assessment imposed upon the present members. By such 
an assessment we do not think any legal obligation was im- 
posed upon the appellee. This conclusion is sustained by the 
authorities. In 16 Am. & Eng. Enc. Law (1st Ed.), p. 66, it is 
said: “Assessments nust be made in strict conformity with 
the provisions of the by-laws, and cannot be enforced if made 
otherwise.” This text is sustained in Insurance Co. vs. Bar- 
stow (8 R. I., 343), even though a more equitable method was 
adopted than that provided by the charter. In Tobey vs. Rus- 
sell (9 R. I., 58) it was held that , “ where a loss has been paid 
out of money hired by the company without making an assess- 
ment therefor, it may thereafter properly make an assessment 
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upon the parties whose policies were in force at the time of 
the loss.” But in Insurance Co. vs. Thompson (82 U. C. C. P., 
476) it was held that an assessment was not valid when made 
to pay a note of the company for money borrowed before the 
maker of the premium note became a member; and in Insur 
ance Co. vs. Thompson (9 Ont. App., 620) it was held that no 
part of an assessment can be recovered where it was partly 
invalid, and the notice was for the assessment as an entirety. 
So, in Insurance Co. vs. Hayward (3 Gray, 208) it was held 
that, if some of the members who were liable to assessment be 
intentionally omitted, the assessment is void as to the rest. 
even though accompanied by a computation of the liability of 
those omitted, with the intent to assess them in future; and 
we think the neglect to make an assessment for many years, 
during which hundreds of members liable to assessment are 
allowed to withdraw and to cancel their premium notes, is as 
much an intentional omission to include them in the assess- 
ment as if they were omitted deliberately while continuing to 
be members. In Insurance Co. vs. Belknap (9 Cush., 140) it 
was said that computations for assessments need not be made 
upon the occasion of each loss, but may be made upon a rule 
that will approximate to it as near as is practicable and rea- 
sonable; and the same, substantially, was said in 3 Gray, 208. 
But in Insurance Co. vs. Allen (10 Gray, 297) it was ‘held that 
several months’ delay in making an assessment was sufficient 
to make it invalid. In the case before us there has been a de. 
lay of ten years since defendant became a member. 
Referring to the first objection, it clearly appears from the 
record that this assessment requires the appellee to contrib- 
ute to the payment of very large losses incurred before he 
became a member. An analysis of the company’s statement 
for the year ending February 28, 1889, found in the record, 
shows that the company at that time owed over $30,000 bor- 
rowed money, with which losses had been paid; it being 
deemed by the directors wiser to borrow money for this pur- 
pose, trusting to future increased earning for repayment, than 
to make an assessment. But this hope was not realized, and 
it appears from the record that, of this $30,000, more than 
$22,000 has been since carried, and is embraced in the assess- 
ment now made. We can, upon principle, see no just ground 
upon which the appellee can be required to contribute to 
these losses. In 16 Am. & Eng. Enc. Law (1st Ed., p. 37) it is 
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said that members are not liable for losses occurring before 
the beginning or after the termination of the contract of mem- 
bership; and it was so distinctly held in Insurance Co. vs. 
Hartshorne (90 Pa., 465) and in Com. vs. Massachusetts Mut. 
Fire Ins. Co. (112 Mass., 116); also in Insurance Co. vs. Har- 
vey (45 N. H., 292); Insurance Co. vs. Chase (56 N. H., 341); 
Manlove vs. Bender (39 Ind., 371); Evarts vs. Association (61 
Hun, 624); and in Ionia, E. & B. Farmers‘ Mut. Fire Ins. Co. 
vs. Ionia Circuit Judge (100 Mich., 606), as well as in numerous 
other cases. To the last cited, as reported in 52 L. R. A., 481 
(s. c. 100 Mich., 606) there is appended a very full and valuable 
note upon the liability of members of mutual fire insurance 
companies. 

Coming finally to the first objection, it is quite clear, we 
think, even if the appellee could be required to contribute on 
some basis to these prior losses, that he is, by the assessment 
made, required to contribute an undue proportion—first, be- 
cause of the failure to credit upon his premium note, before 
assessing it, $59.50 for canceled items; and, second, because 
of the release of the numerous policyholders who have ceased 
to be members between 1889 and 1899, and who are omitted 
from this assessment. Exact mathematical accuracy, either 
in computing the amount to be raised by an assessment, or in 
ascertaining the basis of each member’s assessment, and per- 
haps the inadvertent omission of these comparatively small 
credits, might be regarded as coming within the rule of de 
minimis, but the other objection cannot be thus disposed of. 
The testimony of the secretary shows that in 1887 heavy 
losses were occurring, and that the premium notes then in 
force amounted to $593,000, since which time this amount has 
almost steadily decreased; being $329,000 in 1897, and only 
$332,000 in 1899, when this assessment was made. It is ap- 
parent, therefore, that had the proper assessments been made 
from time to time, within the rule as to reasonable time estab- 
lished in 9 Cush. (140), and 10 Gray (297), the appellee would 
not now be called on to pay much more than half of the pres- 
ent assessment. If all the losses: for which this assessment 
was made had occurred before the last official examination of 
the company’s affairs made by the appellee as a member of an 
examining committee, it may be that he could be regarded as 
acquiescing in the method pursued, and as bound by such ac- 
quiescence, but we are not to be understood as so deciding. 
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But his last examination was made in 1893. Since then, six 
years have elapsed; and, however his participation in the ex- 
amination of the affairs up to,1893 might affect him as to 
losses prior to that time, it can in no way affect him as to 
losses since that time. In Insurance Co. vs. Schmidt (19 Iowa, 
502) it was held “ that, with respect to a premium note in a 
mutual fire insurance company, a member stands on a differ- 
ent footing to that assumed in his contract of membership. 
Accordingly, he is not chargeable with notice of the acts of 
the directors of the company, in a suit on a premium note, so 
as to deprive him of the benefit of any defense.” 

We can discover no error in the ruling of the learned judge. 

Judgment affirmed, with costs above and below. 


SUPREME JUDICIAL COURT OF MAINE. 


FRYE 
vB. 


BATH GAS & ELECTRIC CO. ET a.* 


The plaintiff’s intestate, while in the employ of a gas company, sus- 
tained bodily injuries through the latter’s negligence. In an action 
commenced by him against the gas company to recover damages for 
such injuries, his administrator, he having died pending the litiga- 
tion, recovered judgment. This judgment has been in no part satis- 
fied, and is now worthless, the gas company having made an assign- 
ment for the benefit of such of its creditors as became parties 
thereto, and neither the plaintiff nor his intestate ever became a 
party to this assignment. 


At the time of the accident wherein the plaintiff’s intestate received his 
injuries. the gas company had a contract with a casualty insurance 
company, wherein the latter had agreed to indemnify the gas com- 
pany, for the period of time named therein, “ against loss from 
common-law or statutory liability for damages on account of bodily 
injuries, fatal or nonfatal, accidentally suffered by any employee or 
employees of the assured while on duty at the places and in the oc- 
cupations mentioned in the schedule hereinafter given, caused by 
the negligence of the assured, and resulting from the work de- 
scribed in the said schedule, subject to the following special and 
general agreements, which are to be construed as co-ordinate, as 
conditions.” One of these conditions was as follows: ‘“‘ No action 
shall lie against the company (the insurer) as respects any loss 
under this policy unless it shall be brought by the assured himself 
to reimburse him for loss actually sustained and paid by him in sat- 
isfaction of a judgment after trial of the issue.” 


* Decision rendered, Jan. 1, 1903. Official syllabue. 































1903. } Frye vs. Bath Gas & Electric 'o. et al. 657 


Upon a bill in equity brought by the judgment creditor against the gas 
company, the casualty insurance company and others, wherein the 
complainant prays that the insurance company may be com- 
pelled to pay to the complainant the amount of his unsatisfied 
judgment; held: That the contract of the insurance com- 
pany was’ not one of insurance against liability, but of in- 
demnity against loss by reason of liability; that it was not the 
object or intention of the contracting parties that the insurer should 
guaranty the gas company’s liability for negligence to its employees; 
that the undertaking of the insurer was to reimburse or make 
whole the assured against loss sustained by it on account of its lia- 
bility to its employees for negligence; and that, independently of 
the condition in the contract of insurance above quoted, the court 
would be compelled to construe this contract as one of indemnity 
only. 

Also, that there can be no doubt about the meaning of the language of 

the condition above quoted, and no question about the right of the 

contracting parties to insert such a provision in their contract for 
the purpose of making clear the nature and limit of the liability of 
the parties, or either of them; that, by this unequivocal language 
in the condition above quoted, the undertaking of the insurer was 
expressly limited to liability in an action brought by the insured 
“to reimburse him for loss actually sustained and paid by him.” 


See Frye vs. Bath Gas, etc., Co., 94 Me., 17. 



















Report from Supreme Judicial Court, Sagadahoe County. 
Rill by Michael J. Frye, administrator, against the Bath Gas 
& Electric Company and others. Case reported, and bill dis- 
missed. 

Bill against the Bath Gas & Electrie Company, its assignees 
under a common-law assignment, the trustee of a mortgage 
given by the gas company to secure its bonds, and the Fidelity 
& Casualty Company, alleging that the latter-named company 
refuses to pay the amount of the judgment recovered by the 
plaintiff (see Frye vs. Bath Gas, etic., Co., 94 Me., 17), and that 
the gas company, its transferee, and its assignees, neglect to 
enforce the coutract with the casnalty company, or to pay the 
amount of the aforesaid judgment; and praying that the 
casualty company be compelled to pay the same. 











F. E. Sournarp and §S. L. Foae, for Plaintiff. 
C. W. Larrasge and G. E. Huaues, for Defendants. 





Argued before Wiswell, C. J., and Whitehouse, Strout, Sav- 
age, Powers, and Peabody, JJ. 


WisweE 1, C. J. 
At the December term, 1898, of this court for Sagadahou 
County, the plaintiff’s intestate entered an action against the 
Bath Gas & Electric Company to recover damages fur per- 


sonal injuries sustained by him on March 10, 1898, while in the 
VoL. XXXII.- 42. 
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employ of that company, and by reason of its alleged negli- 
gence. After a trial before a jury, in which a verdict was ren 
dered for the plaintiff, the case was taken to the law court 
upon the defendant’s motion for a new trial, and, finally, at 
the April term, 1900, jadgment was rendered against the gas 
and electric company in favor of the complainant, as admin- 
istrator of the plaintiff, in that action, the latter having pre- 
viously died, for the sum of $4,416.65 and costs. 

At the time of the accident wherein the plaintiff's intestate 
received the injuries complained of in the suit above referred 
to, the defendant in that suit had a contract of indemnity 
with the Fidelity & Casualty Company, one of the present re- 
spondents, wherein the latter, for a valuable consideration, 
had agreed to indemnify the Bath Gas & Electric Company, 
for the term of twelve months from December 1, 1897, 

Against loss from common-law or statutory liability for dam- 
ages on account of bodily injuries, fatal or nonfatal, acci- 
dentally suffered by any employee or employees of the as- 
sured while on duty at the places and in the occupations 
mentioned in the schedule hereinafter given, caused by the 
negligence of the assured, and resulting from the work de 
scribed in the said schedule, subject to the following special 
and general agreements, which are to be construed as co- 
ordinate as conditions. 

One of these conditions was as follows :— 


No action shall lie against the company (the insurer) as 
respects any loss under this policy unless it shall be brought 
by the assured himself to reimburse him for loss actually 
sustained and paid by him in satisfaction of a judgment 
after trial of the issue. 

The defense of the original suit was partially assumed by 
the casualty company, and was conducted by its counsel in 
conjunction with that of the gas company, under a clause in 
the contract of insurance which gave the insurer the right to 
defend such suits. 

In August, 1898, the Bath Gas & Electric Company, being 
insolvent, made a common-law assignment, for the benefit of 
such of its creditors as became parties to the assignment 
within the time limited therein, of .all its property of every 
description. The assignees subsequently sold and conveyed all 
of such property to George F. West, one of the respondents; 
and on September 6, 1898, this contract of insurance with the 
casualty company was transferred by the assignees to West, 
with the consent of the insurer. 
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Execution was duly issued upon the judgment recovered by 
the complainant, and was placed in an officer’s hands for en- 
forcement, but he was unable to find any property of the judg- 
ment debtor, and the jndgment has remained wholly unsatis- 
fied. The judgment, as against the gas company, is entirely 
worthless. 

The complainant has commenced this bill in equity against 
the defendant in the original suit, its assignees under the 
common-law assignment, the transferee of the property, the 
trustee of a mortgage given by the gas company to secure its 
bonds, and the Fidelity & Casualty Company, alleging, in ad- 
dition to some of the facts above stated, that the Fidelity & 
Casualty Company refuses to pay the judgment above re- 
ferred to, that the gas company, its assignees, and the trans- 
feree of its property, neglect to enforce the contract of the 
casualty company, or to pay the amount of the judgment, and 
praying that the casualty company be compelled to pay to the 
complainant the amount of such judgment. 

We are unable to perceive any ground upon which the bill 
can be sustained and the relief prayed for granted. The con- 
tract of the insurer was with the gas company to indemnify 
that company “against loss” from liability for damages on 
account of bodily injuries accidentally suffered by an 
employee and caused by the negligence of the assured. 
The use of the word “indemnify” shows the object and 
nature of the contract. It was to reimburse, or make 
whole, the assured against loss on account of such liability. 
There can be no reimbursement when ‘there has been no loss. 
The contract of insurance contains nothing to show that it 
was the object or intention of the contracting parties that the 
insurer should guaranty the gas company’s liability for neg- 
ligence to its employees. It was not a contract of insurance 
against liability, but of indemnity against loss by reason of 
liability. 

This distinction was clearly recognized in the case of Anoka 
Lumber Co. vs. Fidelity & Casualty Co. 63 Minn., 286. There 
is no stipulation in this contract that the insurer shall pay to 
the employer “ all sums for which it shall become liable to its 
employees,” as in Hoven vs. Employers’ Liability Assur. Corp., 
93 Wis.. 201. Nor did the insurer contract to pay “all dam- 
ages with which the insured might be legally charged, or re- 
quired to pay, or for which it might become liable,” as in 
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American Employers’ Liability Insurance Co. vs. Fordyce (62 
Ark., 562), in which this distinction is noticed in this lan- 
guage: “ The difference between a contract of indemnity and 
one to pay legal liabilities is that, upon the former, an action 
cannot be brought and a recovery had until the liability is dis- 
charged. whereas, upon the latter, the cause of action is com- 
plete when the liability attaches.” 

In this case, as we have seen, the contract was one of in- 
demnity only. It was not obtained by the gas company for 
the benefit of its employees, but for its own benefit exclu- 
sively, to reimburse it for any sum that the company might 
be obliged to pay, and had paid on account of injuries sustained 
by an employee through its negligence. Independently of the 
condition in the contract of insurance above quoted, we 
should be compelled to construe this contract as one of indem- 
nity only. 

But this provision puts an end to all questions or doubt, if 
any there could be. The parties have expressly provided, in 
the contract which they chose to make, that 


No action shall lie against the company as respects any loss 
under this policy unless it shall be brought by the assured 
himself to reimburse him for loss actually sustained and 
paid by him in satisfaction of a judgment after trial of the 
issue. 


By reason of the unequivocal language of this provision, 
the undertaking of the insurer was expressly limited to lia- 
bility in an action brought by the insured “'to reimburse him 
for loss actually sustained and paid by him.” There can be no 
doubt about the meaning of this language, and no question 
about the right of the contracting parties to insert such a pro- 
vision in their contract for the purpose of making clear the 
nature and limit of the liability of the parties or of either of 
them. 

Precisely similar language in a contract of this nature was 
construed by the court in Moses vs. Travelers’ Insurance Com- 
pany (N. J. Err. & App., 49 Atl., 720), wherein it was held 
“that not the amount of the employee’s judgment, but the 
amount paid by the employer thereon, was the sum for which 
the insurer was responsible.” In this case the court decided 
that the transfer of the employer’s property to a trustee in 
bankruptcy, by operation of the United States bankrupt act, 
was payment within the requirement of this clause, and per- 
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fected the liability of the insurer for so much as the employee 
was entitled to receive out of the bankrupt’s estate, that this 
liability of the insurer passed to the trustee in bankruptcy, 
and that the amount for which the insurer was liable would 
be determined by ascertaining what percentage all the assets 
of the bankrupt, outside of the insurance policy, would pay on 
all the debts proved against the estate, outside of the em- 

ployee’s judgment. 

But this doctrine is not applicable to the case under consid- 
eration, for various reasons. 'The common-law assignment of 
the gas company was for the benefit of such of its creditors as 
became parties thereto within the time limited, long since 
elapsed, and neither the complainant, nor his intestate during 
his lifetime, became a party to this assignment. Again, it 
does not appear that any dividend has ever or will ever be 
paid; upon the contrary, it is said, in argument, that there 
were no assets to be divided. 

For these reasons the bill cannot be sustained against any 
of the respondents. A decree will be made below dismissing 
the bill, at which time such order will be made in regard to 
costs as seems proper to the justice who makes the decree. 

So ordered. 





Insurance Law Journal. 


SUPREME COURT OF VERMONT. 


BROCK 
vs. 


BROTHERHOOD ACC. CO.* 


Where “cattle tenders” are included in the hazardous occupations of 
an accident policy, the words do not include a tender of horses. 


Members of mutual companies charged with knowledge of the by-laws 
are not charged with a knowledge of the meaning of ambiguous 
terms in the policy so as to except them from the rule that such 
clauses are to be strictly construed against the company. 


Exceptions from Washington County Court. Special as- 
sumpsit by James W. Brock, as administrator of Fred W. 
Frink, deceased, against the Brotherhood Accident Company. 
From a judgment for the plaintiff, the defendant brings excep- 
tions. Affirmed. Defendant’s motion for reargument over- 
ruled. 


Druineuam, Huse & Howxanp and H. W. Kemp, fur Plaintiff. 
Gro. W. Wine and Joun H. Senter, for Defendant. 


Argued before Rowell, C. J., and Tyler, Munson, Watson, 
Stafford. and Haselton, JJ. 


Monsoy, J. 
The plaintiff’s intestate was insured as a barber proprietor, 
not working. The policy provided that, if the holder should 
be fatally injured 
While temporarily or otherwise engaged in or exposed to a 
hazard pertaining to an occupation or employment classed 
by the company as more hazardous 
Than that written upon the policy, the company’s liability 
should be only that 


Provided for the class in which such more hazardous occu- 
pation or exposure is rated in the manual of the company. 


The occupation of “ cattle shipper and tender in transit ” is 
rated in the manual as more hazardous than that for which 
the deceased was insured. The deceased was killed while 
traveling in a box car in charge of a horse in transit. If this 
“SDecision rendered, March6,190825#252525 °+« +* 
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employment is not classed in the manual as more hazardous 
than the insured’s usual occupation, this alone will deprive 
the company of the benefit of the clause relied upon, and it 
will not be necessary to consider the question presented by the 
further facts contained in the agreed statement. So the ques- 
tion for determination is whether the term “ cattle,” as used 
in defendant’s policy, should be construed to include horses. 
Lexicographers give the word two meanings—one, restricted 
to domestic bovine animals; the other, covering any live stock 
kept for use or profit. The first is ordinarily given as its com- 
mon meaning; the second, as a special signification, less fre- 
quent now than formerly. The meaning of the word has come 
in question in a few reported cases. In Brown vs. Bailey (4 
Ala., 413) it was held that a declaration for an injury to cattle 
was not supported by evidence of an injury to mules, as ihe 
term did not, in common parlance, include mules. In Decatur 
Bank vs. St. Louis Bank (21 Wall., 294) the question arose 
upon the plaintiff's guaranty of a dealer’s drafts against ship- 
ments of cattle, and it was ‘held that hogs were included in 
the term “cattle.” The court referred to several English 
cases where the word was given its broader signification, as 
showing that this meaning was permissible, and considered 
that this should be taken as the meaning of the parties, in 
view of the purpose of the contract and the course of dealing 
apparent from the evidence. In cases involving the construc- 
tion of statutes relating to fences, it seems generally to have 
been held that the word applies to all domestic quadrupeds: 
5 A. & E. Ency. Law (2d Ed.), 771. But in Enders vs. McDon- 
ald (5 Ind. App., 297), where a statute of this character was 
considered, the court reached a contrary conclusion; saying 
that the word, in its ordinary sense, as used in this country, 
meant only beast of the bovine genus. It is certain that in 
this country the word “cattle” is not ordinarily used as in- 
cluding horses, and it should not be construed to include them 
as used ‘here, unless the court can properly infer from the pur- 
pose of the provision that the parties so intended. It may be 
that the protection sought by the company would require an 
application of the provision to horses as well as cattle, but 
this alone will not justify an inference of mutual understand- 
ing. In the construction of insurance policies, it is considered 
that, inasmuch as the company prepares the contract and se- 
lects the language used, provisions restrictive of the general 
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obligatory clause should be construed strictly against the 
company: Billings vs. Metropolitan Insurance Co., 70 Vt., 
477, 485. We think that, in determining the language of a 
provision like this, the company should select words that will 
accomplish its purpose without their being given any unusual 
meaning. Judgment affirmed. 


On Rehearing. 

The defendant seeks a rehearing on the ground that the rule 
of construction applied in arriving at the decision is not ap- 
plicable to mutual companies. It is held in the cases to which 
we are referred that the members of a mutual company are 
charged with knowledge of its rules and regulations. This is 
undoubtedly an established doctrine, but it comes short of sus- 
taining the defendant’s contention. One may be charged with 
knowledge of a by-law, and yet be entitled to a favorable rule 
regarding the construction of its ambiguous terms. The rea- 
son given for this rule is as applicable to the contracts of 
companies like the defendant as to those of other companies. 
It will be seen from the list of cases cited in 3 Berryman’s In- 
surance Digest, § 3012, that the rule has been applied to com- 
panies of every class, and we have nowhere found any sugges- 
tion that its application in the case of mutual companies is 
inconsistent with the doctrine above stated. We think a fur- 
ther hearing is unnecessary. Motion overruled. 





Maryland Casualty Co. vs. Hudgins. 


LOWER COURT DECISIONS. 


ACCIDENTAL DEATH FROM EATING OYSTERS. 


Court of Civil Appeals of Texas. 


MARYLAND CASUALTY CO. 
v8. 


HUDGINS.* 


The provision in an accident policy requiring immediate notice is in- 
valid where a statute prescribes that any stipulation in a contract 
requiring notice of claim for damages shall be void which requires 
less than ninety days. Notice of accident is notice of claim for 
damages. 


Death from eating unsound oysters in ignorance of their character is 
death from external accident. 


Where the company simply pleaded death from poisoning it cannot con- 
tend that death was due to other causes. 


A policy exemption from liability for death from anything taken, did 
not apply to something taken, as in this case, as an ordinary article 
of food. 


Action by Sallie N. Hudgins against the Maryland Casualty 
Company. Judgment for plaintiff, and defendant appeals. 
Aftirmed. 


Wesser & Wesser, Dan. T. Leary, and Baker, Botts, Baxer & Lov- 
Ett, for Appellant. 
SuepparD, Jones & SHepparD, for Appellee. 


. Rarney, C. J. 

Suit on accident insurance policy issued by appellant to 
Wm. T. Hudgins, husband of appellee. Hudgins died Novem- 
ber 1, 1900. The policy contained the following clause; viz.: 


Immediate written notice must be given the company at 
Baltimore or its duly authorized agent of any accident and 
injury for which a claim is to be made, with full particulars 
thereof, full name and address of the assured. Affirmative 
proof of death, or loss of limb, or of sight, or of duration of 
disability must also be furnished to the company within 
two months from time of death, or of loss of limb or sight 
or of the termination of the disability. Legal proceedings 


* Decision rendered, Feb. 21, 1903. 
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for recovery hereunder may not be brought till after three 
months from date of filing proofs at the company’s home 
office, nor brought at all unless begun within six months 
from the time of death, loss of limb or sight, or the termina- 
tion of disability. Claims not brought in accordance with 
the provisions of this clause will be forfeited to the com- 
pany. 

Relating to said clause, plaintiff’s petition alleged: “ Plain- 
tiff shows to the court that she did not give defendant notice 
of said accident and injuries and proof of death of her said 
husband as required by said policy because said stipulations 
in said policy are contrary to law, and void. Again, when 
plaintiff applied to defendant in April, 1901, and in June, 1901 
—which was prior to bringing this suit—for blank forms of 
said notices and proofs of death of her said husband for the 
purpose of filling them out, defendant refused to furnish the 
plaintift with said blank forms, stating as a reason for said 
refusal that liability to plaintiff on said policy was denied by 
defendant; that defendant refused to recognize any claims 
against it on said policy, contending that said Wm. H. Hudg- 
ins died from natural causes, and not from an accident; and 
that thereby defendant waived all notices and proofs of death 
required by the terms and conditions of said policy.” Defend- 
ant excepted to this allegation on the ground that the policy 
contained the clause set out above, and that“ said notice is a 
condition precedent, and that plaintiff cannot recover unless 
she shows that such notice was given; that no such proof was 
ever given the defendant, as shown by plaintiff’s allegations 
in said petition; and no affirmative proof of death was ever 
made as said policy required, as shown by plaintiff’s petition.” 

This exception was overruled, which is here assigned as 
error. 

The contention of appellant is that notice as provided in the 
policy was a prerequisite to a recovery, and that, where such 
notice and proof of loss are not given, a denial of liability af- 
ter the prescribed time is not a waiver of such requirement. 
Whatever merit there might be in this contention if the clause 
of the policy under consideration was valid, we deem it un- 
necessary to determine. Said clause contravenes the provi- 
sions of our statute (article 3379, Rev. St.), which reads :— 

No stipulation in any contract requiring notice to be given 


of any claim for damages as a condition precedent to the 
right to sue thereon shall ever be valid unless such stipula- 
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tion is reasonable and any stipulation fixing the time within 

which such notice shall be given at a less period than ninety 

days shall be void. 

The statute prescribing that such stipulation fixing the 
time within which such notice shall be given at a less period 
than ninety days shal! be void, and the clause in the policy 
fixing a less period, it must be held that said clause is of no 
force and effect as to the time fixed therein, and the policy 
must be construed as though no time was specified. Constru- 
ing the policy thus, the allegation of waiver by denial of lia- 
bility was sufficient. 

It is insisted that the statute fixes ninety days as a reason- 
able time, and, if the policy fixes a shorter period; it renders 
that stipulation void, and substitutes therefor the said period 
of ninety days as to the time of notice. We cannot concur in 
this contention. The statute clearly expresses the intention 
of the lawmakers. It leaves it to parties to fix a time for the 
giving of notice, provided it is not less than ninety days. and 
where a less period is fixed it declares it void; and there is no 
intimation that ninety days shall be substituted for the less 
period named in the contract. 

It is further urged that this is not such a claim for damages 
as is contemplated by the statute, and therefore it does not 
apply. ‘“ Damages are based on the idea of a loss to be com- 
pensated, a damage to be made good.” In general, damages 
is “that which is given or adjudged to repair a loss.” Mrs. 
Hudgins sustained loss by the death of her husband. The 
effect of defendant’s contract is to respond in damages in cer- 
tain contingencies, one of which has transpired. This, we 
think, brings her claim within the purview of the statute. 

The other issue raised by the assignments is that defendant 
is not liable under the terms of the policy, the evidence fail- 
ing to show that death resulted from an accidental cause. 
The policy provided for indemnity in case of death sustained 
through “ external, violent, and accidental means ” independ- 
ent of all other causes. It contained a clause which reads as 
follows :— 

This insurance does not cover disappearances, nor war 
risks, nor voluntary exposure to danger, unless incurred in 
an attempt to save human life, nor injuries received while 
attempting to board or alight from a moving conveyance 


propelled by steam, electricity, or cable (except that in case 
of injuries received while boarding or alighting from such 
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conveyances while running at a rate of speed not greater 
than eight miles an hour, the assured shall be covered by 
clause 1 hereof), nor injuries, fatal or otherwise, resulting 
from poison or anything accidentally or otherwise taken. 
administered, absorbed or inhaled (anesthetics adminis- 
tered by a regular physician excepted), nor injuries, fatal or 
otherwise, received while or in consequence of having been 
under the influence of or affected by or resulting directly or 
indirectly from intoxicants, narcotics, vertigo, sleepwalking, 
fits, hernia, or any disease or bodily infirmity. But it is un- 
derstood this policy covers the assured according to the 
terms hereof in the event of his injury from freezing, sun- 
stroke, drowning, or choking in swallowing. 

The evidence shows that on Sunday, October 28, 1900, the 
insured, his wife, and son were together at dinner at the Ran- 
dolf Hotel, in Texarkana, Tex. The insured ordered raw 
oysters for himself and son. When he had eaten two and the 
son one, he said to his wife: ‘“ Don’t let that child eat any 
more of those oysters. They are not sound. They are tough.” 
He was taken sick that evening, complained of pains in his 
stomach, grew worse, and died the following Thursday, No- 
vember 1, 1900. The unsound oysters produced the death of 
the insured by passing out of the large part of the stomach, 
lodging in the lower part of the stomach or upper intestine, 
inflaming the intestine track and mucous membrane, causing 
the same to enlarge, locking the bowels, obstructing and pre- 
venting passage, and thereby producing death. - Said oysters 
contained no poison whatever of any description. The insured 
did not discover that the oysters were unsound until he had 
eaten the two, and then ate no more. 

It is contended that the policy exempted the company from 
liability for “injuries, fatal or otherwise, resulting from poi- 
son or anything accidentally or otherwise taken, administered, 
absorbed, or inhaled,” and the act of the insured in eating the 
oysters falls within the terms of said provision; that he ate 
them voluntarily, consciously, and intentionally; therefore 
they were not “ accidentally ” taken. Construction of clauses 
in policies similar to the one here under consideration have 
been the subject of much dissention by the courts, and the 
opinions show a want of harmony in the views entertained. 
Some of the courts support the contention of appellant, while 
others of equal weight support the contention of appellee, in 
effect, that eating of the oysters not knowing they were un- 
sound, he did not voluntarily eat unsound oysters, and death 
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produced thereby was accidental. The evidence clearly shows 
that the insured did not intend to eat unsound oysters. If 
such eating falls within the meaning of the word “ accident,” 
as that word is ordinarily defined and understood, then the 
proper judgment has been rendered in this case. “ Death as 
the result of accident imports an external and violent agency 
as the cause:”’ Healey vs. Association (IIl.), 25 N. E., 52; Mil- 
ler vs. Fidelity & Casualty Co. (C. C.), 97 Fed., 836; Associa- 
tion vs. Alexander (Ga.), 30 S. E., 939; Association vs. Smith, 
29 C. C. A., 223; Am. & Eng. Envy. Law, vol. 1, 294-5. 

In Cy. Law & Proc., vol. 1, 249), in treating of accidents, it is 
said: “ Where, however, the effect is not the natural and 
probable consequence of the means which produce it—an ef- 
feet which does not ordinarily follow and cannot be reason- 
ably anticipated from the use of the means, or an effect which 
the actor did not intend to produce, and which he cannot be 
charged with a design of producing—it is produced by acci- 
dental means.” In Association vs. Barry (131 U. 8., 100) it is. 
said: “If in the act which precedes the injury something un- 
foreseen, unexpected, unusual occurs, which produces the in- 
jury, then the injury resulted through accidental means.” In 
Supreme Council Chosen Friends vs. Garrigus (Ind. Sup., 3 N. 
E., 822) it is said: “The word ‘ accident, as used in those 
laws and in the relief fund certificates held by members, 
should be given its ordinary and usual signification, as being 
an event that takes place without one’s foresight or expecta- 
tion.” In Carnes vs. Association (lowa, 76 N. W., 683), where 
death resulted from taking a dose of morphine, the court held 
that, if he took more than he intended, the death was acci- 
dental, but that, if he took the exact amount intended, and 
misjudged the effect, the death was not accidental. 

It is true the insured knowingly ate the oysters, but he did 
not know that he was eating unsound oysters. The effect was: 
not the natural and probable consequence of eating sound 
oysters, and the effect produced by the eating of the unsound 
oysters could not have been reasonably anticipated or fore- 
seen by him. It was unexpected, unforeseen and unusual, and 
therefore it cannot be said that he voluntarily ate the un- 
sound oysters. This being true, his death was caused by “ ac- 
cidental means,” as that term is used in the policy. 

But it is insisted that, as the oysters were “taken,” the 
company is exempted from liability under the terms of the 
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policy. The defendant, in pleading its exemption from lia- 
bility by reason of the claim under consideration, alleged that, 
if the oysters eaten caused the death, it was because they con- 
tained ptomaine poison, and therefore defendant was not lia- 
ble. The court instructed the jury that, if the oysters con- 
tained ptomaine poison, to find for defendant. The jury found 
against this theory, and the evidence supports this finding. 
To avail itself of the exemption defendant was bound to plead 
it and the facts applicable thereto, and, having done this, its 
defense will be confined to the matter pleaded, and it will not 
be heard on the contention that death resulted from some- 
thing else other than poison taken. 

If it should be conceded, ‘however, that our position on this 
proposition is not sound—which we do not—we are still of 
the opinion that the word “anything” as used in the lan- 
guage “ poison or anything accidentally or otherwise taken, 
administered, absorbed, or inhaled,” does not refer to eating 
of food ordinarily harmless, not knowing it to be unsound and 
dangerous in that condition. It must be interpreted as hav- 
ing reference to those agencies which are not strictly de- 
nominated poison, but which have some elements of poison, 
and which may produce death if improperly taken. In Kasten 
vs. Interstate Casualty Co. (Wis., 74 N. W., 534), where a simi- 
lar clause was under consideration, the court say: ‘“ While 
the word ‘ poison,’ as used in the policy, may be construed to 
mean liquids commonly known as poisons, it is followed by the 
words ‘or anything,’ which clearly indicates that the intent 
was to include under the entire term everything of a poison- 
ous nature.” The evidence in this case showing that the death 
of the insured was not caused by the taking of poison or any- 
thing of a poisonous nature, but resulting from other acci- 
dental cause, the company is not exempt from liability: Paul 
vs. Insurance Co. (N. Y.), 20 N. E., 347; Menneily vs. Assur- 
ance Corporation, 148 N. Y., 597; Association vs. Thomas 
(Ky.), 17 8. W., 275; Association vs. Alexander (Ga.), 30 S. E., 
939; Association vs. Smith, 29 C. C. A., 223; Fidelity & Casu- 
alty Co. vs. Waterman, 161 IIl., 632; Penfold vs. Insurance 
Co., 85 N. Y.. 322, 39 Am. Rep., 660; Ins. Co. vs. Dunlop. 160 
Ill., 642; Pickett vs. Ins. Co., 144 Pa., 79. 

The judgment is affirmed. 





Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


Acciwent.—Tortat DisaBruity. 


In the case of Mutual Benefit Association vs. Nancarrow, 
decided by the Court of Appeals of Colorado, January 12, 
1903, it was held that the insured under an accident policy 
was totally disabled when totally unable to attend to any 
business, and under a physician’s care, though able at times 
to leave the house and visit the office of his physician in a car, 
and that he was confined to the house within the meaning of 
the policy when generally confined there on account of sick- 
ness, though occasionally able to go out. 


BENEVOLENT Socrety.—Ricuts oF BENEFICIARY. 


In the case of Grand Lodge A. O. W. vs. Frank et al., de- 
cided by the Supreme Court of Michigan, May 12, 1903, it was 
held that a beneficiary ‘had a right to contest the validity of 
the surrender of a certificate where such surrender was made 
by the member of a benevolent society while insane and men- 
tally incompetent, and a new one taken out naming a different 
beneficiary. Where such an attempt fails by reason of incom- 
petency, the original designation remains in force. 


InsuRANCE BY CrEDITOR.—RiGuts or Desror. 


In the case of Maynard vs. Life Ins. Co. of Virginia et al., 
decided by the Supreme Court of North Carolina, May 16. 
1903, it was: held that where a creditor insured the life of a 
debtor and paid the premiums, the administrator of the 
debtor could not contest the validity of the policy or its as- 
signment. Such defenses belonged solely to the company. 
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IntoxicaTine Liquors. 

In the case of Union Life Ins. Co. vs. Jameson, decided by 
the Appellate Court of Indiana, April 21, 1903, it was held 
that where the policy prohibited the use of intoxicants to ex- 
cess or the practice of any pernicious habit tending to shorten 
life, it was not necessary to prove that the excessive use of 
intoxicants was such a habit, and a refusal of medical evi- 
dence on that point was not harmful error. Where no ambi- 
guity in the contract is complained of, nor issue raised on that 
point, it is error to leave its construction to the jury. An 
instruction that if the insured found it necessary on account 
of his health, as he believed, to resort to intoxicants to such 
extent as to be occasionally drunk, it would not be excessive, 
was erroneous as leaving the insured to determine for himself 
what would be excessive. 


Rattroap Association Nor an Insurance Company. 

In the case of State vs. Pittsburg, Cincinnati, Chicago and 
St. Louis Railway Co., decided by the Supreme Court of Ohio, 
March 2, 1903, the following syllabus was furnished by the 
court :-— 

An association, established by a railway company, com- 
posed of some or all of its employees and the company, for 
the purpose of accumulating and maintaining a relief fund 
created by the voluntary contributions from their wages by 
employees who apply for membership in said fund and are 
admitted—the railway company to take charge of, and be 
responsible for, the funds, make up deficiencies in the same, 
supply facilities for conducting the business, and pay the 
operating expenses, supply surgical attendance for injuries 
received in its service, and to pay the members or their des- 
ignated beneficiaries the stated share of the benefit fund so 
raised from wages retained by the company—is not an in- 
surance company or association; and, in agreeing to per- 
form and in performing each and all of said acts, such rail- 
way company is not engaged in the transaction of insurance 
business, 


The said acts of the railway company are within the im- 
plied powers of a railway corporation, and are not ultra 
vires. 

Nor are they contrary to public policy. 





Friedman Co. vs. Atlas Assur. Co. 


SUPREME COURT OF MICHIGAN. 


N. & M. FRIEDMAN CO. 
v8. 
ATLAS ASSUR. CO.* 


Where there was no evidence of fire about the ruins of a building which 
had fallen, for over an hour, and it had been, according to the evi- 
dence, weakened by cutting timbers and remodeling, but six wit- 
nesses testified that a flame shot from the roof before it fell, a find- 
ing that the fall was caused by fire will not be disturbed. 

Held, That as such finding was based on fire as the cause, an alleged 
error in submitting the question whether explosion was the cause 
was harmless, as was the admission of evidence as to the proportion 
of loss due to explosion, assuming that as the cause. 

Under the clause exempting from liability in case of the fall of the build- 
ing, except by fire, the burden is on the company to show that the 
fall preceded the fire. 


Held, That expert evidence as to whether a fire which burned the tim- 
bers would cause the fall was admissible where there was evidence 
indicating the existence of a fire. 


Error to Circuit Court, Kent County. Action by the N. & M. 
Friedman Company against the Atlas Assurance Company. 
Judgment for plaintiff, and defendant brings error. 


Crine, Norris & Drew (Russell C. Ostrander, of Counsel), fi. Ap- 
pellavt. 

Knappen, Kuernnans & Knapren, G. A. Worr, and J. H. Tatem, for 
Appellee, 


CARPENTER, J. 

In the court below, plaintiff recovered a verdict and judg- 
ment against the defendant for loss under an insurance policy. 
This policy was a Michigan standard policy. It bore date 
August 31, 1900, and for the term of one year from September 
10, 1900, insured plaintiff, to an amount not exceeding $2,000 
on its stock of merchandise, situated at Nos. 70 and 72 Mon- 
roe Street, Grand Rapids, Mich. The policy contained these 
clauses :— 

Other concurrent insurance permitted. 

This company shall not be liable, under this policy, for a 
greater proportion of any loss on the described property 
* * * than the amount hereby insured shall bear to the 
whole insurance. 





* Decision rendered, May 12, 1903. 
VoL. XXXII. 43. 
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This company shall not be liable for any loss caused di- 
rectly or indirectly by invasion * * * or (unless fire en- 
sues, and, in that event, for the damage by fire only) by ex- 
plosion of any kind. 

If a building, or any part thereof, fall, except as the result 
of fire, all insurance by this policy on such building or its 
contents shall immediately cease. 

At ten minutes to 2, on the morning of July 18, 1901, about 
half of the building which contained plaintiff’s stock of goods 
fell to the ground. The larger portion of the stock was car- 
ried with it. At 3 o’clock it was discovered that the ruins 
were on fire, and the fire thus discovered consumed practically 
all the stock insured. Plaintiff had other insurance upon the 
property destroyed, which, together with that of the defend- 
ant, amounted to $100,000, so that defendant, under the terms 
of its policy, was liable for one-fiftieth of the loss covered by 
the policy. 

Upon the trial in the court below, plaintiff insisted that the 
fall of the building was caused by fire. Defendant denied this. 
This issue was submitted to the jury. . Plaintiff also insisted 
that the evidence warranted the jury in finding that the build- 
ing fell in consequence of an explosion not directly caused 
by fire, and that, if they did so find. defendant would be 
responsible for its proportion of so much of the destruction 
of goods as was caused by the subsequent fire, which, 
according to plaintiff’s testimony, would be about 95 per 
cent of the total loss. Defendant denied that the evidence 
warranted any such finding. This issue was submitted 
to the jury. The court charged the jury that, it being 
conceded that the stock was destroyed by fire, the burden 
rested upon the defendant to prove that the building fell 
from some other cause than fire. The jury rendered a verdict 
for $1,982.55, which was one-fiftieth of the plaintiff’s total loss. 


Defendant asks a reversal of the judgment on these 
grounds: (1) That there was no evidence from which the jury 
could find that the fall of the building was caused by fire. (2) 
That their finding that it was so caused was so against the 
weight of the evidence that it should be set aside. (3) That 
the evidence did not warrant submitting to the jury the ques- 
tion of whether the fall of the building was caused by an ex- 
plosion. (4) That the court erred in charging that the burden 
of proof rested upon the defendant to show that fire did not 
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cause the building to fall. (5) That the court erred in ad- 
mitting in evidence certain expert testimony. 

We will proceed to discuss each of these questions :— 

1. Did the evidence warrant the jury in finding that the 
fall of the building was caused by fire? 

2. Was their finding that it was so caused against the 
weight of the evidence? 

These questions are so related that they will be considered 
together. 

It may be taken as established by the testimony that imme- 
diately after the building fell, and for more than an hour 
thereafter, there was no appearance of fire in or about the 
ruins. There was no flame or smoke arising from the debris. 
No charred timbers or embers were visible. It appears, too, 
that plaintiff had been remodeling and improving the interior 
of its store, and had cut into and removed some of the parti- 
tion walls in such a way as to afford evidence that it had 
thereby weakened the building. If we looked at these circum- 
stances alone, the inference that fire did not cause the build- 
ing to fall would be very strong. On the other hand, plaintiff 
produced before the jury no less than six witnesses who testi- 
tied that before the building fell they saw a flame of fire— 
some of them spoke of it as a red sheet of flame—shoot up 
from the top of the building. Defendant insists that this tes- 
timony should be disregarded, for several reasons :— 

(a) That it is inconsistent with the testimony of other ob- 
servers. It is true that this testimony is not in accord with 
that of several witnesses for the defendant. It may be said, 
however, that, of the witnesses who gave opposing testimony, 
only three were in a position to have observed this flame, had 
it been visible as plaintiff’s witnesses testify. 

ib) That this testimony is inconsistent with the fact that 
the ruins showed no appearance of fire for more than an hour. 
There is testimony tending to prove that the contents of the 
building were covered, after it fell, by mortar and brick. It is 
the theory of the plaintiff that the fire which occasioned the 
fall of the building was thus retarded and concealed for more 
than an hour after ‘the building fell. This court cannot say 
that that theory was unsound, eespecially as there were 
placed before the jury instances where fire was concealed for 
some hours under conditions somewhat similar. 
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(c) That the fire which these witnesses described did not 
come from the top of the building before it fell, but was the 
flash occasioned by the building itself, during its fall, striking 
the electric light wires. We cannot accept this hypothesis 
without discrediting the testimony of the witnesses. They 
say it did come from the top of the building, and that it did 
precede the fall, and several of them testify that they saw 
these electric light flashes after they saw the blaze shoot from 
the top of the building. 

(d) That the witnesses who gave this testimony should not 
be believed, for various reasons: That several of them could 
not have seen this blaze from their location. This does not so 
clearly appear that we are authorized to accept this argu- 
ment. One of them, who was traveling on the street, attempts 
to locate his position, and says he was “about” at a certain 
point. Granting it to be true that if he had been exactly at 
that point he could not have seen, we have no right, in exam- 
ining his testimony, to believe, when he said “about,” that he 
meant to be exact—particularly when, as a result it leads to 
our discrediting his entire testimony. 

(e) It is said that some of these witnesses should be dis 
credited because some of their testimony is contradictory or 
inconsistent with former statements. If this were true of all 
of plaintiff's witnesses, it would present a strong argument in 
favor of setting aside the verdict because against the weight 
of the testimony. But it is not true of all of them. It is our 
judgment, therefore, that not only was there evidence upon 
this issue to submit to the jury, but that their verdict thereon 
should not be set aside because it was against the weight of 
the evidence. 

3. Did the evidence warrant the court in submitting to the 
jury plaintiff's claim that the building fell in consequence of 
an explosion? In our judgment, we need not discuss this 
question. The verdict of the jury was for one-fiftieth of the 
entire amount, and not for one-fiftieth of a smaller amount, 
as it would have been, had they found that the building fell 
because of an explosion. In other words, the amount of the 
verdict proves that the jury found that the building fell in 
consequence of fire. ; 

4. Did the court err in charging the jury that, plaintiff's 
stock having been destroyed by fire, the burden of proving 
that the fall of the building was not occasioned by fire was 
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thereby transferred to defendant? This precise question was 
adjudicated in Western Assurance Co. vs. Mohlman, 28 C. C. 
A., 157. The policy in that case was exactly like the policy 
before us, except in amount, name of insured, and description 
of property. It appears from the statement of facts that the 
insurance covered a stock of groceries and merchandise 
“while contained in brick buildings Nos. 38-40 North Moore 
Street and 156 Franklin Street. On April 30, 1895, the prop- 
erty insured was destroyed by fire. At or about the time of 
the fire the building fell, and the issue of fact in the case was 
whether the fall preceded the fire, or was itself the result of 
tire. Upon this issue the testimony was conflicting, and the 
verdict of the jury was adverse to the insurance company.” 
The opinion in the case, written by Circuit Judge Lacombe, 
and concurred in by his associates, Circuit Judge Shipman 
and Mr. Justice Peckham, of the Supreme Court of the United 
States, is so applicable to this case, and so instructive in its 
reasoning and discussion of authorities, that we quote at 
length therefrom :— , 
“The trial judge charged the jury that the burden of proof 
rested upon the defendant [the insurance company] to show 
by a preponderance of evidence that ‘the fail preceded the 
fire; that ‘this building did not fall as the result of fire.’ Ex- 
ceptions to the charge, and to refusals to charge the converse 
of this proposition, sufficiently present the question of cor- 
rectness of this ruling. It will not be necessary to repeat the 
text either of the charge or of the requests. The trial judge 
construed the clause referring to a fall of the building as a 
proviso or condition subsequent, defeating any claim of the 
insured. If it be such, no one here disputes the proposition 
that the burden of proving the happening of the subsequent 
condition would rest upon the insurer. The defendant, how- 
ever, contends that the clause is an exception to the general 
liability assumed by the insurance company, and that there- 
fore it was for the insured to show that the loss did not come 
within the terms of the exception. The general rule is well 
expressed by Earl, J., in Slocovich vs. Insurance Company 
(108 N. Y., 56): ‘Where there is an insurance against a loss 
by fire, and it is proved or admitted that the property insured 
has been destroyed by fire, the loss is brought literally and 
exactly within the terms of the policy. If, in such a case, the 
insurance company claims to be exempt from paying the sum 
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insured, because there has been a breach of some condition 
contained in the policy, or the violation of some obligation or 
duty imposed upon the insured by law or the contract, the 
burden rests upon it to establish the facts which it thus relies 
upon as a defense to the claim under the policy.’ 

“The diligence of counsel has presented a long array of au- 
thorities bearing upon this assignment of error. The question 
has been expressly decided in accordance with defendant’s 
contention in Pelican Ins. Co. vs. Troy Co-op. Ass’n (77 Tex.. 
225), and Ins. Co. vs. Boren (83 Tex., 97), and in accordance 
with plaintiff’s contention in Ins. Co. vs. Bamberger (Ky., 11 
S. W., 595), in Blasingame vs. Ins. Co. (75 Cal., 633), and in Ins. 
Co. vs. Crunk, 91 Tenn., 376. In the Texas case the policy con- 
tained the following provisions :— 

(1) This company shall not be liable for any loss or dam- 
age by fire caused by means of hurricane. (2) If the build- 
ing shall fall, except as the result of fire, all insurance 
of this company on it or its contents shall immediately 
cease and determine. 

“The fire occurred during or immediately following a se- 
vere hurricane, which at least partially blew the house down, 
and there was evidence tending strongly to show that the fire 
had its origin in the breaking of a lamp by falling timbers. 
The court held: ‘The provisions of the policy above noticed 
are exceptions to the general liability assumed by appellant, 
and the petition should have averred that the fire did not oc- 
cur from one of the excepted clauses. This was necessary to 
show a cause of action, for the company did not insure against 
loss resulting from a fire caused by a hurricane, nor were its 
policies binding at all for a loss caused by tire occurring after 
the fall of the house, unless the fall was caused by fire.’ In 
the Kentucky case the policy contained this clause:— 

This company shall not be liable under this policy for loss 
and damage if the building herein described, or any part 
thereof, fall, except as the result of fire. 

“The jury were instructed that defendant was not liable for 
any loss or damage, if the building fell, unless the fall was the 
result of fire, and that ‘the burden is upon the defendant to 
show by the evidence that the building, or such part thereof 
as fell, * * * did not fall as the result of the fire; and un- 
less the jury believe from the evidence that the said building. 
or such part thereof as fell, did not fall as the result of the 
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fire, they should find for the plaintiffs.’ These instructions 
were approved by the Appellate Court. In the California case 
the policy provided that the company should not be liable for 

Loss caused by the fall of any building insured by this 

policy, or by fire ensuing therefrom. 

“The complainant alleged that all the property was totally 
destroyed by fire, but it was not alleged that the loss was not 
caused by any of the excepted causes. The complaint was de- 
murred to on the ground that it contained no such allegation, 
and the demurrer was overruled. On appeal the Supreme 
Court sustained the judgment overruling the demurrer, say- 
ing, ‘One seeking to recover on an insurance policy must aver 
the loss, and show that it occurred by reason of a peril insured 
against; but he need not aver the performance of conditions 
subsequent, nor negative prohibited acts, nor deny that the 
loss occurred from the excepted risks.’ In the Tennessee case 
the policy provided that 

If the building, or any part thereof, fall, except as the result 

of fire, all insurance by this policy on such building or its 

contents, shall immediately cease. 

“The defendant demurred on the ground that there was no 
averment in the declaration that the building insured, or any 
part thereof, did not fall except as the result of fire. The de- 
murrer was overruled, and the Supreme Court, affirming such 
decision, says, ‘It is not necessary that it should have averred 
the performance or nonperformance of conditions subsequent, 
nor to have negatived prohibited acts or excepted risks.’ 

“The burden of proof ‘has been held to rest upon the defend- 
ant under other similar clauses of fire policies; i. e., clauses 
restricting in some way the liability of the insurer. So, where 
it was provided that the policy should be void in the event of 
the insured effecting additional insurance (Clark vs. Ins. Co., 
9 Gray, 148; Russell vs. Ins. Co., 84 Iowa, 93); also where it is 
provided that the policy should be void if the property was 
allowed to remain vacant beyond a limited time (Bittinger vs. 
Ins. Co. [C. C.], 24 Fed., 549); where there was a provision 
that the policy was executed by the agent and delivered to the 
insured upon the condition that it should not become effective 
until it was approved by the home office (Young vs. Ins. Co., 
59 Conn., 41); and where it was provided that the company 
should not be liable to make good any loss or damage by fire 
which might happen or take place by reason of any invasion, 
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insurrection, etc: Ins. Co. vs. Reynolds, 32 Grat., 613. A 
clause to the effect that the insurer should not be answerable 
for loss by fire which should happen by any explosion is re- 
ferred to in two cases cited by defendant (Hayward vs. Ins. 
Co., 7 Bosw., 385, 2 Abb. Dec., 349, and St. John vs. Ins. Co., 1 
Duer, 371, 11 N. Y., 516), as ‘an exception to the general lan- 
guage of the previous clause, by which they promise to make 
good such loss or damage as shall be occasioned by fire. But 
the point here raised was not before the court. It was con- 
ceded in both cases that the fire was not the result of an ex- 
plosion, and the word ‘exception’ is used in the opinions evi- 
dently not in its technical sense, as contrasted with ‘condi- 
tions,’ but as a convenient way of expressing the fact that the 
insurer under such a policy would not be liable for all losses 
by fire. This seems clearly indicated by the sentence from 11 
N. Y., 518: ‘Hence a loss occasioned by invasion, insurrection, 
riot, and the like, has usually been found excepted in such 
policies; and, although in this, and perhaps in policies gen- 
erally, the exception in this respect is in terms of losses by 
fire, the clause would be equally definite and intelligible if 
those words were omitted in the clause stating the exception.’ 

“The academic distinction between an exception and a pro- 
viso is thus stated in Bouvier’s Law Dictionary: ‘An excep- 
tion exempts absolutely from the operation of an engagement 
or an enactment; a proviso defeats their operation condi- 
tionally. An exception takes out of an engagement or enact- 
ment something which would otherwise be part of the subject- 
matter of it; a proviso avoids them, by way of defeasance or 
excuse.’ It may not be always easy to apply this distinction 
in practice (witness the conflicting decisions supra), but no 
especial help to the solution of the problem is to be derived 
from cases holding, as do some of those cited on the brief, that 
when the insurance is against ‘perils of the sea’ the burden is 
on the insured to show that such perils caused the loss, or 
that where insurers engage to be responsible for partial loss 
only if it amounts to 5 per cent, or the ship be stranded, the 
insured must show loss to the specified percentage, or that the 
ship was stranded; nor that, under bills of lading providing 
that the carrier should not be liable for loss by fire while in 
transit, plaintiff, if he seeks to recover for a fire resulting from 
the carrier’s negligence, must show that negligence affirma- 
tively; nor that under a policy insuring against injuries 
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effected through external, violent, and accidental means, the 
burden is on the plaintiff to show from all the evidence that 
the death was caused by external, violent, and accidental 
means: Baker ys. Ins. Co., 12 Gray, 603; Paddock vs. Ins. Co., 
104 Mass., 521; Ins. Co. vs. Shaw, 2 Dill., 14; The Neptune, 6 
Blatehf., 193; Whitworth vs. Ry. Co., 87 N. Y., 413; Kaiser vs. 
Latimer, 9 App. Div., 37; Claflin vs. Meyer, 75 N. Y., 260; 
Lamb vs. R. Co., 46 N. Y., 271; Ins. Co. vs. McConkey, 127 U. 
S., 661. 

“A pertinent case cited on the brief of plaintiff in error is 
Sohier vs. Ins. Co., 11 Allen, 336. The policy in that case in- 
sured Sohier, in the language of the opinion, ‘against loss or 
damage by fire to the amount of $2,500 on his brick and slate 
building known as the “ National Theatre,” situate on Portland 
Street, Boston, Mass. This policy not to cover any Joss or 
damage by fire which may originate in the theatre proper.’ 
Some provisos against liability for loss by fire which happens 
by invasion, riot, and the like, are in a later part of the policy. 
The clause in italics is written in the policy, the rest of the 
parts quoted being printed. The opinion proceeds (the italics 
infra being our own): ‘ The first question raised by the bill of 
exceptions is whether the burden of proof was on the plaintiff 
to show a loss by fire which did not originate in the theatre 
proper. This depends upon the construction given to the 
clause, 


This policy not to cover any loss or damage by fire which 
may originate in the theatre proper. 


“<*TIf that clause can be regarded as a proviso—that is, @ 
stipulation added to the principal contract, to avoid the de- 
fendant’s promise by way of defeasance or excuse—then it is 
for the defendants to plead it in defense, and support it by 
evidence; but if, on the other hand, an exception, so that the 
promise is only to perform what remains after the part ex- 
cepted is taken away, then the plaintiff must negative the 
exception, to establish a cause of action. It is not always 
easy to determine to which class—whether of provisos or ex- 
ceptions—a particular stipulation belongs; and this one is 
certainly very near the line. But after careful consideration, 
the court are of the opinion that this was an exception to the 
subject of the contract, and that it put the burden of proof on 
the plaintiff. The qualification of the contract to which the 
parties agreed is not inserted with any technical formality or 
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precision. But it is fownd between the statement of what is 
insured and the promise to pay in case of loss, in close con- 
nection with, and qualification of, the description of the sub- 
ject-matter of the insurance. The provisos are set forth in a 
different part of the instrument. It thus seems to be a direct 
limitation of the risk against which insurance is effected. 
The difference would only be a formal one, if, instead of the 
phraseology actually used, the language of the policy had 
been, “do insure against loss or damage by fire not originating 
in the theatre proper.” It would illustrate the operation of 
the phrase in question, and show its effect as an exception, if 
we suppose it applied to the building insured. If the clause 
in the policy had been, “This policy not to cover any loss or 
damage by fire to the part of the building used as a theatre 
proper,” * * * this would manifestly have been an excep- 
tion from the subject-matter of the insurance. And it is in like 
manner an exception to the risks taken by defendants, when, 
in the same part of the policy in which they insure the risk of 
Jire, and in the same connection, they state, in substance, that 
it is only fire which does not originate in the theatre proper, 
against which they imsure.’ 

“A similar question has been before the courts in actions on 
policies of life insurance, where the contract sued upon con- 
tained a clause that it was to be void if insured died of a dis- 
ease induced or aggravated by intemperance, or was to be null 
and void if he should die in, or in consequence of a duel, or in 
violation of the laws of any nation, State, or province, or 
where the clause read, ‘The self-destruction of the person [in- 
sured], whether voluntary or involuntary, and whether he be 
Sane or insane at the time, is not a risk assumed by the com- 
pany in the contract.’ In each of these cases it was held that 
the clause contained a condition, and that it was for defendant 
to show its breach by a fair preponderance of proof: Van Val- 
kenburg vs. Insurance Co., 70 N. Y., 605; Murray vs. Ins. Co., 
85 N. Y., 286; Goldschmidt vs. Ins. Co., 110 N. Y., 628. And 
a similar rule of construction has been applied in cases of ac- 
cident insurance, where the contract provided that the insur- 
ance should not extend to cover accidental injuries or death 
caused by fighting or voluntary exposure to unnecessary dan- 
ger, nor while the insured was under the influence of intoxi- 
cating drinks. See Jones vs. Association (Iowa, 61 N. W., 485), 
where the court says: ‘Not one of these conditions was to 
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happen prior to the time the contract between the assured 
and the company should become binding. * * * The situa- 
tion, then, is this: That there was a valid contract of insur- 
ance when the policy issued, but it might thereafter, upon the 
happening of some of these conditions, cease to be enforce- 
able. * * * They were each and all matters of defense 
available to the defendant, but, not constituting a part of the 
plaintiff's case, the burden did not rest upon him either to 
plead or prove them in the first instance.’ And in Coburn vs. 
Ins. Co. (145 Mass., 226). where there was a similar ruling, the 
court uses this language: ‘Stipulations added to a principal 
contract, which are intended to avoid the defendant’s promise 
by way of defeasance or excuse, must be pleaded in defense, 
and must be sustained by evidence. They are in the nature of 
provisos. Exceptions which leave the defendant liable to per- 
form that which remains after the part excepted is taken 
away are to be negatived.’ 

“Some remarks of the court in Freeman vs. Ins. Co. (14 
Mass., 572) are most pertinent to the case at bar. The policy 
insured against bodily injuries 

Effected through external, violent, and accidental means, 

within the meaning and intent of this contract, and the con- 

ditions hereunto annexed. 

“After the principal clause followed five provisos and eight 
conditions. The second proviso was, 

Provided, always, that this policy is issued and accepted 
subject to all the conditions herein contained or referred to. 

“The third proviso was 


That this insurance shall not extend to any bodily injury 


* 


when injury may have happened in consequence of 
voluntary exposure to unnecessary danger. 

“The first condition was, ‘ The party insured is required to 
use all due diligence for personal safety,’ ete. The last condi- 
tion provided, ‘ The provisions and conditions aforesaid, and 
a strict compliance therewith during the continuance of this 
policy, are conditions precedent to the making of this con- 
tract.’ The question presented on appeal was whether the 
burden of proof was on the plaintiff to show that the insured 
used ‘all due diligence for personal safety and protection.’ 
The court says: ‘The rule of pleading in declaring upon a 
contract which contains an exception or a proviso or a condi- 
tion is stated in Com. vs. Hart (11 Cush., 130, 134), as follows: 
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“Tf such an instrument contains in it, first, a general clause, 
which has the effect of taking out of the general clause some- 
thing that would otherwise be included in it, a party relying 
upon the general clause in pleading may set out that clause 
only, without noticing the separate and distinct clause which 
operates as an exception; but, if the exception itself be incor 


porated in the general clause, then the party relying upon it 
must, in pleading, state it, together with the exception.” It 
is a general rule of the law of evidence that it is necessary for 
a party to prove the substance of facts which he is required 
affirmatively to aver in his pleading. It is true that the policy 
in the case at bar only insures against bodily injuries effected 
by the means described “ within the intent and meaning of 
this contract, and the conditions hereunto annexed,” but this 
does not change the nature of the conditions. The condition 
we are considering is essentially an executory stipulation in 
the form of a condition that Murray shall use all due diligence 
for his personal safety and protection, and it is the breach of 
this condition by Murray which the defendant sets up as a de- 
fense. We are not aware that it has ever been held that the 
introduction of the words we ‘have quoted, or other similar 
words, into the principal clause of a policy of insurance, incor 
porates into this clause the conditions of the policy, within 
the meaning of the rule of pleading we have stated; and in 
some of the decisions, where it has been ‘held that the defend- 
ant must plead, or that the burden of proof is on him to show, 
that a representation was false, or that a stipulation con- 
tained in a condition had not been complied with, the policy 
contained these or similar words in the principal clause. In 
an action upon a policy which contains many provisos and 
conditions, there is a practical wisdom, which courts have 
recognized, in compelling the insurance company to allege and 
prove the want of compliance with any particular proviso or 
condition on which it relies.’ 

“ Examined in the light of these authorities, the clause pro- 
viding what shall happen in the event of a fall is not difficult 
of construction. It is not in that part of the policy which in- 
sures the risk, nor ‘in close connection with and qualification 
of the description of the subject-matter of the insurance,’ but 
is placed with the other provisos in a different part of the in- 
strument. The mere location of the clause is, of course, not 
controlling, but it has been considered as of some weight in 
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several of the cases cited supra. Nor is it to be construed as if 
it were removed from its position among the provisos, and in- 
corporated with the clause descriptive of the subject- matter, 
by the mere use of the words ‘ except as hereinafter provided.’ 
To give these words such an effect would be to incorporate 
with the descriptive clause all the provisos as to loss caused 
directly or indirectly by riot or invasion, or by neglect of the 
insured, or by explosion or lightning, or where there has been 
other insurance (not notified to company), or where manufac- 
turing is carried on after 10 p. m., or the building stands va- 
cant, etc. The overwhelming weight of authority, as will be 
seen from the citations supra, is opposed to any such con- 
struction. The most important element, however, in deter- 
mining whether a particular clause expresses a condition or an 
exception is the nature of the clause itself. What does this 
particular clause mean? ‘If a building, or any part thereof, 
fall, except as the result of fire, all insurance by this policy 
on such building or its contents shall immediately cease.’ 
Manifestly, it does not merely provide that the insurer will 
not be liable for the particular variety of loss by fire which 
results from a fall. It stipulates for very much more; viz., 
that the contract, which it is expressly provided shall nor- 
mally continue for a year, shall, in the event of a fall, abso- 
lutely cease and determine, so that, if a fall should take place 
which in no way injures the property insured, and it be there- 
after destroyed by fire happening otherwise than by fall or 
from prohibited causes, the insurer is nevertheless not liable, 
because an event has happened which, by agreement of the 
parties, puts an end to the contract altogether. It is difficult 
to see how such a clause can be construed otherwise than as a 
condition subsequent. 

“To the further argument that the words in the descriptive 
clause, ‘ while contained in brick building,’ etc., made it neces- 
sary for the plaintiff to show that no fall ‘had destroyed the 
integrity of the building, a sufficient answer is found in the 
brief of the defendant in error. A clause drawn expressly to 
cover the case of a building falling before a fire has been in- 
serted in the contract, and it is to be assumed that the whole 
intention of the parties on that subject is expressed in such 
clause.” 

We cannot agree with defendant’s counsel that the forego- 
ing decision is inapplicable to the case at bar. It is true, in 
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that case the fire happened at or about the time the building 
fell, and in this case the fire was not visible until one hour and 
ten minutes after its fall. Nevertheless, the fact that the prop- 
erty insured was destroyed by fire brought the loss within the 
terms of the policy, and, under the principle of that decision, 
placed upon the defendant the burden of proving a breach of 
a condition in the policy, relieving it from liability. Nor can 
we agree with them that the decision is contrary to the weight 
of authority. Defendant’s counsel has brought to our atten- 
tion no case which, in our judgment, has a material bearing 
on the question under discussion which is not considered and 
discussed in the Mohlman Case. While they have been able 
to point out inaccuracies in the analysis of some of the cases 
in that opinion, they have shown no such inaccuracy as sen- 
sibly impairs its authority. We believe that its reasoning 
and its analysis of authorities, which we heartily approve, 
answers every objection raised by defendant’s counsel to the 
question now under consideration. 

5. The expert evidence complained of was of three classes: 

(a) On the assumption that the loss was occasioned by an 
explosion, Morris Friedman, a witness for the plaintiff, was 
permitted to give an estimate of the proportion of the loss 
caused by fire, and the proportion caused by the fall of the 
building. This testimony would have been serviceable to the 
jury in the event of their finding that explosion, and not fire, 
caused the building to fall, and in that event only. Since the 
jury found, as we have before indicated, that fire did cause 
the fall of the building, this testimony could not have been 
used or considered by the jury, and therefore, its admission, 
if erroneous, which we do not undertake to determine, was 
not harmful. 

(b) An experienced contractor and builder, introduced as a 
witness by the plaintiff, was permitted, in answer to a hypo- 
thetical question detailing the method adopted to remodel 
and improve the interior of the said building, to state that he 
thought the construction was perfectly safe. Defendant’s 
counsel objected and excepted because the question “ does 
not state any facts sufficient to enable the witness to give an 
intelligent opinion; that it is not a subject for expert testi- 
mony; and on the ground that it is the very question which 
the jury is 'to pass upon in this case.” It is now claimed that 
there were omitted from this question certain facts which 
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should have been stated, and that it assumed some facts not 
proved. We think the court properly overruled the objections 
made, and it is useless to cite authorities in support of the 
proposition that no other objection can be made on the hear- 
ing in this court. 

(c) Plaintiff was permitted to put before the jury the opin- 
ion of contractors and builders that a fire which burned off 
the ceiling joists or floor joists would occasion the fall of the 
building in the manner in which it fell, against the defend- 
ant’s objection that “it is not a proper subject for expert tes- 
timony, and the witness is not qualified to give his opinion. 
It is immaterial and incompetent. It is the very question for 
the jury to determine. The question assumes facts which are 
not in evidence—not shown by the evidence.” We do not 
think that the objection that the question assumed facts not 
in evidence is valid. If the jury believed plaintiff’s testimony 
that almost immediately before the building fell a flame or 
blaze shot up from this part of the building, and that the 
method for remodeling the store was safe, they would be war- 
ranted in inferring that this fire had burned some part of the 
building which occasioned its fall. Whether that part were 
the joists referred to in these questions would depend upon 
many probabilities, the most important of which would be 
the tendency of their destruction to occasion said fall. This 
tendency was a proper subject for the testimony of experts 
familiar with the construction of the building, as these wit- 
nesses were. In our judgment, therefore, this testimony was 
proper and helpful to the jury, and there was no error in its 
admission. 

As we find no reversible error in the record, the judgment of 
the court below will be affirmed. The other justices concurred. 
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The policy provided that it should not be liable for loss caused directly 
or indirectly by explosion of any kind, unless fire ensued, and in 
that event, for damage by fire only. The insured building fell and 
became a total loss through an explosion in an adjacent building. 
caused by a fire therein. After the fall the debris was consumed by 
the fire from the adjacent building. The policy provided that in 
case of such fall except as the result of fire, the insurance should 
immediately cease. No claim was made for the direct burning, but 
only for the damages by explosion, on the ground that the fall was 
due to fire. 


-Held, That explosion and not fire was the cause of the fall, and there 
could be no recovery. 


Micuaet H. Carpozo, of Counsel, for Appellant. 
Carpozo & Naruan, Attorneys. 
Wim H. Sage, Attorney and of Counsel, for Respondents. 


Parker, C. J. 

The Tarrant Building on the northwest corner of Warren 
and Greenwich Streets, New York, began to burn at 12:15 p. 
m., October 19, 1900. It was occupied by dealers in drugs and 
chemicals. Within thirty minutes after the fire started a ter 
rific explosion took place in that building, caused by the igni 
tion of such chemicals and drugs, which wrecked it and other 
buildings, including the buildings between the Tarrant Build 
ing and that of plaintiffs. The latter, known as 275 Washing 
ton Street, was separated from the Tarrant Building by an 
alleyway eight feet wide, and two buildings, the total distance 
between the Tarrant Building and that of plaintiffs being fifty 
six feet, eleven inches. As the effect of the concussion, plain 
tiffs’ building fell and, in the language of the stipulation, “ be- 
came a total loss,” and thereafter nothing remained of said 
building but the ruins thereof. Prior to such destruction of 
plaintiffs’ building there was no fire there, and no damage 
thereto had been caused by the fire. The value at the time of 
its destruction, as fixed by the agreed statement of facts in 


* Decision rendered, June 9, 1903. 
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this case, was $4,750, and for that sum plaintiffs have secured 
judgment against defendant under a fire insurance policy. The 
question is whether the judgment can stand. 

It is true that after the building had fallen and had become, 
in the language of the stipulation, “a total loss” the debris 
was consumed by the fire which originated in the Tarrant 
Building. But plaintiffs do not claim to recover for such burn- 
ing. If they did it would be necessary for this court to con 
sider the effect upon the situation of the provision of the 
policy that 

If a building or any part thereof fall except as the result 
of fire all insurance by this policy on such building or its 
contents shall immediately cease. 

The bearing of this clause of the policy is apparent when 
we recall that according to stipulation plaintiffs’ building had 
not been damaged by fire nor was it on fire prior to its falling. 
The question would of course be presented whether the policy 
did not cease upon the collapse of the building. And again, 
within the language of the stipulation, the fire which after- 
ward reached the building, caused no damage, for the stipula- 
tion is that the explosion “caused said building to fall and 
become a total loss,” a phrase which has a well-understood 
meaning in matters relating to fire insurance. 

This judgment necessarily rests upon the view that under 
the policy issued by defendant there may be a recovery for de- 
struction by explosion occurring in another property provided 
the explosion would not have happened but for the existence 
of fire in such other property. 

Now having presented the situation we turn to the policy of 
insurance by which the rights of the respective parties are to 
be determined. 

It is a standard policy, the provisions of which have been 
formulated pursuant to legislative authority, with the inten- 
tion of creating a plain and unambuguous contract, which 
should be just to both insured and insurer. The special provi- 
sions applicable to this situation are (1) the insurance clause 
by which the company undertakes to insure “against all di- 
rect loss or damage by fire except as hereinafter provided for;” 
and (2) the following :— 


This company shall not be liable for loss caused directiy 
or indirectly by invasion; insurrection; riot; civil war or 
commotion; military or usurped power; or by order of any 

VOL. XXXII.—44. 
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civil authority; or by theft; or by negligence of the insured 
to use all reasonable means to save and preserve the prop- 
erty at and after a fire, or when the property is endangered 
by a fire in neighboring premises; or (unless fire ensues, 
and in that event for damage by fire only) by explosion of 
any kind or lightning; but liability for direct damage by 
lightning may be assumed by specific agreement hereon. 

Now this building was destroyed by explosion of some kind; 
and inasmuch as the policy expressly provides that “ this 
company shall not be liable for loss caused directly or indi- 
rectly * * * by explosion of any kind ” “ unless fire ensues, 
and in that event for the damage by fire only,” it would seem 
as if—reading this provision of the contract according to the 
rule laid down by this court in Schoonmaker vs. Hoyt (148 N. 
Y., 425), Judge Martin writing: “Contracts and statutes are 
to ‘be read and understood according to the natural and obvi- 
ous import of the language without resorting to subtle and 
forced construction for the purpose of either limiting or ex- 
tending their operation. Courts may not correct suspected 
errors, Omissions or defects, or by construction vary the con- 
tract of the parties ”—the conclusion would be reached that 
an explosion on other premises which produced such a violent 
concussion as to destroy a building fifty-seven feet distant, 
would be plainly within the terms of such provision of the 
policy. 

Plaintiffs contend that the language employed indicates 
that the exemption was not intended to apply to an explosion 
caused by a preceding fire, whether in distant premises or not, 
and argue that if the Legislature had intended to exempt 
from explosion, whether caused by fire or not, it would have 
omitted the words “unless fire ensues,”etc., and merely said 
that the company “shall not be liable for loss sustained di- 
rectly or indirectly by explosion of any kind.” Thus, accord- 
ing to their view, the clause should be construed as if it read: 
“ Or (unless fire ensues, and in that event for the damage by 
fire only) by explosion of any kind, excepting explosion caused 
by fire.” 

Such a clause should not, of course, be read into a contract 
that is plain and unambiguous, particularly when it has been 
framed pursuant to a direction of the Legislature, and when 
necessarily care has been observed to select language which 
should aptly express the scope of the contract, as well as the 
limitations upon the liability of the insurer. 





1903. ] Hustace and Lane vs. Phenix Ins. Co. 691 


The occasion for the insertion of this exemption clause in 
the standard policy was found in the decisions of the courts 
holding the insurer liable for loss caused indirectly by inva- 
sion, insurrection, riot, etc., for loss by order of civil authority 
directing that a building be blown up to stop the spread of a 
fire, for loss by theft, by lightning, and in some jurisdictions 
for loss by explosion. 

In view of these authorities, the insertion of this exemption 
provision must ‘have been for the purpose of overcoming the 
decisions. And fire insurance companies had the right te 
limit their risks to loss or damage by fire direct if they se 
chose, rather than against damage by riot, theft, explosion, 
lightning and all other causes by which property could be ac- 
cidentally destroyed. 

It should be noted that the insuring clause is “against all 
direct loss or damage by fire except as hereinafter provided 
for.” Plaintiffs argue that this phrase does not convey the 
same meaning as would a phrase “ against all loss or damage 
by fire direct;” and their argument is that the adjective “ di- 
rect ’ refers to and qualifies the noun “ loss ” and not the noun 
“fire.” It would seem as if the adjective “ direct ” in the con- 
nection in which it is employed qualifies not alone “loss ” but 
also “ damage by fire,” and hence the phrase has precisely the 
same meaning as if the insurance was “against loss or dam- 
age by fire direct.” And to meet situations where an explo- 
sion might occur it provided against liability unless fire en- 
sues, and in that event for the damage occasioned by the fire 
and not for damage resulting from the explosion. 

This provision of the contract is in substantially the same 
language and has precisely the same meaning as a clause in 
an insurance contract that was before this court in Briggs vs. 
N. A. & M. Ins. Co., 53 N. Y., 446. That policy contained this 
provision :— 

This company shall not be liable for loss caused by inva 
sion, insurrection, riot, civil commotion, military or usurped 
power, nor for loss caused by lightning or explosions of any 


kind unless fire ensues, and then for the loss or damage by 
fire only. 


The building insured was used in rectifying spirits. A per- 
son repairing the machinery brought in a lamp. The vapor 


coming into contact with the burning lamp resulted in an ex- 
plosion which did great damage. Fire resulted from the ex- 
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plosion, but the damage by fire was slight as compared with 
that caused by the explosion. Under the direction of the 
court the jury found separately the damages caused by the 
explosion and the fire. The General Term granted a new trial 
unless plaintiff deducted the damages caused by the explo- 
sion. This court affirmed the judgment of the General Term, 
holding that plaintiff was not entitled to recover for the ex- 
plosion, and it said: “If it was in fact an explosion then the 
policy provides that defendant shall not be liable for damages 
caused thereby. The plaintiffs insist, however, that an explo 
sion caused by a fire is a fire, and therefore defendant is liable 
for the explosion as for a fire. But that reasoning gives no 
force to the exception. It allows a recovery for the explosion 
when the policy expressly stipulates ‘that the defendant will 
not be liable for that. It may be conceded that in the absence 
of this exception a recovery could have been had for the whole 
damage as for loss by fire. The authorities referred to by the 
plaintiff's counsel tend to that result. I do not think that 
position will aid the plaintiffs. An explosion without this ex- 
ception, if it came under the general head of fire, might have 
aftorded ground for recovery, but defendant guarded against 
that result by this express stipulation. The exception, too, is 
general, including explosions by fire as well as others.” 

As will be seen by comparison of the exemption clause in 
that policy with the one under consideration, that decision, as 
well as the argument of the court, in which all concurred, is 
equally applicable to the clause in this policy and to this situ- 
ation. 

The Briggs case is the only authority in this court precisely 
in point as to the construction to be given to this exemption 
clause and in that case the fire followed the explosion; but the 
court said of the exemption clause that it included explosions 
caused by fire as well as others. 

In an earlier case, St. John vs. Am. Mut. Fire & Marine Ins. 
Co. (11 N. Y., 516), the policy contained a condition that the in- 
surer would not be liable for any loss occasioned by the explo- 
sion of a steam boiler. A steam boiler in use in the building 
exploded whereby the fire was brought in contact with, and 
consumed the property. This court held that the loss was 
within the exception created by the condition, and hence 
there could be no recovery. In the opinion it was said: 


“When, therefore, this policy proceeds to declare that 
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the defendants will not be liable for any loss occasioned by 
the explosion of a steam boiler it refers prima facie to such 
a loss as by the prior provisions of the contract the defend- 
ants would be bound to indemnify against, and not to one 
which would not be embraced in the general terms of the 
policy, and as to which there was no occasion to note an excep- 
tion.” 

In Miller vs. Lon. Lan. Ins. Co. (41 Ill. App., 395) a case very 
much like this one was decided. The exemption clause in the 
policy contained the same language as this one, and the fire 
preceded the explosion. The plaintiff’s premises adjoined a 
mill which took fire and shortly after exploded, blowing the 
plaintifi’s house off of its foundation and almost ruining it. It 
was held that the plaintiff could not recover. 

In German Fire Ins. Co. vs. Roost, decided by the Supreme 
Court of Ohio (26 Ins. L. J., N. S., 699), a powder house situated 
across the street from plaintifi’s house was struck by light- 
ning and an explosion occurred. Plaintiff’s house was totally 
destroyed. The policy contained a provision that 

This insurance does not apply to or cover any loss by explo- 

sion unless fire ensues, and then the loss or damage by fire 

only. 

The policy had attached thereto a special clause providing 
against any loss or damage caused by lightning. It was held 
that plaintiff could not recover; and the court said: ‘“ That 
destruction by explosion of a house seventy-one feet away 
from one struck by lightning should be deemed a natural re- 
sult of the lightning is at least a doubtful proposition. But 
be that as it may, when there foliows in a policy after a light- 
ning clause a provision which distinctly excludes liability for 
loss by explosion, it appears plain that within the contempla- 
tion of the parties at the time of the making of the contract 
a loss by explosion could not have been understood to be em- 
braced within the protection of the policy. * * * In no case 
which has come within our observation, and we have examined 
a great many, has a liability been found to attach where there 
was a provision excluding liability for loss by explosion and 
the loss was caused by fire or as here by lightning taking ef- 
fect in a distant building and the damage being wrought to 
the insured property by an explosion produced by the fire or 
the lightning without either of the latter agencies coming in 
contact with the insured property.” 
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In Heuer vs. N. W. Nat. Ins. Co. (144 IIl., 393), an explosion 
was produced by the lighting of a match in a basement filled 
with illuminating gas. Goods insured were damaged, but not 
by burning. The policy contained an explosion clause similar 
to that of the standard policy, and it was held the plaintiff 
could not recover, the court saying: “ Here the goods insured 
were not brought in contact with the fire produced by the 
lighting of the match, but with the explosive power of the fire- 
less concussion which caused the floor of the store in which 
they were situated to fall and thereby occasioned the injury.” 

In Stanley vs. Western Ins. Co. (3 L. R. Ex., 71) the plaintiff 
carried on in the insured premises the business of extracting 
oil from shoddy. An inflammable and explosive vapor evolved 
in the course of the process escaped and caught fire. It after- 
ward exploded and caused a further fire beside doing damages 
by the explosion. The policy contained a clause that the com- 
pany would not “be responsible for loss or damage by explo- 
sion except for such loss or damage as shall arise from explo 
sion by gas.” It was held that the company was not liable. 

There are authorities that both in reasoning and decision 
tend otherwise, but attention is not called to them in detail 
because the position of this court as to that question is set- 
tled. Our object in calling attention to a few of the authorities 
in other States has been to show that this court is not alone 
in the position taken. 

Counsel for plaintiffs insists that the wreck of plaintiffs’ 
building by the explosion in the Tarrant Building was direct 
loss or damage by fire within the meaning of the policy, and 
that the situation calls for precisely the same disposition as if 
the question was presented in an action upon a policy cover- 
ing the Tarrant Building, where the fire had been raging for 
something like thirty minutes before the explosion. 

He quotes from the opinion of the court in’ Heffbron vs. 
Ins. Co. (132 Pa. State, 586): “ Nor are losses by explosion 
foreign to the risks assumed by insurance against fire. They 
are like the damages by smoke and water, losses by theft, de- 
struction by the fall of a building, or injury by fire agencies 
without actual ignition, all of which are to be found among 
the losses excepted against in clauses of policies of insurance.” 
This he follows with instances and authorities supporting 
them, as where goods are injured by water thrown to extin- 
guish a fire; where goods are lost or damaged in the course of 
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an effort to remove them in order to save them from fire 
raging in the building adjoining; where an insured building 
is blown up under direction of public authorities to prevent 
the spread of a conflagration (supported by early authorities 
in this State); and where the insurers were held liable for 
theft of insured property during a fire. 

While it is true that in the cases cited as holding these sev- 
eral propositions, cases which cover a variety of jurisdictions, 
the insured was held liable as for a loss by fire, the decision 
usually was placed on the ground that the fire was the proxi- 
mate cause of the loss. 

In this way very substantial additions were made by the 
courts to the liability expressly covered by the contract of in- 
surance, and hence the exemption clauses became features in 
some contracts of insurance before the standard policy was 
adopted in this State, and when it was created such a clause 
was incorporated into it. 

The fact that the courts, prior to the insertion of the ex- 
plosion exemption clause, held that under the policy the in- 
surer was liable as for a loss by fire, does not make it a loss by 
fire direct, if it is in reality a loss by explosion. Where a 
policy contains a provision that there shall be no liability for 
explosion of any kind, as well as a provision for liability for 
direct loss by fire, each provision must be given full force and 
effect unrestrained by decisions made before the explosion 
exemption clause became a feature of the contract. 

So while it may be that but for the explosion clause we 
should feel constrained to follow those earlier decisions to 
which reference was made generally in the Briggs case, and 
hold defendant liable because a fire in another building was 
the cause of the explosion, we are not permitted to do that in 
view of the exemption clause relieving defendant from lia- 
bility from explosions of any kind; and so we held in the 
Briggs case, charging the insurance company with the loss by 
fire which in that case followed the explosion and compelling 
plaintiff to bear the loss caused by the explosion. 

A similar construction was given to the lightning provision 
of an insurance contract in Beakes vs. Phoenix Ins. Co. (143 N. 
Y., 402), Judge Bartlett writing. In that case a policy of in- 
surance contained a clause declaring that 


This policy should cover any direct loss or damage caused 
by lightning (meaning thereby the commonly accepted use 
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of the term lightning, and in no case including loss or dam- 

age by cyclone, tornado or wind storm). 

The plaintiffs’ buildings were struck by lightning and imme- 
diately thereafter a high wind came up which substantially 
damaged the buildings. Defendant claimed it should not be 
charged with damages occasioned by the wind, but the trial 
court charged that if the jury found that the buildings were 
struck by lightning and this was the proximate cause of the 
loss, plaintiff was entitled to recover the whole loss although 
the wind subsequently increased the damage, and refused to 
charge as requested that “ the jury must strictly confine their 
verdict to the actual damage done by the lightning.” The 
plaintiff had judgment; in this court it was reversed on the 
ground that under the policy the recovery should have been 
limited to the direct loss or damage done by lightning. The 
construction placed upon this clause is in harmony with the 
construction placed upon the explosion clause in the Briggs 
case. 

It seems to me that approaching an examination of such 
features of this policy as are applicable to the facts of this 
case in the spirit of the opinion in Peabody vs. Satterlee (166 
N. Y., 179), in which it is said: “It is important alike to the 
insurer and insured that the standard policy should be fairly 
construed in order that an instrument which came from the 
hands of its creators presenting many questions for construc- 
tion be rendered clear and easily understood,” we must reach 
the conclusion that the language of the policy so far as it op- 
erates upon the facts in this case is free from doubt. It in- 
sures plaintiff against all direct loss or damage by fire and re- 
lieves the insurer from liability for all loss caused directly or 
indirectly by explosion of any kind, and necessarily therefore 
from a loss by concussion caused by an explosion in a neigh- 
boring building, whether the explosion be brought about by a 
lighted match, a fire, or other cause 

If this conclusion be correct it is unnecessary to consider 
the other questions discussed by counsel. 

The judgment should be reversed and judgment ordered for 
the defendant on the submission, with costs. 

Concur: Gray, O’Brien, Vann and Haight, JJ., and Martin, 
J.. in result. 

Dissents: Bartlett, J. 
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UNITED ORDER OF GOLDEN CROSS.* 


When payment of a policy of life insurance is resisted solely on the 
ground that the statements of the insured, made in his application 
for insurance, as to his bodily health, were not true, it is immaterial 
whether the statements be regarded as warranties or as representa- 
tions. 


If regarded as representations only, it still follows that such statements 
must be substantially true, or the policy will be avoided. 


“ Substantially true’ does not mean partly true, on the one hand; nor 
does it mean true in every possible and immaterial respect, on the 
other. It means true, without qualification, in all respects material 
to the risk. 


The answers of an applicant for life insurance, as to his present and 
past condition of health, are material to the insurance risk proposed, 
and must be true. 


In this case the applicant, in answer to questions, stated that she had 
had dyspepsia “in light form;” that, to her knowledge and belief, 
there was not then existing any disorder or infirmity or weakness 
tending to impair her constitution; and that her health was then 
good. The evidence clearly disclosed that the applicant for more 
than twenty vears had chronic dyspepsia, which continued to the 
date of her application; that it did not yield easily to remedies; 
and that at times it was severe and distressing. It further appears 
that the dyspepsia was accompanied by chronic constipation to an 
extent which made it necessary for a great many years to resort to 
artificial means to produce an evacuation of the bowels. At the 
same time it appears that she was able, until a few weeks before her 
death, to work, generally did most of the housework for a small 
family, was an active member of a “ club,” and made and received 
visits as women ordinarily do. 

In view of these facts, the answers before referred to cannot be regarded 
as true. 


The fair implication of the answer that she had dyspepsia in “ light 
form” is that she had it only in light form, which is contrary to 
the evidence. 


The statement in an application for life insurance that the applicant is 
in good health does not call for a perfect physical condition,—an 
entire freedom from ills,—but it does mean that the applicant is 
free from sensible disease or symptoms of disease, and from any ap- 
parent derangement of the functions by which health may be tested. 
The term is to be construed in its ordinary sense; that is, as people 
ordinarily understand the term “ good health.” 


Construing the evidence as liberally and as charitably as possible for 
the insured, the court is of opinion that it is a contradiction of terms 
to say of a woman afflicted as this woman was, and for so many 
years, that she was in good health at the time she applied for mem- 
bership in the defendant society. 


* Decision rendered, Dec. 27, 1902. Official syllabus, 
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The facts are not greatly in dispute, but the deductions drawn from 
them by the jury are so clearly erroneous that justice requires the 
verdict to be set aside. 

Action by Fred Bb. Jeffrey, executor, against the United 
Order of the Golden Cross, on a certificate of insurance. Ver- 
dict for plaintiff. Motion by defendant for new trial. 
Granted.. 


Gro. C. Wine, for Plaintiff. 
W. H. Newett and W. B. Sxetton, fur Defendant. 


Argued before Wiswell, C. J., and Strout, Savage, Powers, 

Peabody, and Spear, JJ. 
SavaGE, J. 

The defendant is a fraternal benefit society, doing, among 
other things, a life insurance business: Bolton vs. Bolton, 73 
Me., 29%. On October 30, 1899, Lizzie M. Jeffrey made written 
application for membership in the defendant society, and fer 
a life insurance therein. In the application she stated gener- 
ally that she was “ in sound bodily health,” and she made an- 
swers to certain questions as follows :— 

Have you ever had or been predisposed to any of the fol- 
lowing diseases? Dyspepsia? Ans. In light form. Piles? 
Ans. In light form. 

Is there, to your knowledge or belief, now existing any 
disorder or infirmity or weakness tending to impair your 
constitution? Ans. No. 

Is your health at this time good? Ans. Yes. 

Has any material fact bearing upon your physical or men- 
tal condition and family history been omitted in the forego- 
ing questions? If so, what? Ans. No. 


In the application it was stated that 


The questions and answers constituting the application 
form a portion of the contract, in case a benefit certificate 
be issued thereon. 


The application also contained the following statement, 
signed by Mrs. Jeffrey :— 

It is hereby agreed by the undersigned that if there be in 
any of the answers herein made any untrue or evasive 
statements, misrepresentations, or concealment of facts, 
then all claims on the benefit fund of the United Order of 
the Golden Cross shall be forfeited and lost by me. 

Upon this application the defendant on November 17, 1899, 
issued, under seal. a benefit certificate or policy of insurance 
to Mrs. Jeffrey, describing her as a member of a subordinate 
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commandery. Jn the benefit certificate it was expressly stipu- 
lated that it was issued “ upon condition that the statements 
made by her in her application for membership in said com- 
mandery, and the statements certified by her to the medical 
examiner, both of which are filed in the office of the supreme 
keeper of records, be made a part of this contract.” 

Mrs. Jeffrey died November 19, 1900, of cancer of the stom- 
ach; having complied, after she became a member, with all re- 
quirements necessary to keep her in good standing in the de- 
fendant society. Suit has been brought upon the benefit 
certificate by her executor for the benefit of her son, who is the 
beneficiary named therein. The defendant resists payment 
solely on the ground that the statements made in her applica- 
tion as to her bodily health, and which we have already 
quoted, were not true, and that such false statements avoided 
the benefit certificate, and that consequently neither she nor 
her beneficiary obtained any rights under it. 

It will not be necessary in this case to decide or to discuss 
whether, under the language of the application and policy, 
the answers of Mrs. Jeffrey which are under consideration 
were to be regarded as warranties or representations. For it 
is immaterial which they were. Taking the view which would 
ordinarily be most favorable to the plaintiff,—that they were 
technically representations—it would still follow that the 
answers must be substantially true, or the policy might be 
avoided: Maine Benefit Association vs. Parks, 81 Me., 79: 
Phoenix Mutual Life Ins. Co. vs. Raddin, 120 U. S., 1838; Vose 
vs. Eagle Life & Health Insurance Co., 6 Cush., 42.“ Sub- 
stantially true ” does not mean somewhat true, partially true, 
on the one hand; nor does it mean true in every possible and 
immaterial respect, on the other. It means true, without 
qualification, in all respects material to the risk: France vs. 
‘Etna Life Ins. Co., 9 Fed. Cas., 657 (No. 5,027), affirmed in 
Campbell vs. New England Mut. Life Ins. Co., 98 Mass., 381; 
1 May, Ins., § 186. The answers of an applicant for life insur- 
ance as to his present and past condition of health are un- 
questionably material to the insurance risk proposed. The 
policy, if issued at all, will be issued on the faith that they are 
true. These answers afford, in part, the test by which it is de- 
termined whether to issue a policy at all, or not. Hence it fol- 
lows that such answers are material, and must be true. If 
they were warranties, of course, the same result would follow. 
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The wnly remaining inquiry is whether the answers in this 
application were true. The verdict of the jury is to the effect 


that they were. Is this conclusion so clearly wrong as to re- 
quire this court to interfere? If it is, it is clearly the duty of 
the court to set the verdict aside. If not, the verdict must 
stand. 

Some of the objections may be disposed of briefly. The ap 
plicant stated that she had had piles “in light form.” Of. 
course, admitting that she had had them, and undertaking to 
describe how serious they were, she was bound to speak truly 
concerning them. In the form in which she made the answer, 
and in which the defendant society accepted it, it was an ex 
pression of opinion as to the seriousness of the trouble, and, it 
truthfully made, is to be regarded as such. We think the jury 
were warranted in finding that the answer was true. 

The applicant was asked, at the end, if any material fact 
bearing upon her physical or mental condition and family his- 
tory had been omitted in the preceding questions, and an- 
swered “No.” The defendant contends that at the date of 
her application she was aftlicted with the disease of which she 
afterward died; namely, cancer of the stomach. It will be 
noticed that this question was limited to matters previously 
omitted. In answer to a previous inquiry, she had already 
answered that she never had had, nor been predisposed to, 
“cancer or tumor.” Furthermore, waiving the question 
whether an inquiry in that form called for any more than an 
honest statement of matters within the applicant’s knowledge, 
we are of the opinion that it was fairly open to the jury, upon 
the evidence, to answer either way the question whether or 
not cancer in the stomach was an existing disease in the ap- 
plicant at the date of the application. 

The remaining answers present more serious obstacles to a 
recovery by the plaintiff. Mrs. Jeffrey, in answer to questions, 
stated that she had had dyspepsia “in light form;’’ that, to 
her knowledge or belief, there was not then existing any dis- 
order or infirmity or weakness tending to impair her constitu- 
tion; and that her health was then good. As it is claimed 
that these answers were all untrue in one and the same par. 
ticular, we may consider them together. Now, what were the 
facts? The evidence discloses but little dispute as to the es- 
sentials. That offered by the defendant, considered by itself, 
shows clearly, we think, that the deceased for more than 
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twenty years had chronic dyspepsia, which continued to the 
date of her application. So far as the evidence shows, it did 
not yield easily to remedies, though she suffered less from it 
at some times than at others. It was severe and distressing 
at times. It was accompanied by chronic constipation, to the 
extent that she had to use enemas or other artificial means 
to produce an evacuation of the bowels. She stated to one 
witness, eight or ten vears before her death, that “the state 
of her stomach and bowels was so inactive that she was un- 
able to have a natural discharge without resorting to artifi- 
cial means,” and that she had been obliged to resort to arti- 
ficial means for a great many years. And it does not appear 
that there was any improvement afterward in this particular. 
At the same time she was able, until a few weeks before ‘her 
death, to work; generally did most of the housework for a 
small family; was an active member of a women’s “ club;” 
made and received calls and visits, as women ordinarily do. 
The testimony of the defendant as to her physical condition, 
as would naturally be expected, is limited to such as might 
be elicited from neighbors, acquaintances and servants in and 
about the house. Such witnesses testified to the visible mani- 
festations of dyspepsia, such as the eructation of gas from the 
stomach, and to the statements and complaints of Mrs. Jef- 
frey herself. If this testimony was not true, it was easily 
within the power of the plaintiff to rebut it by members of the 
family, who, better than all others, knew what her condition 
had been for many years. But the plaintiff offered no such 
rebuttal. Neither the husband of Mrs. Jeffrey, who is the 
plaintiff, nor her son, who is named as the beneficiary in this 
benefit certificate, testified at all in this case. We cannot fail 
to be impressed by this omission, as, indeed, it is legitimate 
that we should be. No reason is suggested in evidence or in 
argument why they did not testify. We think their failure to 
testify as to matters concerning which they must have been 
cognizant very greatly strengthens the position of the defend- 
ant as to the facts, which are thus left uncontradicted. 

The family physician, called by the plaintiff, testified that 
she was not a woman of robust, strong constitution, and had 
not been for eight or ten years, while he had known her; that 
she enjoyed just fair, average health; that she was a woman 
who kept about her work and enjoyed fair ordinary health. 
It appeared, however, that the physician, in making out the 
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proofs of Mrs. Jeffrey’s death for another benefit society, cer- 
tified that she “ had been in rather feeble health for some two 
or three years.” Being asked on cross-examination, “ Do you 
now say that she had been in rather feeble health for two or 
three years prior to her death?” he answered: “ Yes; I think, 
perhaps, that is a fair statement. She was not a strong 
woman, and was feeble, as opposed to being strong.” This 
answer, if not entirely responsive, is perhaps suggestive, un- 
der the circumstances. 

The answer of the applicant disclosed that she had had dys- 
pepsia “in light form.” As has already been suggested con- 
cerning another matter, this answer conveyed an expression 
of opinion; and although it tended to minimize the difficulty, 
and hence was not strictly true, still, if it was an honest ex- 
pression of opinion,—the truth as she understood it to be,—and 
if the society was willing to accept her judgment without fur- 
ther inquiry, it cannot now complain: Peacock vs. New York 
Life Ins. Co., 20 N. Y., 293. But we think the fair implication 
of the answer, and the one unquestionably intended, was that 
she had dyspepsia only in a slight form. And making all al- 
lowances for disparity in judgment, we are unable to perceive 
how a woman who had had dyspepsia for twenty years, to the 
extent disclosed in this case, could truthfully answer that she 
had had dyspepsia only in a slight form. 

Again, as to the declaration that her health was then good: 
It is well settled that a statement in an application, for life 
insurance that the applicant is “in good health ” does not call 
for a perfect physical condition,—an entire freedom from all 
ills. It does not mean that the applicant is entirely free from 
all infirmities. But it does mean that the applicant is free 
from sensible disease, or symptoms of disease, and from any 
apparent derangement of the functions by which health may 
be tested. It means good health. as the term is ordinarily used 
and understood by people. It is an expression of common 
significance, and is to be interpreted as such. It is more easily 
defined than applied. Yet the definition given by courts and 
law writers may aid in making application. “The term ‘ good 
health,” as here used, does not import a perfect physical con- 
dition. It would not be reasonable to interpret it as meaning 
absolute exemption from all bodily infirmities or from all ten- 
dencies to disease. The term ‘ good health’ is to be consid- 
ered in its ordinary sense, and means that the applicant was 
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free from any apparent sensible disease, or symptoms of dis- 
ease, and that he was unconscious of any derangement of the 
functions by which health could be tested:”’ Goucher vs. 
Northwestern Traveling Men’s Ass’n (C. C.), 20 Fed., 596. “In 
construing a policy of life insurance, it must be generally true 
that, before any temporary ailment can be called a disease, it 
must be such as to indicate a vice in the constitution, or be so 
serious as to have some bearing upon general health and the 
continuance of life, or such as, according to common under- 
standing, would be called a disease:” Cushman vs. U.S. Life 
Ins. Co., 70 N. Y., 72. ‘“‘ Good health ” does not necessarily nor 
ordinarily mean that one is exempt absolutely from all the 
ills that flesh is heir to. The epithet “ good ” is comparative. 
It does not require absolute perfection: Peacock vs. New 
York Life Ins. Co., 20 N. Y., 298. “The ‘sound health’ evi- 
dently meant in the application is a state of health free from 
any disease or ailment that affects the general soundness and 
healthfulness of the system seriously—not a mere temporary 
indisposition, which does not tend to weaken or undermine 
the constitution of the assured.” “ ‘Sound health’ means free- 
dom from serious disease, or grave, important, weighty trou- 
ble:’ Brown vs. Metropolitan Life Ins. Co., 65 Mich., 306. 
“ “Good health’ means apparent good health, without any os- 
tensible or known or felt symptoms of disorder, and does not 
exclude the existence of latent unknown defects:’ May, Ins., 
§ 295. “ The term ‘ good health’ is to be construed in its ordi- 
nary sense; that is, as people ordinarily understand good 
health. It is to be construed not with technical nicety, with 
great scrupulousness, but as people ordinarily understand the 
term ‘good health.’ Slight, infrequent, transient disturbances, 
not usually ending in serious consequences, may be consistent 
with the possession of good health, as that term is employed 
in contracts of this character.” In Maine Benefit Ass’n vs. 
Parks (81 Me., 83) this court, speaking of “ good health,” ap- 
proved the expressions found in 2 Pars. Cont. (6th Ed., 465), to 
the effect that: “The health of the body, required to make 
the policy attach, does not mean perfect and absolute health, 
for it may be supposed that this is seldom to be found among 
men. Nor can there be any other definition or rule as to this 
requirement of good ‘health than that it should mean that 
which would ordinarily and reasonably be regarded as good 
health. Nor should we be helped by saying that this good 
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health must exclude all disorders or infirmities which might 
possibly shorten life. The good faith of the answers should 
be perfect. The presence of it goes very far to protect a 
policy, while a want of it would be an element of great power 
in the defense.” 

These general views are well illustrated by two dyspepsia 
cases which we cite. One is Morrison vs. Wisconsin Odd Fel- 
lows Mut. Life Ins. Co. (59 Wis., 162), in which it was held that 
“a touch of dyspepsia coming on,” which manifests itself only 
after long intervals, which yields readily to medical treat- 
ment, and which is not shown to have been organic and exces- 
sive, is not inconsistent with a representation that the person 
so affected is in sound health, as that term is employed in con- 
tracts for life insurance. The other is New York Life Ins. Co. 
vs. Flack (8 Md., 341), in which it is said that a predisposition 
to the disease of dyspepsia to such a degree as to seriously 
affect the health and produce bodily infirmity is incompatible 
with a statement of good health: See May, Ins., § 295. 

From these definitions of “ good health ” as a life insurance 
term, it is evident that, when applied to individual cases, it 
must frequently be a matter of grave doubt whether the ap 
plicant has or lacks good health; and in cases of doubt the 
tendency, rather, is to resolve the doubt in favor of the in- 
sured. Certainly the court would hesitate long to interfere 
with the verdict of a jury, whichever way it was, in a case of 
real doubt. But in this case, upon the evidence disclosed, the 
court is of opinion that there should be no real doubt. Con 
struing the evidence as liberally and as charitably ‘as possible 
in favor of the insured, it seems to us a contradiction of terms 
to say of a woman afflicted as this woman was, and for so 
many years, that she was in good health at the time she ap- 
plied for membership in the defendant society. It is unneces- 
sary to consider the other disputed answer. At the trial the 
facts were not greatly in dispute, but the deductions drawn 
from them by the jury are, we think, clearly erroneous. Jus 
tice requires the verdict to be set aside. 

Motion sustained. New trial granted. 
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CUURT OF APPEALS OF NEW YORK. 


SHIPMAN 
v8. 


PROTECTED HOME CIRCLE.* 


The member of a benevolent association agreed in his application that 
compliance with the rules then or thereafter in force was the con- 
dition on which he should be entitled to benefits, and in case of 
death through any illegal act that his interest in the fund should 
revert to the association. His certificate was silent as to suicide, 
nor was there anything concerning it in the by-laws when the cer- 
tificate was issued. But a subsequent amendment to the by-laws 
provided that in case of suicide, sane or insane. the certificate should 
be void. 


Held, That subsequent by-laws were retrospective in their effect, except 
as to vested rights under the contract. 


Held, That death by suicide while insane would be the effect of dis- 
ease insurance, against which was a vested right which no subse- 
quent amendment could affect, but death from suicide while sane 
was an illegal act against which no vested rights existed, and under 
the amendment the certificate in such case was voided. 


Held, That the rights of the beneficiary, unlike those of the beneficiary 
in an ordinary life policy, flowed through the insured, and the for- 
mer cannot profit from the wrong of the latter. 


Appeal from Supreme Court, Appellate Division, Fourth 
Department. Action by Sarah Shipman against the Pro- 
tected Home Circle. From a judgment of the Appellate Divi- 
sion (73 N. Y. Supp., 594) affirming a judgment for plaintiff, 
defendant appeals. 


ApretBert Moot, A. W. Wiiu1ams, A. A. Van Dusen and W. G. Mar- 
tin, for Appeilant. 
Grorae J. Dixeman, for Respondent. 


WEnrneR, J. 

The defendant is a co-operative life insurance corporation, 
organized under the laws of Pennsylvania, and doing business 
in this State. The plaintiff is the designated beneficiary in a 
certificate issued to her husband by the defendant in March, 
1897, for the sum of $2,500, payable to the plaintiff upon the 
death of her husband. The latter came to his death by suicide 
in April, 1900, in the State of Pennsylvania. When the bene- 
fit certificate was issued, neither it nor the by-laws of the de- 


* Decision reudered, April 9, 1903. 
VoL. XXXII.—45. 
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fendant contained any provision against suicide; but in May, 
1897, the by-laws were amended by adding thereto a section 
which reads as follows :— 

The benefit certificate issued to a member shall become 
void and all benefits thereunder shall be forfeited in case 
the insured shall die by suicide, felonious or otherwise, sane 
or insane, or by his own hand, sane or insane: provided that 
in such case there shall be refunded to the beneficiary 
named in said certificate, the amount of all payments made, 
together with interest thereon at the rate of 3 per cent per 
annum. 

The application, signed by plaintiff's husband, upon which 
the benefit certificate herein was issued, contained the follow- 
ing stipulation: —- 

I do hereby agree that compliance on my part with all the 
laws, rules, regulations and requirements now in force or 
that may hereafter be enacted by the association is the ex- 
press condition upon which I am entitled to participate in 
the beneficiary fund, and to the amount named in the con- 
stitution and laws of the association. I further agree that 
should my death be caused by or through intemperance, or 
any illegal act of my own, all my right, title and interest in 
the beneficiary fund shall revert to the association. 

When the plaintiff, after her husband’s death, demanded 
payment of the amount specified in the certificate, it was re- 
fused by the defendant upon the ground that by committing 
suicide the insured had forfeited all rights which he or his 
beneficiary might otherwise have had wnder the certificate of 
insurance. Thereupon this action was brought. At trial 
court it was held that the amended by-law above quoted was 
valid, but was not intended to apply to outstanding benefici- 
ary certificates, and it was upon this theory that plaintiff was 
permitted to recover. The judgment entered upon this deci- 
sion was affirmed at the Appellate Division without written 
opinion. Upon this appeal the correctness of this judgment is 
challenged by the defendant upon several grounds: (1) It is 
contended that under the amended by-law referred to the sui- 
cide of the insured worked a forfeiture of ‘all benefits provided 
for in the contract. (2) It is urged that, even if the amended 
by-law is not valid in its entirety, it is binding in ‘the case at 
bar. (3) It is claimed that, if the amended by-law had never 
been enacted, the plaintiff would not be entitled to recover 
under the facts of this case. We will briefly consider these 
points in the order in which they have been stated. 
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The plaintiff’s husband, as we have seen, became a member 
of the defendant in March, 1897. The amended by-law under 
discussion was adopted in May, 1897. In the absence of a find- 
ing to the contrary, we must assume that its enactment was 
regular, and in accordance with the provisions of defendant’s 
constitution. By the express terms of the contract between 
the plaintiff’s husband and the defendant, the former agreed 
to comply with “all the laws, rules, regulations, and require- 
ments now in force or that may be hereafter enacted ” by the 
latter. Under these conditions all by-laws regularly adopted 
by the defendant became retrospective as well as prospective 
in their operation upon the plaintiif’s husband, except as to 
rights which had become fixed or vested by the terms of the 
original contract. In the original contract there was no men- 
tion of death by self-destruction or suicide of a member, 
whether sane or insane. As the death of a member might re 
sult from any one of a number of diseases or causes which 
were not specifically enumerated in the contract, so self-de- 
struction might be the culmination of mental derangement 
superinduced by causes as uncontrollable as some forms of 
physical disease. When the death of an insured person is due 
to such a cause, the insurer is always liable to the beneficiary, 
unless the particular cause is one which, by the express terms 
of the contract, is excepted from the risk. As ‘the contract 
was silent upon the subject of self-destruction by the insured 
while insane, death from that cause was clearly within its 
terms. Upon the execution of the contract the insured, there- 
fore, acquired a fixed and vested right to insurance covering 
that risk. No subsequent amendment of the by-laws could af- 
fect that right without the express assent of the insured. 
This doctrine has recently been reaffirmed by this court in 
Weber vs. Supreme Tent of Knights of Maccabees (172 N. Y., 
490), and, if we could here end the discussion of this case upon 
the assumption that plaintiff's husband was insane when he 
took his life, the Weber Case would be a controlling authority 
in favor of this plaintiff’s right to recover. 

But we cannot stop here. The learned trial court has found 
that the plaintiff’s husband committed suicide. There is no 
finding whether he was sane or insane. For colloquial pur- 
poses the term “ suicide” is at once sufficiently specific and 
comprehensive to cover all kinds of human self-destruction. 
But, if the law is to distinguish between the self-destruction 
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of the insane and the self-inflicted death of the sane, insurance 
contracts must be construed in the light of definitions which 
express the distinction. Our Penal Code defines suicide as the 
intentional taking of one’s own life (section 172), and the 
definitions referred to in Weber vs. Maccabees, supra, are to 
the same effect. Intent is of the essence of the act, and this 
presupposes reason or sanity. Thus the unqualified finding of 
the learned trial court that plaintiff’s husband committed sui- 
cide is, in effect, a determination that it was the intentional 
act of asane man. Aside from this, however, there is the pre- 
sumption of sanity which must be entertained in the absence 
of proof. Insanity cannot be predicated simply upon the act of 
self-destruction, for human experience has shown that sane 
men have taken their own lives. To the extent that the 
amended by-law provides for a forfeiture of contract rights in 
the event of suicide by the insured while he was sane, it is 
valid, first, because it invades no vested right of the insured, 
and, second, because it is a fundamental, though unexpressed 
part of the original contract that the insured should not in- 
tentionally cause his own death. If we assume, therefore, 
that the original contract and by-laws were silent upon the 
subject of suicide by the insured while sane, the amended by- 
law is valid because there can be no such thing as a vested 
right to commit suicide, and for the further reason that it is 
nothing more than the written expression of a_ provision 
which the law has read into the contract at its inception. 

But the original contract was not silent in this regard. In 
his application for insurance the plaintiff's husband expressly 
stipulated that. in case his death should be caused by any 
illegal act of his own, all his right, title, and interest in the 
beneficiary fund should revert to the association. At common 
law, suicide was a crime, which was followed by the forfeiture 
of the offender’s property. In this State it is denominated “ ¢ 
grave public wrong ” (Pen. Code, § 173), but, owing to the im- 
possibility of reaching the successful perpetrator, no forfei- 
ture is imposed. Plaintiff's husband came to his death in 
Pennsylvania. In the absence of evidence upon the subject, 
it is to be presumed that the common law prevails there. This 
view of the case leads to the conclusion that in committing 
suicide the plaintiff’s husband was guilty of a crime, and all 
crime is illegal. It is, to say the least, doubtful whether the 
rule of the common law, declaring suicide to be malum in se, 
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has been abrogated by the provisions of our Penal Code; but, 
whether we invoke the stern morality of the common law or 
the more merciful decree of our statute, which declares sui- 
cide to be a “ grave public wrong,” it may fairly be called an 
illegal act within the purview of the language of the contract 
herein, and, if so. the contract is rendered nugatory by force 
of its own provisions. 

Although the foregoing conclusions are decisive of the case, 
we think the third defense above referred to presents a ques- 
tion that is fairly raised, and that ought to be decided for the 
benefit of all concerned in contracts of this kind. What are the 
plaintiff’s rights, if we treat the case as one in which there is 
no provision, either in the by-laws or the contract, relating to 
suicide by the insured while sane? We have already sug- 
gested that it is an inherent and fundamental part of every 
such contract that the insured shall not intentionally take his 
own life. No act so contrary to good morals and the usual 
course of human nature should be held to be within the con- 
templation of the parties to a contract for life insurance, un- 
less it is clearly and unequivocally expressed. The learned 
counsel for the plaintiff admits the force of the argument as 
applied to cases in which the estate of the suicide is enhanced 
by his own wrong, but he insists that it has no application to 
cases in which the beneficiary named in the policy or certifi- 
cate takes the insurance money directly by the terms of the 
contract, and not derivatively, as, for instance, in the capacity 
of heir or legal representative of the suicide. It is argued that 
in the latter case those who take the suicide’s estate by mere 
operation of law are no more entitled to enjoy the fruits of his 
wrong than he himself would be entitled to profit by his own 
wrong if living, but that a different principle applies where 
the beneficiary has a vested interest in the contract from the 
instant that it is entered into for his benefit. That is precisely 
the difference between the contract in the case at bar and an 
ordinary insurance policy payable directly to a named bene- 
ficiary. Under chapter 80, p. 59, of the Laws of 1840, and the 
acts amendatory thereof, a wife has an insurable interest in 
her husband’s life, which may be made the subject of a con- 
tract either directly between the wife and the insurer or be- 
tween the latter and the husband for the benefit of his wife. 
Where such insurance is effected by the husband, he is held to 
be the agent of the wife, and the latter acquires a vested in- 
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terest in the policy at the moment of its delivery to the in- 
sured: Whitehead vs. New York Life Ins. Co., 102 N. Y., 148; 
Holmes vs. Gilman, 138 N. Y., 382. 

It is undoubtedly true that in the case of a contract valid at 
its inception such vested rights cannot be affected or impaired 
by the subsequent fraud or wrong of the insured. But what 
are the vested rights of a beneficiary under a certificate like 
the one held by the plaintiff herein? The argument in her be- 
half proceeds upon the theory that there is a strict analogy 
between regular life insurance and co-operative or assessment 
life insurance, and this is where we think the inherent weak- 
ness of plaintiff’s case becomes apparent. Under the ordinary 
life insurance policy taken out by the insured for the benefit 
of a third person, or by a third person for his own benefit on 
the life of the insured, the beneficiary takes a vested interest 
in the policy, and the fund payable thereon, from the moment 
that the policy is delivered. His rights, when once thus vested, 
cannot be defeated by the subsequent acts of the assured. 
The assured has no power of disposition over the same with- 
out the consent of the beneficiary, and upon the death of the 
insured neither his personal representatives nor his creditors 
have any interest in the proceeds of such a contract. The 
principle governing such a contract is well stated by Chief 
Justice Fuller in Central Nat. Bank vs. Hume (128 U. 8., 195, 
206), as follows: “It is, indeed, the general rule that a policy, 
and the money to become due under it, belong the moment it 
is issued to the person or persons named in it as the benefici- 
ary or beneficiaries, and that there is no powes in the person 
procuring the insurance by any act of his, by deed or by will, 
to transfer to any other person the interest of the person 
named.” This was the principle enunciated in Pingrey vs. 
Nat. Life Ins. Co. (144 Mass., 374), where the insured had 
taken out an endowment policy, payable to his mother in case 
of his death before the endowment should accrue. The in- 
sured subsequently married, surrendered his policy, and took 
out a new one, payable to his wife. It was there held that, 
notwithstanding his attempt to vest the proceeds of the policy 
in his wife, the mother was entitled thereto. See, also, Barry 
vs. Brune, 71 N. Y., 261. This principle has been applied to 
cases where the assured intentionally took his life by his own 
hands: Fitch vs. Am. Pop. lL. Ins. Co., 59 N. Y., 557; Morris 
vs. Life Assurance Co., 183 Pa., 563; Seiler vs. Economic L. 
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Ass’n, 105 Iowa, 87. Where, however, the policy is taken out 
for the benefit of the insured himself, or his estate, the princi- 
ple does not apply in case he intentionally takes his own life. 
In such a case the persons who take the proceeds of the policy 
take through the insured, and not under a contract made with 
them, or for their benefit, as in the cases above referred to. 
They, therefore, stand in the place of the insured, and are 
bound by the same laws and limitations which would bind the 
insured, through whom they take. As the insured could not 
take advantage of his own wrong, so those who represent him 
cannot be permitted to benefit by it. This is the rule laid 
down in Ritter vs. Mut. Life Ins. Co. (169 U. S., 189, 18 Sup. 
Ct., 300), and applied in the following cases: Amicable Soc. 
vs. Bolland, 4 Bligh (N. R.), 194-211; Breasted vs. Farmers’ L. 
& T. Co., 8 N. Y., 299; Borradaile vs. Hunter, 5 Man. & Gr., 
639; Clift vs. Schwabe, 3 Com. B., 487; Bradley vs. Mut. Ben. 
Life Ins. Co., 45 N. Y., 422; Smith vs. Nat. Benefit Society, 123 
RK. ¥., &. 

A contract of insurance based upon membership in a benefit 
society rests upon radically different legal principles than 
those which govern the ordinary life insurance policy. As 
stated by Bacon in his work on Benefit Societies (section 321): 
“The chief difference between ordinary contracts of life insur- 
ance companies and those usual in benefit societies is that in 
the former the policy and documents referred to in it contain 
the agreement, while in the latter the certificate, together 
with the charter and by-laws, are to be looked to for the con- 
tract.” This distinction is clearly emphasized in Sabin vs. 
Phinney (134 N. Y., 428) where this court said: “The statute 
under which the corporation was organized, its by-laws, to- 
gether with the application for and the certificate of member- 
ship, constitute the contract which existed between the mem- 
ber and the society, which instruments. construed together, 
measure the rights of these litigants. Any person who be- 
came an appointee in such a certificate took the position sub- 
ject to the absolute right of the member to substitute a new 
one at any moment. The rights acquired by the member by 
virtue of this relation did not amount to a chose in action. He 
had no interest in the society that was assignable or transfer- 
able until some right of action had accrued. The appointee 
had no vested interest in the sum which might, in a con- 
tingency, become payable on death of the member ”—citing 
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Hellenberg vs. Dist. No. 1, I. O. of B. B., 94 N. Y., 580; Sanger 
vs. Rothschild, 123 N. Y., 577; Bown vs. Catholic Mut. B. 
Ass’n, 33 Hun, 263; and Boasberg vs. Cronan (Super. Buff.), 
30 N. Y. Supp., 483. 

So the plaintiff, as the beneficiary named in the certificate 
herein, took it subject to change in accordance with the con- 
stitution and by-laws of the defendant, and therefore she ac- 
quired no vested interest in either the certificate or the money 
to be paid upon it. 

The foregoing views as to the effect of such a contract as 
the one at bar do not depend wholly upon the authority of the 
reported cases, for the statute itself (Insurance Law, § 238 
[Laws 1897, p. 2025, c. 690] ) provides in express terms that a 
member of a benefit society has the right to change the bene- 
ficiary named in the certificate without the consent of a previ- 
ously named beneficiary. Plaintiff’s rights were subject to 
revocation. They could be affected by the acts of her hus- 
band. They were dependent upon the limitations of the con- 
tract by which her husband was bound, and, in short, were no 
greater than those of the husband’s personal representatives 
would have been in an ordinary contract of insurance wherein 
they might have been named as beneficiaries. It must follow 
that a beneficiary under a certificate issued by a benefit asso- 
ciation, who takes his rights threugh the insured, and subject 
to the terms of the contract entered into by him, can no more 
benefit by the wrong of the insured in willfully and intention- 
ally taking his own life than the legal representatives of the 
insured in an ordinary life insurance policy could under the 
same conditions. 

The case of Weber vs. Supreme Tent of K. of M. (172 N. Y., 
490) is not in conflict with this doctrine, for in that case there 
was a finding that the deceased member took his life while in- 
sane, and, as already pointed out, that was a risk which was 
included in his contract, and therefore his beneficiary was en- 
titled to claim the fund. It must be admitted, however, that 
the views above expressed cannot be reconciled with the de- 
cision in Darrow vs. Family Fund Socy., 116 N. Y., 537. In 
that case the particular phase of the question here discussed 
was not presented. There the discussion in respect to the 
effect of the suicide of the member rested upon the case of 
Fitch vs. American Pop. L. Ins. Co. (59 N. Y., 557); but, as that 
was an ordinary life insurance contract, it was not an au- 
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thority upon the facts of the Darrow Case. To the extent, 
therefore, that there is a conflict between the Darrow Case 
and the case at bar, we feel constrained to overrule the 
former. 

We may add in conclusion that many cases in other juris- 
dictions are cited by the learned counsel for the plaintiff in 
support of the contention that under contracts of insurance 
valid in their inception, which contain no provision against 
suicide, and are payable directly to nominated beneficiaries, 
the insurer is liable regardless of the manner in which the in- 
sured came to his death. As above indicated, our decision is 
not at variance with those cases which are based upon ordi- 
nary contracts of insurance. Among the cases cited, however, 
there are some in which the courts of other States have gone 
to the extent of applying this principle to beneficiary certifi- 
cates like the one in the case at bar, and these cases we must 
decline to follow. 

These views would require a reversal of the judgment here- 
in but for the provision in the amended by-law referred to, 
which entitles the plaintiff to have refunded ‘to her all pay- 
ments made upon the certificate, together with interest there- 
on at the rate of 3 per cent per annum. Under this provision 
we will modify the judgment by deducting therefrom the ex- 
cess over such payments and interest as stated, and, as thus 
modified, affirm the same, without costs to either party in this 
court. 

Parker, C. J., and Gray, O’Brien, and Cullen, JJ., concur. 
Bartlett, J., concurs in result. Martin, J., not voting. 

Judgment accordingly. 
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SUPREME COURT OF NEBRASKA. 


WESTERN TRAVELERS’ ACC. ASS’N - 
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HOLBROOK. * 


Plaintiff testified that he leaned against the balustrade surrounding the 
stairway on the fourth floor of a building, and that his next suc- 
ceeding consciousness was a sense of intense pain, and a realization 
that a physician was applying stimulants to his nostrils at the land- 
ing beneath the balustrade, where he was found with both legs 
fractured. He had no recollection of his flight through spare. 
Evidence held sufficient to warrant the inference of an accidental 
fall from the balustrade. Held, further, that the inference of an 
accidental fal! is one inference to be drawn from the facts proved, 
which must prevail in the absence of a showing that the fall was 
the result of design or insane impulse. 


The beneficiary will not be held to a strict and literal compliance with 
the provisions of an accident insurance policy with reference to 
final proofs of the extent and duration of the injury, where a short 
delay in supplying such proofs has been occasioned by circum- 
stances not attributable to his own laches or bad faith, and particu- 
larly where the insurer could easily have enabled the claimant to 
obviate its objections to the sufficiency of the proof. 


Evidence examined, and held sufficient to warrant the judgment and 
finding of the trial court. 


Former decision herein adhered to. 


On rehearing. Affirmed. 

Krrxpatricr, C. 

This action was brought by Edgar Hodgson Holbrook, de- 
fendant in error, against the Western Travelers’ Accident 
Association, plaintiff in error, in the District Court of Douglas 
County. The case is here upon rehearing, the prior opinion 
being found in 31 Ins. L. J., 840. We have re-examined the 
evidence, and will restate the facts, in connection with the 
discussion of the questions presented, so far as may be neces- 
sary. 

In the prior opinion it is said: ‘“ When it has been suffi- 
ciently established by circumstantial evidence that a person 
has suffered injury by falling from a dangerous height, it will 
be presumed, in the absence of evidence to the contrary, that 
the fall was accidental.” The accident for which recovery is 
sought in this case is alleged to have occurred January 8, 1898. 
According to the testimony of defendant in error, at 10 o’clock 

* Decision rendered April 22, 1908. Syllabus by the Court. 
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in the forenoon of that day he had an appointment on the 
fourth floor of the building, No. 346 Broadway, New York. 
While waiting, he leaned against the balustrade surrounding 
the stairway, and, as he says, “in some manner I lost my bal- 
ance, and fell over the balustrade to the steps below, sustain- 
ing fractures of both legs.” The balustrade was about three 
feet high. Defendant in error leaned against it with one leg 
resting against it and the other resting on the floor. He had 
never been afilicted with vertigo, fits, or dizziness, or any 
similar affliction. He was not conscious of any dizziness pre- 
ceding the fall. He did not recollect his flight through the 
air, or any sensation presumably produced thereby. His first 
sensation after the remembrance of leaning against the balus- 
trade was when a physician called to attend him applied 
stimulants to his nostrils. This was at the landing where he 
alleged he had fallen. There is no further testimony as to the 
manner in which the injury was sustained. There is likewise 
no testimony tending to explain the injuries upon any other 
hypothesis than that given by defendant in error. As we un- 
derstand the contention of plaintiff in error, it is that defend- 
ant in error must prove that he suffered the injuries com- 
plained of by accidentally falling over the balustrade of the 
New York Life Building, and that the evidence is insufficient 
to establish this allegation. This contention is based upon 
the following analysis of the proof: (1) The fall from the 
balustrade to the steps beneath is proven by circumstantial 
evidence; hence, it is an inference. (2) If plaintiff fell from 
the balustrade to the steps beneath, the fall was either acci- 
dental or it was not. There is no direct or positive proof that 
it was either. Therefore to say that it was accidental is to 
base an inference of the accidental character of the fall in 
part upon the inference that there was a fall, thus contraven- 
ing the rule that an inference or presumption cannot be based 
upon an inference or presumption. Counsel say: ‘“ Should 
we grant that there are sufficient proved circumstances from 
which to infer that Holbrook fell over the balustrade, he is 
faced by the legal impossibility, as shown above, of using this 
inference as a basis upon which to rest the ultimate fact 
necessary to be proved, that the fracture was caused by acci- 
dentally falling over the balustrade. He can arrive at this 
ultimate fact only by using this inference as one of the step- 
ping stones.” Under this state of the proof counsel strenu- 
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ously insist that defendant in error cannot recover without 
contravening the rule referred to. This rule, we may freely 
concede, where applicable, is well grounded. The laymen, in 
the ordinary course of human conduct, may safely, and even 
prudently, act upon a chain of inferences. But, as suggested, 
courts are not guessers, and legal presumptions are required 
to be based upon proven facts. In our view, however, the rea- 
soning of counsel in which it is sought to interpose this axiom 
as an insurmountable barrier to recovery is only apparent. 
The evidence set out, we think, proves a fall; and, although 
this fall is purely an inference frem circumstances proven, it 
is nevertheless so certain that we do not believe that any 
court would hesitate to accept it as conclusive. Counsel sug- 
gest the absence of all proof as to the time intervening be- 
tween 10 a. m., January &th, when defendant in error stood at 
the balustrade, and the timé when he was found on the steps 
beneath, and also the absence of any person who saw him fall. 
The evidence, in brief, is that on the date named he stood at 
the balustrade—that being a fact cognizable to his own con- 
sciousness—and that the next succeeding impression upon his 
mind was a sense of intense pain, and the application of 
stimulants to his nostrils by a physician who was attempting 
to revive him, and a realization that he was on the stairs be- 
neath. Assuming the truth of the facts actually testified to, 
the inference follows that he fell. This testimony convinces 
our minds; it convinced the mind of the trial court; and we 
believe that defendant in error himself believed that he fell, 
as he alleges. The expereince of falling through a space of 
four stories, and living afterward to tell of it, is so rare that 
we do not believe the probable workings of the human mind 
during the flight can be the subject of any safe or fairly accu- 
rate generalizations, and, consequently, are not prepared to 
say that defendant in error’s testimony that he has no recol- 
lection of falling is inconsistent with the assumed fact that he 
fell, and we are strongly inclined to think that to so hold 
would be, indeed, harsh, and well calculated to make recovery 
upon accident insurance policies in many instances wholly im- 
possible, when in truth the facts shown are sufficient to con- 
vince any sane man that there was an accident. 

Was the fall thus proven accidental? We do not under- 
stand counsel to deny that it was, but do certainly deny that 
the accidental character of the fall is proven by competent 
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evidence. The logic of counsel seems to be: Conceding that 
the circumstances show a fall, they show that, and nothing 
more. To say that it was accidental is to base an inference in 
part upon the inference of a fall. We think the fallacy is ap- 
parent. It was accidental or it was not. It is impossible to 
exclude the one prediction without adopting the other. 
Adopting counsel’s logic, we might say that we cannot arrive 
at the ultimate fact that it was not accidental without using 
the inference of a fall as one of the stepping stones. Yet this 
inference is highly artificial, while the inference that it was 
accidental is natural, and in harmony with accepted premises. 

There are perhaps two hypotheses that the fall was not ac- 
cidental: (a) That he intended to end his life by dashing him- 
self to the floor beneath; (b) some one with malicious intent 
secretly pushed him over the balustrade. The impulse of self- 
preservation, the desire to prolong life, is so rarely absent in 
any individual, the vast majority of mankind possessing it in 
all of its vigor, that, in the absence of proof to the contrary, 
defendant in error is entitled to the presumption that he did 
not fall intentionally. The defendant charged with a crime is 
mantled about with a presumption of innocence. But this 
same presumption attaches alike to all men everywhere, and, 
in the absence of some proof, we fail to see how it could be 
presumed that some one maliciously pushed defendant in er- 
ror over the balustrade. There is, perhaps, another hypothe- 
sis under the terms of the contract; namely, that he was 
seized with an uncontrollable suicidal impulse. But we do 
not see that his position is thereby altered. Insanity would be 
matter of defense to be affirmatively pleaded and proven. 
There would be no burden on defendant in error to prove his 
sanity until a case was made that he was insane. It is not 
evidence of insanity that one leans against a balustrade three 
feet high, albeit to do so is imprudent. There is no alterna- 
tive but to admit that it is impossible to say that there was 
an accidental fall without saying that there was a fall. We 
cannot deny that there was a fall, and hence, in the absence 
of any evidence tending to show that it was the result of de- 
sign or insane impulse, the legal presumption is that it was: 
accidental. As a basis of all legal reasoning, the normal is 
presumed; the abnormal must be proven. The circumstances: 
proven in this case fully warrant the conclusion of fact that 
defendant in error accidentally fell over the balustrade. An 
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accident is an event that takes place without one’s foresight 
or expectation; an undesigned, sudden, and unexpected event; 
“often an undesigned and unforeseen occurrence of an 
aftlictive or unfortunate character” (Webster’s Dict.); and it 
is to be assumed, therefore, that one who suffers an accident 
will, in many cases, be without the power to narrate all the 
circumstances leading up to or resulting in the accident. <Ac- 
cordingly, the inability of defendant in error to testify to all 
the circumstances of his accident is due in part to the fact 
that it was an accident; that it was unforeseen, unexpected, 
undesigned and certainly sudden. If it had not been unfore- 
seen and undesigned, he might have arranged for witnesses; 
but we decline to hold that, being unable to call any witness to 
the fact of his fall, whose testimony might affirmatively show 
that it was accidental, he is not entitled to the presumption of 
innocence, the presumption of sanity, and the presumption 
that no one violently hurled him over the heights, the circum- 
stances actually shown being sufficient, and we hold that they 
show that he accidentally fell, sustaining the injuries. 

A further question for consideration at this hearing is 
whether defendant in error furnished proper and timely 
proofs of injury, and its duration and extent as required by 
the contract. The question involves an examination of the 
evidence as to what defendant in error did in compliance with 
a letter of the plaintiff in error addressed to him January 26, 
1898, a few weeks after the accident, stating that certain 
blanks for final proof were inclosed, “ which you will please 
return, properly executed, as soon as you have recovered.” 
The blanks referred to were a final statement of claimant’s 
physician and claimant’s own final statement. On January 
16, 1899—a year and eight days after the injury—claimant’s 
disability continuing throughout that period, he sent to the 
company the following letter: “I inclose herewith physi- 
cian’s final report in my case; my report and physician’s first 
statement having been forwarded to you shortly after the 
accident.” On January 20, 1899, the company replied, ac- 
knowledging the receipt of physician’s final statement or re- 
port, but stating that claimant’s own final report had not 
been received. From defendant in error’s letter of the 16th 
it would seem that he understood that no final report; 
namely, a report subsequent to the termination of the period 
of indemnity or the period of disability, was required. How- 
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ever, on January 23, 1899, defendant in error promptly replied 
to the company’s letter of the 20th, stating that he had filled 
out all the blanks received from the company, but that, if fur- 
ther proof of any description were required, the company 
should send the necessary blanks to him at once, and he would 
return them properly executed. Some three months after the 
accident defendant in error, who had made a request upon the 
company for certain advances under the contract, assuming 
that the contract entitled him to payments from time to time, 
employed an attorney in Chicago to look after his claim 
against the insurance company, evidently growing suspicious 
because of the attitude assumed by the company as indicated 
by its reply to his request for advance payments. This fact 
explains the letter of the company dated January 28, 1899, re- 
ferring to defendant in error’s letter of the 23d of that month, 
in which defendant in error expressed his readiness to fill out 
any blanks which might be required, in which the company 
stated, “As per your instructions of last year, we have ad- 
dressed communications with reference to your claims to your 
attorney, Mr. Edward O’Bryan, of Chicago.” This, then, was 
the answer to Holbrook’s request for the necessary blanks 
which had not yet been executed. On January 28th—the 
same day on which the company sent this letter to Holbrook 
—it sent a letter to O’Bryan, stating that claimant’s final re- 
port had not been received, but did not inclose any blank. On 
February 10, 1899, the attorney replied that, if the blank or 
blanks were sent to him, he would see that claimant filled 
them out at once. On February 17th the company sent the 
blank referred to, but distinctly stated that no conditions of 
the policy were thereby waived. This blank was thereupon 
executed with reasonable diligence. 

When it is remembered that defendant in error was at 
Germantown, Pa., the attorney at Chicago, and the office of 
the company at Omaha, and that thirty days from the expira- 
tion of the period of indemnity would expire on February 8, 
1899, the evasive communication of the company to Holbrook 
on the 28th of January, and its failure to inclose in its letter 
of that date to the attorney the blank referred to, are signifi- 
cant facts. If the company had sent the blank directly to 
Holbrook on the 28th, there would have been ample time to 
get it to the office of the company before February 8th. Hol- 
brook filled out all the blanks that he received. He clearly 
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indicated his readiness to do anything further required. 
Nothing by him done shows any effort to mislead or evade. 
The saive certainly cannot be said regarding the conduct of the 
officers of the company. Holbrook could not fill out a blank 
which he did not receive. It is true that he testifies to the re- 
ceipt by him of the blank known as claimant’s final statement; 
but if, as he testifies, this was filled out shortly after the acci- 
dent, and sent in at once, then he did not have such blank at 
the time it was needed, and he made known its absence in 
time for the company to supply it. The failure of the company 
to supply it either to him or his attorney, after notice that he 
did not have it, we must hold sufficient to excuse him for not 
making the proof sooner. We think the true rule applicable 
here is that litera] compliance with provisions like that under 
consideration will not be required when to do so would in- 
volve an impossibility. It is the doctrine of this court that a 
more liberal construction will be given to such provisions 
than to conditions to be complied with prior to the injury for 
the purpose of keeping the policy in force. The beneficiary iu 
this case acted with diligence, and with no laches on his part. 
It was easily within the power of plaintiff in error to have 
enabled Holbrook to obviate its objections to the sufficiency 
of his final proof: Woodmen Accident Ass’n vs. Pratt, 62 
Neb., 674. Under the facts and circumstances thus clearly 
shown, we are of opinion that there was no forfeiture under 
the contract, and that the contract was sufficiently complied 
with. 

It is recommended that the former decision in this case be 
adhered to, and the judgment of the District Court be 
affirmed. 

Hastings and Lobingier, CC., concur. 

Perr Curiam. 

For the reasons stated in the foregoing opinion, the former 
decision in this case is adhered to, and the judgment of the 
District Court is affirmed. 
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SUPREME COURT OF OHIO. 


ZZTNA LIFE INS. CO. ov HartrorpD, Conn., 
v8. 


DORNEY.* 


1. Under favor of section 5201, Rev. St., counsel may request the court 
to instruct the jury, if they return a general verdict, to find spe- 
cially upon particular questions of fact stated in writing, but it is 
not error to refuse a request to instruct the jury to return a special 
verdict answering such questions. 


2. If a policy of insurance against accident contains a stipulation that 
the insurer shall not be liable on account of the death of the as- 
sured if it results wholly or partly from infirmity or disease, the 
stipulation is available as a defense, notwithstanding sections 3625 
and 3626, Rev. St., whose effect is limited to defenses founded on 
fraud or misstatement in the application. 


Error to Circuit Court, Hancock County. Action by one 
Dorney, an infant, by his guardian, against the -Etna Life In- 
surance Company of Hartford, Conn. From a judgment af- 
firming a judgment for plaintiff, defendant brings error. Re- 
versed. 


The defendant in error, as beneficiary, brought suit in the 
Court of Common Pleas against the company upon a policy 
of insurance against accident to recover on account of the 
death of George S. Dorney, alleged to have resulted from ac*i- 
dent. 

The cause and manner are thus alleged in the petition : 
“On said twenty-third day of October, 1899, at about 11 
o’clock in the forenoon, said George 8S. Dorney, with the aid of 
a servant, was clearing away some rubbish on grounds adjoin- 
ing said brick and tile factory, and which had been used in 
connection with said business; and in so doing it became 
necessary to remove a certain stone a short distance, said 
stone weighing about one hundred and fifty pounds; and, 
thinking it heavier than his said servant should lift and re- 
move alone, he took hold of one side, with his servant on the 
other side, and together they lifted and undertook to carry it 
a short distance required, but in so doing, without any negli- 
gence, want of care, or overexertion, and wholly by accident 
beyond foresight, expectation, and as an unusual effect, and 


* Decision rendered, March 31, 1903. Syllabus by the Court. 
VoL. XXXII. - 46. 
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thereby as a direct result, caused and produced a rupture and 
hole through the stomach of said George S. Dorney, said rup- 
ture being about three-fourths of an inch in diameter, causing 
the contents of his stomach to escape into the abdomen, and 
thereby caused immediate and intense suffering, and his 
death within thirty-six hours thereafter. Immediately after 
said accident the excessive agony and extreme pain marked 
visibly upon the body the deadly injury received by said acci- 
dent, and so remained afterward until his decease. Plaintiff 
says that a post mortem examination made known the facts 
that at some period during the life of said George 8S. Dorney— 
probably several years before his decease—what is generally 
known as a ‘round ulcer’ had made a hole through the stom- 
ach of said George 8. Dorney of about three-fourths of an inch 
in diameter at its base, making the hole through the walls of 
the stomach of about three-eighths of an inch in diameter. 
This opening nature had kindly patched by growing a fold of 
the omentum or covering of the bowels over the opening, and 
so closing it like a patch. Said condition is not very uncom- 
mon, and the cure so complete as to leave no injurious conse- 
quences or knowledge of weakness or danger. But in the case 
of said George 8S. Dorney it was at the post mortem ascer- 
tained that the patch by this accident was torn off this open- 
ing, and thereby the result above stated followed.” 

For its defense the company relied upon the stipulations of 
the policy restricting its liability to injuries resulting from 
accidents, and particularly upon the following limitation ex- 
pressed in the policy :— 

This insurance does not cover disappearance; nor sui- 
cide; nor the result of injuries, fatal or otherwise, inflicted 
intentionally by the insured, or intentionally by any other 
person (except assaults committed for the sole purpose of 
burglary or robbery); nor the result, fatal or otherwise, of 
injuries of which there is no visible mark upon the body (the 
body itself in case of death not being taken as such mark); 
nor the result, fatal or otherwise, of voluntary or involuntary 
taking of poison, contact with poisonous substances, inhal- 
ing of any gas or vapor, or of sunstroke or freezing. This in- 
surance does not cover, in event of accident or death, loss of 
limb or sight, or disability, resulting wholly or partly, di- 
rectly or indirectly, from bodily or mental infirmity, or dis- 
ease in any form, proximate or contributory, as a primary, 
secondary, or final cause of accident, injury, disability, or 
death. 
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To bring the case within those stipulations of the policy, its 
answer contained the following allegations: “It says said 
policy was issued by defendant, and accepted by said George 
S. Dorney, upon the express conditions—and which conditions 
are inserted in said policy as a part thereof—that said insur- 
ance should not cover the result, fatal or otherwise, of injuries 
of which there is no visible mark upon the body, the body it- 
self, in case of death, not being taken as such mark; and, fur- 
ther, that said insurance should not cover, in event of accident 
or death, loss of limb or sight, or disability, resulting wholly 
or partly, directly or indirectly, from bodily or mental in- 
firmity, or disease in any form, proximate or contributory, as 
a primary, secondary, or final cause of accident, injury, disa- 
bility, or death; nor did said insurance cover injuries result- 
ing from excessive labor or overexertion. It says the death of 
said George 8S. Dorney did not result solely from bodily in- 
juries effected through external, violent, and accidental 
means, but it says, for a long period of time next preceding 
his death, said decedent had suffered from an affection and 
disease known as ulcer of the stomach. That shortly prior to 
his death said disease of the stomach had so far advanced 
that thereby and by reason of the same a hole about three- 
eighths of an inch in diameter was made through the walls of 
the stomach, allowing the escape of the contents of the stom- 
ach into the abdominal cavity, producing what is known as 
peritonitis, thereby causing said suffering and death of said 
George S. Dorney. It says there was no visible mark of any 
injury or injuries whatever upon the body of said decedent 
George S. Dorney.” 

The evidence introduced upon the trial showed the cireum- 
stances of the death of the assured to have been substantially 
as alleged in the petition. It also showed that a post mortem 
examination was made by and in the presence of a number of 
physicians, whose testimony tended to show, if indeed it did 
not conclusively establish, that for two or three years before 
his death the assured had been afflicted with ulcer of the 
stomach, which had resulted in the complete perforation of 
that organ; that, while nature had thrown a thin patch over 
the perforation, the organ never became normally strong, and 
that the perforation was present as a contributing, even as the 
primary, cause of death. 
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Before the argument the court refused numerous instruc- 
tions which the defendant requested, among them the follow- 
ing: “Fourth. If you find from the facts and circumstances 
proved that the coat of the stomach of said George S. Dorney 
had been eaten through by an ulcer, and was left in a weak- 
ened and diseased condition, and that but for such diseased 
and weakened condition of his stomach the injury which 
caused his death would not have resulted from anything he 
did on the twenty-third of October, 1899, then and in that case 
the plaintiff cannot recover, and your verdict must be for the 
defendant.” 

The record further shows that: “The defendant requested 
the court to instruct the jury to return a special verdict, an- 
swering the following questions; to wit: ‘First question: 
On the twenty-third of October, 1899, before said Dorney took 
hold of the stone referred to in the pleadings, was his stomach 
in a sound or unsound condition? Second question: On the 
twenty-third of October, 1899, before said Dorney took hold of 
the stone referred to in the pleadings, was his stomach in a 
diseased or unsound condition? Third question: If you an- 
swer that his stomach was diseased, then answer whether by 
reason of the disease his stomach was in a weakened condi- 
tion. Fourth question: If you answer that his stomach was 
in a weakened condition on that morning, then would any- 
thing he did on that day have caused the injury if it had not 
been for such weakened and diseased condition?’ ” 

The court refused to instruct the jury to answer these ques- 
tions of fact, or any of them, and to all of these refusals the 
defendant excepted. A verdict was returned in favor of the 
plaintiff, the defendant’s motion for a new trial was over- 
ruled, and a judgment was entered upon the verdict. In the 
Circuit Court the judgment was affirmed. 


Joun Por and Mertz Newron Por, for Plaintiff in Error. 
Buackrorp & Brackrorp, for Defendant in Error. 


Suavor, J. (after stating the facts). 
The case does not require us to place an estimate on the 
learning which the briefs exhibit with respect to the lexi- 
graphic meaning of the word “ accident,” nor need we deter- 
mine the effect of the stipulation of the policy from which it 
is claimed that rules of evidence had been prescribed for de- 
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termining whether death resulted from accident. The stipula- 
tion by which the company is exempted from liability “in the 
event of death resulting wholly or partly, directly or indi- 
rectly, from infirmity, or disease in any form, procuring or con- 
tributing, as a primary, secondary, or final cause of death,” is 
definitive of the obligation which the company assumed in 
consideration of the premium paid. It distinguishes the lia- 
bility assumed from the larger liability which is incident to 
general insurance. By excluding a portion of the liability of 
a general insurer, it takes account of considerations which 
would materially and legitimately weigh in determining the 
amount of the premium. Being a contractual limitation upon 
the liability assumed, it is not obnoxious to criticism as an 
attempt to limit the evidence by which the beneficiary may 
establish the facts which bring his case within the liability 
fixed by the terms of the contract. 

It is in vain that the defendant in error invokes the pro- 
visions of sections 3625 and 3626, Rev. St., as against these 
stipulations of the policy. Those sections, under the condi- 
tions therein prescribed, prevent defenses upon the ground of 
fraudulent applications, but they do not apply to a case like 
this, where the defense is founded upon a limiting stipulation 
of the policy. 

No consideration is presented in the briefs which raises any 
doubt respecting the right of the company to rely upon this 
stipulation of the policy, but, while the particular questions 
of fact which counsel for the company propounded upon the 
trial to be answered by the jury were pertinent in view of the 
stipulation of the policy and the evidence relating to the 
cause of the assured, the record shows that counsel made a 
request which was not authorized by the statute. It appears 
from the record that the request was that the court should 
“instruct the jury to return a special verdict, answering the 
questions ” propounded. The provision of the statute by 
which this is supposed to have been authorized is found in sec- 
tion 5201, Rev. St.: “In all cases when requested by either 
party, the court shall instruct the jurors, if they render a gen- 
eral verdict, to find specially upon particular questions of fact, 
to be stated in writing, and shall direct a written finding 
thereon.” Very plainly the statute contemplates that the an- 
swers to such questions of fact shall be returned with a gen- 
eral verdict, and it does not authorize the request made in 
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this case that the court direct the jury to return a special ver- 
dict answering the questions submitted. The purpose in view 
in requiring the finding on such particular questions of faci 
is to test the correctness of the general verdict: The Cleve- 
land & Elyria Electric R. R. Co. vs. Hawkins, 64 Ohio St., 391; 
Gale vs. Priddy, 66 Ohio St., 400. 

But the refusal of the court to give to the jury, for their 
guidance in determining upon the general verdict, the re- 
quested instruction set out in the statement of the case, must 
have been prompted by the view that the stipulation under 
consideration, limiting the liability of the company to a death 
resulting from accident alone, is invalid. For that conclusion 
there is no basis either in reason or in the decided cases. The 
instruction requested was pertinent in view of the stipula- 
tions of the policy, the issues of fact made by the pleadings, 
and the evidence offered by the plaintiff below. By it the jury 
would have been directed to inquire whether the conditions 
set out in the policy as excluding the liability of the company 
actually existed, and to return a verdict in its favor, if upon 
the evidence it should be found that those conditions existed. 

The judgments of the Circuit Court and Court of Common 
Pleas are reversed. 


Burket, C. J., and Spear, Davis, Price, and Crew, JJ., concur. 





Grier vs. Mutual Life Ins. Co. 


SUPREME COURT OF NORTH CAROLINA. 


GRIER 
vs. 
MUTUAL LIFE INS. CO. or NEw York. * 


The policy and application both provided that if the application were 
approved and the policy issued it should be in force from the date 
of application. ; 

Heid, That a provision in the application that the contract should not 
take effect until the payment of the first premium, while in good 
health, was only a provisional agreement authorizing the withhold- 
ing of delivery unless in good health; but such delivery in the ab- 
sence of fraud estops the company from setting up nonpayment or 
bad health to defeat the contract. 


The acknowledgment of the payment of premium in the policy, while 
only prima facie, and not barring its recovery if not actually paid, 
cannot be contradicted for the purpose of invalidating the policy. 


The agent delivered the policy to a representative of insured while the 
latter was ill. 


Held, That the issue of the policy was an acceptance of the application, 
and should be based on the condition of health at the date of ap- 
plication. It was not affected by a subsequent change of health, 
but the company reserved the right not to complete the contract by 
acceptance of premium unless in good health. Delivery concluded 
the contract. 


Appeal from Superior Court, Mecklenburg County. Action 
by J. M. Grier, administrator, against the Mutual Life Insur- 
ance Company of New York. Judgment for plaintiff, and de- 
fendant appeals. 


Jones & Titer, for Appellant. 
Bourwe.yt & Canster, for Appellee. 
Crank, C. J. 

On 26th February, 1901, the plaintiff’s intestate made out 
an application for a policy of insurance upon his life, which 
was sent to the home office of the defendant, where it was 
accepted, and a policy thereupon was duly executed 9th 
March, and is dated 26th February. This policy was sent to 
defendant’s agent for delivery, who delivered the same on 
14th March. In the meantime the insured had been taken, on 
6th March, with a chill from exposure, which was followed by 
fever. On 12th and 13th March he was free from fever, and 
the attending physician (witness for defendant), says his con- 
dition was not so good the next day (14th), and on the 15th he 


* Decision rendered, May 5, 1903. 
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developed catarrhal pneumonia, and died 18th March. At 
the time the policy was applied for, the insured said he pre- 
ferred to pay the premium ($23.30) in cash, and in presence of 
the defendant’s agent told Mr. Lee, who had money of the in- 
sured in hand, to pay that sum to the defendant’s agent. On 
14th March the defendant’s agent told Lee he had the policy, 
who told him, as the said agent testifies, that the insured was 
not well, and that he had a cold, or the grippe, and was up at 
his house, and suggested that the agent go up to his house to 
see him; but the agent did not do so, and delivered the policy 
to Lee, who offered the money to the said agent, who toid him 
that he would get it when he collected the other premiums at 
that point, and on 16th March the said agent paid the pre- 
mium on this policy to the district agent at Charlotte. On 
hearing of the death, the company sent out blanks for proofs 
of loss, and no offer to return the premium was made till 8th 
July (after this suit began), though on 26th June the district 
agent wrote to the plaintiff that “the amount of premium, 
with interest, paid on 14th March, 1901,” had been returned 
to him by the company, who had declined to pay the loss. 
There were no averments in the answer of fraud in the appli- 
cation, or in the suppression of facts, or misrepresentation as 
to the condition of health of the insured 14th March, when the 
policy was delivered. 

The defendant excepts because the court instructed the 
jury, if they believed there was a material change in the 
health of the insured between the time of the application and 
the delivery of the policy, to answer the issue in favor of the 
defendant, “ unless you further find from the evidence that 
the defendant company, before the delivery of the said policy, 
received notice of the said changed condition in the health of 
said Davidson, and waived its right to avoid the policy for this 
reason.” And the defendant further excepted because the 
court charged that if the company accepted the application 
on 9th March, and executed its policy, and sent the same to its 
local agent for delivery, and “if you further find from the evi- 
dence that on 14th March, and before the delivery of the policy 
to said Davidson [the insured], the said Gordon [defendant’s 
agent] received notice of the material change in the condition 
of the health of said Davidson, if you find there was such a 
change, and the said Gordon, notwithstanding such notice, de 
livered said policy to Lee, with instruction to deliver it to 
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Davidson at once, and for the purpose of making it a binding 
contract on the defendant company, and that Lee did so, and 
that Lee offered to pay Gordon the premium upon the policy 
for Davidson, pursuant to instructions from said Davidson, if 
you find there ever were such instructions, but that Gordon, 
for his own convenience, requested that the plaintiff’s pre- 
mium be not paid then, but that the same should be paid him 
in accordance with the usual course of dealing between him- 
self and said Lee, and that this was agreed to between said 
parties, and that on the 16th of said month Gordon sent the 
company’s part of said premium, in the usual course of busi- 
ness, to the defendant, and upon the death of said Davidson 
notice thereof was given to the defendant, and that the de- 
fendant sent to the administrator of the deceased blank ap- 
plications for proving the death of said Davidson, with in- 
structions to make out said proofs, then the court instructs 
you to find that the defendant company, before delivering said 
policy, had notice that there had been a material change in 
the condition of the health of said Davidson since making his 
application, and before the delivery of the policy, and had 
waived its right to have the policy avoided for this reason.” 
There is nothing in these instructions of which the defendant 
could complain, and our disposition of them renders it un- 
necessary to discuss the other exceptions. 

All the points herein raised were considered and decided by 
a unanimous court in the recent case of Kendrick vs. Insur- © 
ance Co., 124 N. C., 315. The policy, as well as the application, 
provides that, if the application is approved and a policy is 
issued, it shall be in force from the date of the application. 
When, therefore, the application was accepted and the policy 
was issued, 9th March, it dated back to 26th February. In 
fact, the policy certifies that it was signed 26th February. 
There only remained the delivery of the policy to complete the 
contract. The provision in the application that the contract 
shall not take effect until the first premium shall have been 
paid, during the applicant’s continuance in good health, is 
only a provisional agreement authorizing the company to 
withhold the delivery of the policy until such payment in good 
health; but, when the company actually delivers the policy, 
then it is estopped, in the absence always of fraud, to assert 
that its solemn contract is void, either on account of nonpay- 
ment of premium or of ill health, which stipulations were as- 
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serted in the application as conditions to excuse it from such 
delivery, and are not grounds to invalidate the policy after it 
has been delivered. If the premium in fact is not paid, the 
acknowledgment of payment, so far as it is a receipt for 
money, is only prima facie, and the amount can be recovered; 
but, so far as the acknowledgment is contractual, it cannot be 
contradicted so as to invalidate the contract. See Kendrick 
vs. Insurance Co., supra, and cases there cited. The same 
principle is there shown to apply to deeds and all other con- 
tracts under seal. The same rule applies to the stipulations 
in the application which provide that the contract shall not 
take effect till the first payment shall have been made during 
continuance in good health. The application recites that the 
agent has given the insured a binding receipt, “ signed by the 
secretary of the company, making the insurance in force from 
this date, provided this application shall be approved and the 
policy signed by the secretary at the head office of the com- 
pany and issued.” It was agreed thereby that, if the applica- 
tion was accepted and the policy issued, the insurance began 
from the date of the application. Everything counted from 
that date, which is the anniversary on which future premiums 
must be paid, or the policy forfeited for nonpayment. The 
risk of illness accruing after said date was upon the company 
from its acceptance of the application and “ issuance ” of the 
policy, but the company reserved to itself the advantage of a 
provision that the contract shall not go into effect “ till pay- 
ment of premium during the applicant’s continuance in good 
health;” thus giving itself a local penitentiz, and making the 
insured bear his own risk till payment of premium and issu- 
ance of policy. But when the policy is not only issued, but 
delivered, its delivery, in the absence of fraud, is conclusive 
that the contract is completed (Ray vs. Ins. Co., 126 N. C., 166), 
and is an acknowledgment of payment during continuance in 
good health. If the agent had not delivered the policy, 
whether the circumstances would have justified the withhold- 
ing of the delivery, so as to release the company from re- 
sponsibility, is not a matter before us. He did deliver it, and 
with full opportunity to see the insured, and with a sugges- 
tion that he do so; and there is no allegation of fraud and 
collusion, as in Sprinkle vs. Indemnity Co., 124 N. C., 405. 
The delivery of the policy closed the contract, like the delivery 
of any other deed, and the preliminary provisions in the ap- 





1903. ] Grier vs. Mutual Life Ins. Co. 731 


plication for withholding thereof ceased to be of any force. 
In Kendrick’s Case, supra, the money was not paid till after 
a lingering illness, and on the very day of the death, and then 
by a friend, but it was held that the delivery of the policy was 
conclusive as to the contract being complete. 

Numerous authorities can be cited in support of what is 
here said, but the matter ‘has been sufficiently elaborated in 
Kendrick vs. Insurance Co., supra. To same purport, Life 
Ass’n vs. Findley (Tex. Civ. App.), 68 S. W., 695; Indemnity 
Ass’n vs. Grogan’s Admm’r (Ky.), 52 8. W., 959; Insurance Co. 
vs. Koehler, 63 Ill. App., 188; Ins. Co. vs. Schlink, 175 IIl., 284; 
Quinn vs. Metropolitan Life Ins. Co. (Sup.), 41 N. Y. Supp., 
1060; McElroy vs. Ins. Co., 36 C. C. A., 615. In Life Ass’n vs. 
Findley and Indemnity Co. vs. Grogan, the facts were identi- 
cal, almost, with those in this case. 

There is no stipulation that the policy shall not be delivered 
unless the insured is in good health, for that would unjusti- 
fiably shift off upon the insured any mortal illness accruing 
after the application, and during the time for which he has 
paid. But the agreement is that the first premium must be 
paid during good health, and, in the absence of fraud, the de- 
livery of the policy is conclusive of that fact. It was contem- 
plated by the parties that the payment should be made with 
the application and that the receipt then given should protect 
the insured from that date, if the application were accepted. 
The issuance of the policy is acceptance of the application, 
and should be based upon the status at the time the applica- 
tion is made, and is not affected by a subsequent change of 
health, for that is part of the risk the company assumed, and 
for which it was paid. When the premium is not paid with 
the application, the company reserves the right not to com- 
plete the contract till payment of the premium while the in- 
sured is in good health. But as already said, the actual de- 
livery of the policy concludes the contract, in the absence of 
fraud. If the local agent were the agent of the insured, the 
mailing the acceptance—the policy—directed to him, would 
close the contract: Adams vs. Lindsell, 1 B. & Ald., 681; 
Benj. on Sales, § 44. Certainly, as he is the agent of the com- 
pany, the delivery of the policy by him is its delivery. 

No error. 

Walker, J., having been of counsel, did not sit on the hear- 
ing of this case. 





Insurance Law Journal. 


SUPREME COURT OF NEBRASKA. 


MODERN WOODMEN OF AMERICA 
v8. 
COLMAN kT AL. * 


A benevolent association, which issues benefit certificates to its mem- 
bers, payable from a fund maintained by assessments upon the cer- 
tifleate holders, is, in effect, a mutual life insurance company, and 
is governed by the general rules of law applicable to such compa- 
nies. 

A forfeiture incurred by the holder of a life insurance policy or contract 
is waived if the company, with knowledge of the facts, subsequently 
collects premiums, dues, or assessments on account of the contract, 
and retains them, without objection, until after the death of the 
insured. 


It is the duty of an agent to make known to his principal all the facts 
concerning the service in which he is engaged that come to his 
knowledge in the course of his employment, and this duty he is, in 
a subsequent action between his principal and a third person, con- 
clusively presumed to have performed. This is the foundation of 
the rule, necessary to the public safety, that notice to an agent in 
the course of his employment is notice to his principal. 


Commissioners’ Opinion. Department No. 3. Error to Dis- 
trict Court, Cass County. Action by Asa Colman and others 
against the Modern Woodmen of America. Judgment for 
plaintiffs. Defendant brings error. Affirmed. 


J. W. Wuirr, C. A. Arxrnson, JEssre L. Roor, and J. G. Joxunson, 
for Plaintiff in Error. 
M. Cuapman and Marruew Gerina, for Defendant in Error. 


Amers, C. 

This cause is resubmitted after the allowance of a motion 
for rehearing. A statement of the facts will be found in the 
former decision, 31 Ins. L. J., 498. The employment in which 
the deceased was engaged at the time of his death was not 
prohibited by the contract of insurance, but it was stipulated 
that, if he should engage therein, he should forfeit his bene- 
ficiary interest. unless he should file with the head clerk of 
the order a written waiver of any liability by it for loss by 
death as a direct result of such occupation. He did not file 
such a document, but the clerk of the local camp, through an 
assistant, continued to collect the monthly assessments or 


* Decision rendered, April 22, 1903. Syllabus by the Court. 
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dues, and to remit them to the head clerk, with full knowl- 
edge of the circumstances, for a period of three months, and 
until the death of the insured. Correctly speaking, the ques- 
tion is not whether the association, by this conduct of its 
agent, waived a forfeiture, but whether it waived the waiver 
required of the insured. In support of this contention that it 
did not do so, the plaintiff in error, upon the reargument, re- 
lies principally upon three decisions. The first of these is the 
opinion of the United States Court of Appeals for this circuit, 
filed after reargument, in Modern Woodmen of America vs. 
Tevis, on August 28, 1902, 54 C. C. A., 2938. From the state- 
ment of facts contained in that opinion, it does not appear to 
be in point in this controversy. As we gather from the state- 
ment, the contract provided for a suspension of the obliga- 
tions of the company when and so long as the insured should 
be and remain delinquent of an assessment which had fallen 
due on the 1st day of ‘the month of August, on the 10th day of 
which he died. He had also defaulted for one day in the pay- 
ment of an assessment which came due on the ist day of the 
preceding June, and the contract provided that in such case 
he should not be reinstated without furnishing a written war- 
ranty that he was in good health. He did not furnish the war- 
ranty, but the local clerk accepted and remitted his June 
assessment; and it was contended that in consequence there- 
of the warranty was waived, and the insured reinstated. The 
court decided against this contention, but how the question 
became material is not explained, and we are unable to under- 
stand. If a reinstatement ‘had been effected in June, still the 
deceased would have been, at the time of his death, under sus- 
pension for delinquency of the August assessment. It could 
not have been successfully urged that a formal reinstatement 
after one forfeiture or suspension, or a waiver of it, would 
operate as a waiver of a suspension subsequently incurred, 
and, beside, a reinstatement after suspension would have 
amounted substantially to a new contract of insurance, based 
upon the warranty of good health. The contract of insurance 
was already abrogated, and it could not have been renewed by 
any act of the insured alone. The warranty, if it had been 
made, would not have restored the obligation of the contract 
if it had been intentionally untruthful—a matter into which 
the officers of the company would have had a right to inquire. 
But in the case at bar Colman could have continued his con- 
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tract in force by an act of his own volition, and without the 
concurrence of the other party thereto. The Tevis Case, as it 
is described in the opinion cited, does not appear to us to be in 
any respect analogous to that now under discussion. But if it 
is so, it is in conflict with principles which have for many 
years been enforced by this court, and it therefore ought not 
to be regarded as an authority here. The decision next relied 
upon is that of this court in Field vs. National Council of 
Knights & Ladies of Security, 89 N. W., 773. In that case the 
deceased had at the time of her death been delinquent for 
more than a year of six monthly assessments and of quarterly 
dues, and had been stricken from the roll of membership, of 
all of which facts she had, and had had, full knowledge, but 
had made no attempt at reinstatement, either by discharging 
her delinquencies or otherwise. The sole claim in support of 
the plea of waiver was that, through her husband, she had 
made an oral agreement with the secretary of the local body 
that she should have an extension of time in which to make 
her payments, without affecting her standing or membership. 
It cannot be said that the case resembles this in any particu- 
lar. The decision next relied upon is by this court in Roya! 
Highlanders vs. Scoville, 92 N. W., 206. In that case the con- 
tract provided that in case of delinquency the beneficiary cer. 
tificate should be forfeited, and should not be reinstated 
without full payment, nor unless the holder should be at the 
time in good health. The deceased was critically ill of a dis- 
ease of which she shortly afterward died. She was in default’ 
of an assessment, which her husband paid to the clerk of the 
local body, who received it in ignorance of the illness. It was 
held that the payment was not made in good faith, but 
fraudulently, and was therefore ineffectual. The case does 
not appear to resemble the one at bar. 

Finally it is earnestly insisted that, inasmuch as the plain- 
tiff in error is a mutual benevolent association, it should not 
be held to the same strict rules, as respects forfeitures and 
the waiver of them, as are applicable between regular insur- 
ance companies and their policvholders. This consideration 
would appeal to us with greater force if these principles of 
mutuality and benevolence more frequently survived the hold- 
ers of certificates, and were more uniformly regarded by the 
associations as being applicable to and as including the per- 
sons named as beneficiaries. A charitable organization which 
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collects its funds with avidity, but is astute in finding excuses 
for not bestowing them upon the designated objects of its 
bounty, is not entitled to any exclusive or especial considera- 
tion at the hands of the court. The enormous volume of liti- 
gation with which associations of this kind have flooded 
the country, and the extremely technical character of their 
defenses, in many cases, to actions upon their beneficiary cer- 
tificates, are a sufficient commentary upon an appeal for ten- 
der consideration by the judiciary. We agree, rather, with 
the opinion in Titus vs. Insurance Co. (81 N. Y., 410), that “a 
benevolent association which issues benefit certificates to its 
members, payable from a fund maintained by assessments 
upon the certificate holders, is, in effect,, a mutual life insur- 
ance company, and is governed by the general rules of law 
applicable to such companies.” The certificate held by Col- 
man was not void, but voidable. It was optional with him to 
continue it in force by filing a written waiver, and it was op- 
tional with the association so to continue it without such 
waiver. He was not delinquent of dues or assessments, or 
otherwise liable to suspension. The association acted through 
its agents, and, being a corporation, it could not act by other 
means. It demanded, received, and retained his assessments 
with full knowledge of all the circumstances until after his 
death. It cannot be supposed that it intended to take and 
keep his money without consideration. The knowledge of its 
agent, authorized to make the collection, was the knowledge 
of the company of all the circumstances under which the pay- 
ments were made. This is not the same as saying that the 
agent waived the forfeiture. It was waived by the association 
by taking and retaining the money of the insured with notice 
of all the facts within the knowledge of its agent. It is the 
duty of an agent to communicate to his principal all the facts 
concerning the service in which he is engaged that come to his 
knowledge in the course of his employment, and this duty, in 
a subsequent action between his principal and a third person, 
he is, with exceptions not necessary to be here noted, con- 
clusively presumed to have performed. This is the foundation 
of the doctrine, necessary to the public safety, that notice to 
an agent is notice to his principal: Mechem on Agency, pars. 
719, 720; Bradley, J., in Re The Distilled Spirits, 11 Wall., 367. 
Such is the rule with respect to other like agencies, and we 
can see no reason why it is not applicable in this case. To 





736 Insurance Law Journal. [Aug., 


hold otherwise would, we think, be to put certificate holders 
to a great disadvantage, and to do them a grave injustice. If 
the plaintiff in error was a regular insurance company, there 
can be no doubt that, under the repeated decisions of this 
court, it would be held bound: Modern Woodmen vs. Lane 
(Neb.), 86 N. W., 948; Insurance Co. vs. Kuhlman, 58 Neb., 
488; Nebraska & Iowa Ins. Co. vs. Christiensen, 29 Neb., 572; 
Phoenix Ins. Co. vs. Lansing, 15 Neb., 494; Phenix Ins. Co. vs. 
Covey, 41 Neb., 724; Home Fire Ins. Co. vs. Hammang, 44 
Neb., 566; Mee vs. Life Association, 69 Minn., 210. The fore. 
going by no means exhausts the list of authorities enforcing 
these principles, by this and other courts, and we can see no 
reason why an exception should be made in favor of benefici- 
ary associations. 

It is recommended that the former decision of this court be 
adhered to, and the judgment of the District Court affirmed. 

Duffie, C., concurs. 

Per Curiam. 

For the reasons stated in the foregoing opinion, it is ordered 
that the former decision of this court be adhered to, and the 
judgment of the District Court affirmed. 





Born vs. Home Ins. Co. 


SUPREME COURT OF IOWA. 


BORN 
vs. 
HOME INS. CoO. * 


The application was taken by a local agent, and in accordance with a 
stipulation that no liability should attach until it was approved by 
the company’s department in another State. It was forwarded there 
and approved with the exception of the amount of premium, which 
was increased, and the policy was countersigned at the department. 
The increase of premium was accepted by the insured. 

Held, That the place of contract was the place where the agreement was 
finally consummated. 

Held, That the agreement was not consummated until the acceptance of 
the increase by the insured, and in the absence of any evidence of 
acceptance by letter, this will be considered the place of residence 
of the insured, and the contract will be governed by the law at that 
place. 

Held, That it was unnecessary to again secure the approval of the de- 
partment after the acceptance of the modification by insured. 

Held, That where the insured held a contract for land, which was 
pledged as security for a debt he correctly stated that he had an 
equitable title. 


Held, That where the local agent who took the application had full 
knowledge of the character of the title the company was bound. 


Appeal from District Court, Cedar County. Action on a 
fire insurance policy. Trial to the court, and a judgment for 
the plaintiff, from which the defendant appeals. 


McVey, McVey & Granam, for Appellant. 
Smira & Surru, for Appeilee. 


SHERWIN, J. 

This is the second appeal in this case. The decision on the 
first appeal is reported in 116 Iowa, 379, where a full statement 
of the facts will be found. We there held that sections 1729 
and 1730 of McClain’s Code had not been complied with, and 
that the notice sent to the plaintiff was not sufficient to sus- 
pend the policy. To avoid the effect of that holding, the de- 
fendant urges that the contract is an Illinois contract, and 
that the same statute in question does not apply thereto or 
control it. With this contention we cannot agree. It is, of 
course, elementary that a contract is never made until the 
minds of the parties meet, and they have agreed to exactly the 


* Decision rendered, May 12, 1903. 
VoL. XXXII.—47. 
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same thing. When this has been done, the place where the 
agreement was finally consummated becomes the place of the 
contract; and, unless it be shown that it was the intention of 
the parties that it should be performed at some other place, it 
will ordinarily be governed by the law of the place where it 
was executed. The plaintiff's written application for insur- 
ance was taken by the defendant’s local agent. It asked for 
tornado as well as fire insurance, and the agreed premium for 
both was $66, for which the plaintiff executed and delivered 
his notes to the agent. Both were sent by the agent to the 
defendant’s Western department, at Chicago, for approval. 
The application stipulated that no liability should attach un- 
til it was so approved. It was received and approved by the 
Chicago department in all respects, except as to the amount 
of the premium. This was raised $8, making the combined 
premium $74, instead of $66. The additional amount was 
charged to the local agent, and afterward remitted by him to 
‘the defendant—just when, does not appear. The policy was 
countersigned at Chicago on the 23d day of May, 1893, and 
afterward delivered to the plaintiff; but whether by letter or 
by the agent who took the application does not certainly ap- 
pear, although it does appear that the agent kept the policy 
in his safe for the plaintiff, and from this an inference may 
perhaps be drawn that it was delivered to the plaintiff by 
him. But however this may be, we do not deem it controlling. 
The real question is, where was the contract completed? It 
was not in Chicago, when the application was received, be- 
cause of the requirement that additional premium be paid, 
and it could not have been completed until this requirement 
was assented to by the plaintiff. The $8 was charged to and 
admitted by the agent, and there is absolutely nothing indi- 
cating any correspondence by letter between the plaintiff and 
the defendant relative to this matter. The agent, then, must 
have been the medium through whom information was con- 
veyed to the plaintiff of the additional charge; and, if this be 
true, his assent thereto must have been given in this State, 
and the contract finally completed here. On this point we 
adopt the defendant’s quotation from 1 May on Insurance 
(4th Ed.), § 66: “It follows from the rule that the contract is 
completed when the proposals of the one party have been ac- 
cepted by the other by some appropriate act signifying the 
acceptance that the place of the contract is the place of the 
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acceptance. And if an agent, residing in one State, of an in- 
surance company, resident in another, forwards the requisite 
papers to the home office, and a policy is thereupon issued and 
mailed directly to the applicant, the contract is a contract 
made in the State where the home office is situated; and, 
since the acceptance is the test of completion, it would seem 
that a transmission of the policy by mail to the agent, to be 
delivered by him to the applicant, would have the like effect.” 
See, also, same vol., § 43; Marden vs. Hotel Ins. Co., 85 Iowa, 
584; Stephens vs. Capital Ins. Co., 87 Iowa, 283. In Common- 
wealth Mut. Fire Ins. Co. vs. Knabe & Co. Mfg. Co. Mass., 50 
N. E., 516), it was held that the contract was a Massachusetts 
contract, because it was completed there, and a delivery of 
the policy made by letter to the defendant’s agents. In Allge- 
yer vs. State of Louisiana (165 U. 8., 578) it was conceded that 
the policy was a New York contract, and the question we are 
considering was not there determined. 

The agreement that no liability should attach until there 
was an approval of the application by the defendant cannot, 
alone, change the situs of the contract, for that meant simply 
that the company should not be liable until it had approved 
the contract made by its local agent; and when it disapproved 
it in part, and made a counter-proposition, which was accepted 
by the plaintiff, it would be idle to contend that it must re- 
affirm its own act. This was an Jowa contract, controlled by 
the statute in question. 

It is said that the plaintiff misrepresented his title, and 
that he mortgaged a part of the property, in violation of his 
contract. He stated that he had an equitable title, and this, 
we think, was true. He held a contract for the land, which he 
had pledged as security for a debt. Surely his title, under the 
contract, was correctly stated, and the fact that he had 
pledged this interest did not change its character. Moreover, 
the defendant’s agent who took the application had full 
knowledge of the exact condition of his title, and by that the 
defendant is bound: Jordan vs. State Ins. Co., 64 Iowa, 216; 
Siltz vs. Hawkeye Ins. Co., 71 Iowa, 710; Scott vs. Ins. Co., 98 
Iowa, 67. The contention that the property was mortgaged 
was settled adversely to the defendant on the first appeal, and 
is the law of the case. The judgment is affirmed. 
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COURT OF APPEALS OF NEW YORK. 


MATTHIE 
v8. 


GLOBE FIRE INS. CO.* 


The adjuster denied liability for the loss on the ground that the building 
stood on ground not owned by the insured, but advised that proofs 
of loss should be prepared, as the company might not insist on the 
forfeiture. The proofs were made out at some expense, and were 
received by the company, which, however, did not acknowledge lia- 
bility. 


Held, That this was not a waiver of the defective ownership. 


Appeal from Supreme Court, Appellate Division, Second 
Department. Action by William A. C. Matthie against the 
Globe Fire Insurance Company. From a judgment of the Ap- 
pellate Division (74 N. Y. Supp., 177), affirming a judgment in 
favor of defendant, plaintiff appeals. 


> 
Wi.uum B. Exxison and Duncan A. MacIntyre, for Appellant. 
Freperic R. Coupert, Jr., and Joun P. Murray, for Respondent, 


Gray, J. 
The action was brought to recover a loss under a policy of 
fire insurance issued by the defendant, and the defense is that 
the building insured was on ground not owned by the insured 
in fee simple. A clause of the policy had provided that it 
Shall be void if the interest of the insured be other than un- 
conditional and sole ownership; or if the subject of insur- 
ance be a building on ground not owned by the insured in 
fee simple, 
Ete. The plaintiff sued as assignee of the insured. There was 
no dispute about the fact relied upon as avoiding the liability 
of the company, but the effort of the plaintiff at the trial was 
to prove that the defendant had waived the breach of the con- 
dition in question. At the close of the plaintiff’s case, upon 
motion of the defendant’s counsel, the complaint was dis- 
missed, and the request of the plaintiff to go to the jury upon 
the question of waiver was denied, to each of which rulings an 
exception was taken. 


* Decision rendered, April 28, 1903. _ 
@ 
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When the fire occurred which destroyed the building, and 
after the insured had notified the defendant. the latter re- 
ferred the matter to an adjuster. Upon proceeding to 
Toronto, where the property had been insured, the adjuster 
learned that the interest of the insured in the land was not in 
fee simple, and that it was a leasehold. ‘The plaintiff testified 
that in the conversations which he had with the adjuster the 
latter denied any liability under the policy, but that he also 
advised the preparation and forwarding of proofs of loss, and 
said, in substance, that the company might still pay, and 
might not insist on the forfeiture. The adjuster, in reporting 
to the company, stated the fact that the building stood upon 
leased ground, that it was not liable, and that he had denied 
liability on its behalf. Taking the most favorable view of 
plaintiff’s case, it is certain that the adjuster had not prom- 
ised that the loss should be paid, but that he had, while deny- 
ing liability, said that the company would probably pay, and 
not take advantage of technicalities. The proofs were made 
out, at some expense, and were received by the defendant, but 
there was not at any time any acknowledgment by the defend- 
ant of its liability. Nor does there appear, in fact, to have 
been any communication between its office and the insured 
upon that subject. 

Under these circumstances the complaint was properly dis- 
missed. Doubtless the breach of the condition in the policy, 
being for the benefit of the company, could be waived, at its 
election, and such a waiver might rest upon facts showing 
that, after knowledge of the breach, the company had recog- 
nized the validity of the policy, and had performed acts based 
thereon, or had required the performance of acts on the part 
of the insured, under some provision of the policy, as the re- 
sult of which the insured had been misled, and had been put 
to trouble and expense. The cases in that respect are in ac- 
cord, and what difference is found in them arises upon their 
peculiar facts. The case of Gibson Electric Company vs. Liv- 
erpool & L. & G. Ins. Co. (159 N. Y., 148) very fully reviews the 
decisions in this court, and states the doctrine which governs 
the liability of insurers, where it is sought to enforce it upon 
the ground of there having been a waiver of the breach of a 
condition. The difficulty with the plaintiff’s case is, if we as- 
sume that the adjuster so far represented the company as to 
be empowered to waive the breach of a condition in the policy, 
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that the evidence shows that he denied the company’s liability 
when he learned the facts. That he held out strong hopes to 
the plaintiff is true, but that was, at most, the expression of 
an opinion, which may have been based upon conviction or upon 
sympathy. There was therefore nothing to be submitted to the 
jury upon the question of waiver; for, upon the plaintiff’s evi- 
dence, his labors and expenses in preparing proofs of loss were 
incurred in the face of a denial of liability, and in the mere 
hope that defendant might, notwithstanding the breach of 
the condition of the contract of insurance, conclude to pay the 
loss. 

For these reasons, I think the judgment appedled from must 
be affirmed, with costs. 

Parker, C. J., and O’Brien, Bartlett, Haight, and Vann, JJ., 
concur. Martin, J., not voting. Judgment affirmed. 


SUPREME COURT OF NEW HAMPSHIRE. 


PACKARD 
vs. 


METROPOLITAN INS. CO.* 


Sound health ‘in a life insurance policy means the absence of a serious 
disease or constitutional vice that would tend to shorten life, as dis- 
tinguished from a temporary ailment. 


Where, according to the attending physician, the insured died of heart 
disease and consumption, which might have been inherited, and the 
death occurred within six months of a sickness which began prior 
to the delivery of a policy, whereas he was apparently in good 
health when examined, a finding that he was not in sound health at 
the date of the policy was justified. 


Transferred from Superior Court. Assumpsit by one Pack- 
ard against the Metropolitan Insurance Company. Verdict 
for defendant, and case transferred from the Superior Court 
on plaintiff's exceptions. Exceptions overruled. 

The insured was the ten-year-old son of the plaintiff. The 
application for the insurance was made by the plaintiff on 
September 5th, and the boy was examined by the defendant’s 
physician the next day, and was reported by him to be in good 
health. Thereafter, and before the policy was delivered, the 


* Decision rendered, Jan. 6, 1903. 
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boy fell sick of a disease of the heart, from which he died on 
March 8, 1901. September 16th the plaintiff took him to a 
physician, who found that he had a disease of the heart, but 
did not inform the plaintiff of his discovery; and she had no 
knowledge that the boy had such disease. The disease was 
undiscoverable except upon examination by a physician, is 
not infrequent with children, and is frequently outgrown. At 
the date of the policy and the time of its delivery, there was 
nothing in the actions and appearance of the boy to indicate 
to ordinary observation that he had anything more than a 
temporary ailment. The boy’s father died of consumption, 
and that fact was waived by the defendant in the policy. The 
attending physician testified that the boy died of heart dis- 
ease and consumption, and that the consumption might have 
been an inheritance from the father, and the cause of the 
heart disease. The policy contained the following :— 
Provided, however, that no obligation is assumed by the 
company prior to the date hereof, nor unless on said date 
the insured is alive, and in sound health. 

The application contained a like provision. The policy also 
contained the following: ‘“ This policy is issued upon an ap- 
plication which omits the warranty usually contained in ap- 
plications, and contains the entire agreement between the 
company and the insured and the holder and the owner 
hereof.” 


Martin & Howe, for Plaintiff. 
Brown, Jones & Warren, for Defendant. 
Cuasg, J. 

The parties introduced into their contract a provision “ that 
no obligation is assumed by the company prior to the date 
hereof, nor unless on said date the insured is alive, and in 
sound health.” That they had authority to limit the contract 
in this way cannot be doubted: Dwight vs. Insurance Co., 103 
N. Y., 341. The question to be considered arises upon this pro- 
vision, not upon a representation or warranty made by the 
plaintiff in the application for insurance. There was no war- 
ranty in the application, and it does not appear that any rep- 
resentation was made therein concerning the health of the 
assured. The entire contract is contained in the policy. The 
question, then, is, what did the parties intend by this provi 
sion? It must be presumed that they intended what the 
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words used by them ordinarily signify in common speech. 
This leaves little room for interpretation, since there is but 
slight ambiguity in the terms of the provision. No obligation 
was assumed by the defendant unless the insured was alive, 
and in sound health, on the day of the date of the policy. The 
defendant’s promise was not absolute, but conditional. The 
existence of life and sound health in the insured was a condi- 
tion precedent to the promise of insurance. But what was 
meant by the words “ sound health” ? Evidently, not perfect 
health. “ We are all born with the seeds of mortality in us.” 
No definition can be given to these words that will apply in 
all cases. A mere temporary indisposition or ailment would 
not ordinarily be regarded as rendering the health unsound, 
within the meaning of these words when used in an insurance 
contract. Speaking generally, they mean the absence of any 
vice in the constitution, and of any disease of a serious na- 
ture that have a direct tendency to shorten life; the absence 
of a condition of health that is commonly regarded as disease, 
in contradistinction to a temporary ailment or indisposition: 
Cushman vs. Insurance Co., 70 N. Y., 72, 77; Brown vs. Insur- 
ance Co., 65 Mich., 306; Metropolitan Ins. Co. vs. Howle, 62 
Ohio St., 204. Whether, in a given case, a person is of sound 
health, must, of course, depend upon the circumstances of the 
case. “It must obviously be very difficult to determine ques- 
tions like these by any general rule. And it is the usual prac- 
tice to leave these questions to the jury:” 2 Par. Cont. (8th 
Ed.), *467; Billings vs. Insurance Co., 70 Vt., 477; Dorey vs. 
Insurance Co., 172 Mass., 234; Cushman vs. Insurance Co., 70 
N. Y., 72, 77; Grattan vs. Insurance Co., 92 N. Y., 274. The 
question of sound ‘health resembles in this respect the ques- 
tion whether a ship has been “in collision” (London Assur- 
ance vs. Companhia, 167 U. 8., 149), or whether a person was 
of “temperate habits” (Insurance Co. vs. Foley, 105 U. S., 
350), or whether premises were * vacant by the removal of the 
owner or occupant:” Stone vs. Insurance Co., 69 N. H., 438. 
It must be inferred from the fact that a general verdict was 
rendered in favor of the defendant that it was found as a fact 
that the insured was not in sound health at the date of the 
policy. The facts specifically reported warrant this finding. 
After the boy was examined by the defendant’s physician, and 
before the date of the policy, he “ fell sick of a disease of the 
heart,” from which he died within six months. Although the 
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disease was one that was not infrequent among children, and 
is frequently outgrown, it could not reasonably be regarded 
as a temporary ailment, or as not of a serious nature. A per- 
son having such a disease would not be regarded as in sound 
health. The fact that the plaintiff was not aware of the na- 
ture of the disease, and that its nature was undiscoverable 
except by a physician, did not prevent it from rendering the 
boy’s health unsound. Undoubtedly, the testimony of the 
mother and others that the boy appeared to be in good health 
would be competent evidence on the issue of soundness, but it 
would not be conclusive. The testimony of physicians con- 
cerning the condition of his health, discovered by their exami- 
nations of him, would also be competent. In Dorey vs. Insur- 
ance Co., supra, several persons testified that the insured 
appeared to be in good health, and was working as usual at 
the date of the policy; but the testimony of physicians tended 
to prove that he had a disease of a serious nature, which was 
not apparent to common observation, and the question of the 
soundness of his health was submitted to the jury. See, also, 
Billings vs. Insurance Co., supra. 

Presumably, the attending physician’s testimony that the 
boy died of heart disease and consumption, and that the con- 
sumption might have ‘been inherited from the father, and 
caused the heart disease, was considered and weighed by the 
court in connection with all other testimony in the case, and 
in view of the defendant’s waiver of the fact that the boy’s 
father died of consumption. If the boy was sick with con- 
sumption at the date of the policy, no one would say that he 
was in sound health. As the record is understood, the waiver 
related to the liability of the boy’s having consumption in the 
future as an inheritance from his father, and not to the exist- 
ence of the disease at the date of the policy. The defendant 
waived the possible defect in the boy’s constitution arising 
from the existence of the disease in his father, but not the 
present, active existence of the disease in the boy himself. It 
is highly improbable that they would insure the life of a per- 
son actually sick with consumption, but they might take the 
risk of insuring a son whose father died of consumption, and 
in whom the disease had not appeared. 

Exceptions overruled. All concurred. 
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SUPREME COURT OF MINNESOTA. 


BRADSHAW BROS. & CO. 
v8. 


FIRE INS. CO. OF COUNTY OF PHILADELPHIA.* 


Action to recover for a fire loss on an insurance policy of the standard 
form. Defense, that the policy was canceled before the loss oc- 
curred. Held:— 

1. A policy of insurance can only be canceled by one of the parties 
thereto by a strict compliance with its terms as to cancellation, un- 
less such compliance is waived by the other party. 


2. A finding and decision of the trial judge herein to the effect that the 
policy here in question was, pursuant to its terms and stipulations, 
duly surrendered to the defendant and canceled before the loss oc- 
curred, is not sustained by the evidence. 


Appeal from District Court, Ramsey County. Action by 
Bradshaw Bros. & Co. against the Fire Insurance Company of 
the County of Philadelphia. Judgment for defendant, and 
plaintiff appeals. 


Armstrone & Brae, for Appellant. 


Brown & Kerr, for Appellee. 
Srart, C. J. 


Action to recover for a fire loss on a policy of the standard 
form issued to the plaintiff by defendant. The defense was a 
cancellation of the policy before the loss occurred. The pro- 
visions of the policy as to a cancellation thereof, so far as here 
material, were these :— 

The company also reserves the right after giving written 
notice to the insured and tendering to the insured a ratable 
portion of the premium. to cancel this policy as to all risks 
subsequent to the expiration of ten days from such notice. 
The findings of fact by the trial judge as to the alleged can- 

cellation of the policy were to the effect following: (7) The 
firm of C. B. Shove & Co. were fire insurance agents and 
brokers at Minneapolis, and as such brokers were employed by 
the plaintiff to procure the policy in question from the defend- 
ant. On November 22, 1900, the plaintiff duly delivered the 
policy to such firm, and authorized them to surrender and de- 
liver the policy to defendant for cancellation in case the sur- 


* Decision rendered, May 22, 1903. Syllabus by the Court. 
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render and cancellation thereof should be demanded by the 
defendant, pursuant to the terms of the policy. (8) On No- 
vember 23, 1900, the defendant, by its agent, F. S. Thompson 
of Minneapolis, duly notified the plaintiff, through its brokers, 
Cc. B. Shove & Co., that it elected to cancel the policy ten days 
thereafter. C. B. Shove & Co., as such brokers, duly received 
and accepted service of such notice. (9) On December 3d 
thereafter the defendant, by and through its agent, duly paid 
to the plaintiff, through C. B. Shove & Co., the full amount of 
the unearned premium on the policy, and the plaintiff, by and 
through its brokers, C. B. Shove & Co., duly surrendered the 
policy to the defendant for cancellation, pursuant to the 
terms and stipulations contained therein. (10) On the day 
last named the policy was, pursuant to the terms and stipula- 
tions contained therein, dulv canceled and surrendered to the 
defendant. As a conclusion of law from the findings, judg- 
ment was ordered for the defendant on the merits. Judgment 
was so entered, from which the plaintiff appealed. 

The plaintiff, by proper assignments of error, raises the 
question of the sufficiency of the evidence to support the sev- 
eral findings of fact we have ‘here set forth. The evidence 
fairly sustains the seventh finding. It is to be noted, how- 
ever, that this finding states clearly the precise authority of C. 
B. Shove & Co., and its limitation. They were only authorized 
to surrender and deliver the policy for cancellation in case the 
defendant demanded, pursuant to the terms of the policy, 
such surrender and cancellation. This finding is not suscepti- 
ble of any other reasonable construction, and, so construed, 
it is in accordance with the weight of the evidence. The other 
findings may be considered together. Reduced to their sim- 
plest terms, they are to the effect that the defendant duly 
notified the plaintiff, through its agents, C. B. Shove & Co., 
that it elected to cancel the policy at the expiration of ten 
days, who duly received and accepted notice thereof; that the 
defendant at the expiration of the ten days paid the agents 
the unearned premium, who surrendered the policy for cancel- 
lation pursuant to its terms; and that it was, pursuant to the 
terms and stipulations therein, duly canceled by the defend- 
ant. This cannot be construed asa finding that C. B. Shove & 
Co. had any other or different authority than as stated in the 
seventh finding, for the specific finding as to just what they 
were authorized to do, as the plaintiff’s agents, by necessary 
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implication excludes any other or greater authority by them. 
Therefore they were not authorized to make any agreement or 
waiver, express or implied, on behalf of the plaintiff, as to the 
cancellation of the policy, but they were authorized to receive 
the notice of cancellation and the unearned premium, and to 
deliver the policy for cancellation if the defendant complied 
with the terms of the policy as to its cancellation. <A policy 
of insurance can only be canceled by one of the parties thereto 
by a strict compliance with its terms as to cancellation, unless 
such compliance is waived by 'the other party: 16 Ency. of 
Law, 873. Now the plaintiff never agreed, or authorized its 
agents to agree for it, to accept a cancellation of the policy, 
unless it was made pursuant to the terms of the policy. The 
question, then, is whether the evidence sustains the finding 
that the policy, pursuant to its terms and stipulations, was 
duly canceled and surrendered to the defendant; that is, by 
the defendant’s giving written notice to the plaintiff or its 
agent of its election to cancel the policy, and paying or ten- 
dering the amount of the unearned premium. There is no evi- 
dence in the record fairly tending to support such finding. 
The evidence is practically conclusive that the policy was 
procured for the plaintiff by C. Bb. Shove & Co., and delivered 
to it; that thereafter, at their solicitation, the policy was de- 
livered to them by the plaintiff for the purpose and with the 
authority stated in the seventh finding, and that the plaintiff 
in fact never had any notice of the attempted cancellation of 
the policy until after the loss by fire occurred; that at the 
time stated in the finding the defendant, by its local agents, 
orally notified C. B. Shove & Co. that it wanted the policy can- 
celed, and asked them if they would accept service of the no- 
tice of cancellation; they answered that they would; that ten 
days thereafter they returned the policy to the agents of the 
defendant for cancellation, charging them with the amount of 
the unearned premium, and crediting the plaintiff with such 
amount on their books, but they never in any manner notified 
the plaintiff of this transaction until after the fire; and, fur- 
ther, that after the policy was delivered to the defendant it 
stamped it as canceled, and has ever since treated it as duly 
canceled. This falls very far short of sustaining the finding 
that the policy was duly canceled pursuant to its terms and 
stipulations. The plaintiff's agents, C. B. Shove & Co., had, 
according to the seventh finding, no authority to waive for it 
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the written notice and the payment of the unearned premium, 
which were conditions precedent to defendant’s right to can- 
cel the policy. 

It follows that the judgment must be reversed and a new 
trial granted. So ordered. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


PORTER 
v8. 


AMERICAN LEGION OF HONOR.* 


Where the by-law of an assessment company reducing the amount to be 
paid on a benefit certificate is of no effect, the insured cannot re- 
cover assessments paid by him under protest on the ground of 
breach of contract. 


Exceptions from Supreme Judicial Court, Suffolk County. 
Action by one Porter against the American Legion of Honor. 


Judgment for defendant, and plaintiff excepts. Exceptions 
overruled. 


Waiprrpte, Sears & Oapren and Atexanper Lincoxn, for Plaintiff. 
Exper & Warrman, for Defendant. 


Laturop, J. 

We are of opinion that the justice of this court who heard 
the case was right in ruling that the plaintiff could not re- 
cover on any count of his declaration. The plaintiff is a cer- 
tificate holder in the defendant association. The certificate is 
dated September 10, 1895, and by its terms the defendant 
agrees to pay the plaintiff’s wife $5,000 upon satisfactory 
proof of the plaintiff’s death while in good standing upon the 
books of the supreme council, and subject to certain condi- 
tions, one of which is “ that said companion shall have paid all 
assessments called within the time and in the manner re- 
quired by the by-laws of the supreme council in force at the 
time of the issuance of this certificate or as the same may be 
hereafter amended.” The plaintiff alleges in the first count 
that he is entitled to recover the value of his policy, on the 
ground that in August, 1900, the defendant amended one of 


* Decision rendered, May 21, 1903. 
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its by-laws so as to reduce the amount of the benefit to be 
paid on this certificate, upon death, from $5,000 to $2,000. 
And this is the alleged breach of the contract. In the second 
and third counts he further contends that on account of this 
breach he is entitled to recover the assessments he had al- 
ready paid. 

The by-law of 1900 was before the court in Newhall vs. 
American Legion of Honor (181 Mass., 111); and the court 
there held that the defendant could not, by the by-law, cut 
down the express promise to pay $5,000. The action in that 
case was brought by the beneficiary of a certificate holder, 
who died in October, 1900. Tender was made by the benefici- 
ary of the full amount due as an assessment under the pre- 
vious by-law, but the defendant refused to accept more than 
was due under the new by-law. The plaintiff in the present 
case, upon the passage of the by-law of August, 1900, duly pro- 
tested, and tendered to the defendant the amount of the as- 
sessment which he had been paying upon the basis of a $5,000 
benefit. The defendant refused to accept the tender, but did 
accept $9.60, which was the amount of the assessment at the 
new rate, and the plaintiff continued to pay at the new rate 
down to the trial; but each time protesting, and not waiving 
his rights to have $5,000 at his death, and keeping alive the 
tender. The plaintiff at the time of the trial was a member in 
good standing. We are of opinion that the contract has not 
yet been broken. It is a contract to pay at his death $5,000 to 
his beneficiary. If the defendant does not choose to assess 
‘him on a $5,000 basis, he has no ground of complaint. He 
stands ready to be assessed, and can do no more. That recov- 
ery can be had for the full amount in case of his death, not- 
withstanding the change in the by-law, was held in Newhall 
vs. American Legion of Honor, ubi supra. The same rule was 
applied by the Circuit Court of Appeals for the Third Circuit 
in American Legion of Honor vs. Getz, 50 C. C. A., 1538. We 
regard it as settled in this commonwealth that where a con- 
tract is to be performed at a certain time, or on the happening 
of a certain event, a declaration by one party that he will not 
perform it when the time comes does not give a present right 
of action: Daniels vs. Newton, 114 Mass., 530; Deane vs. 
Caldwell, 127 Mass., 242, 246; Emery Manuf. Co. vs. Salomon, 
178 Mass., 582; Martin vs. Meles, 179 Mass., 114,119. It is true 
that in Roehm vs. Horst (178 U. S., 1) a different view of the 
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law was taken, and there are many authorities that way. See 
14 Harv. Law Rev. (482 et seq.), where the authorities are col- 
lected and discussed. The opinion of Judge Dallas, in a case 
somewhat similar to the present seems to be founded on the 
doctrine of Roehm vs. Horst, though the case is not cited: 
Black vs. American Legion of Honor (C. C.), 120 Fed., 580. 
The Court of Appeals of New York, in a recent case overruling 
the Appellate Division of the Supreme Court, has decided 
that the enactment of the by-law was void and ineffectual, 
and constituted no breach of the contract: Langan vs. 
American Legion of Honor, 66 N. E., 932. 

There having been no present breach of the contract in the 
case before us, the plaintiff is not entitled, under the second 
and third counts, to recover the assessments paid by him; and 
it is unnecessary to consider whether the conduct of the plain- 
tiff has not been such as to preclude him from so recovering, 
even if there had been a breach. Nor is it necessary to con- 
sider whether the plaintiff has any relief in equity. See Gaut 
vs. American Legion of Honor, 107 Tenn., 603; Langan vs. 
American Legion of Honor (N. Y.), 66 N. E., 932. 

Exceptions overruled. 
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UNITED STATES SUPREME COURT. 


OcTOBER TERM, 1902. 


MUTUAL RESERVE FUND LIFE ASSO- 
CIATION, Appellant, 


v8. 


JAMES 8S. PHELPS anp FIDELITY TRUST 
AND SAFETY VAULT COMPANY.* 


A consent that the insurance commissioner of Kentucky should be an 
agent authorized to accept service filed by a foreign company doing 
business in that State in conformity with its statutes, empowers 
the commissioner to accept such service after its license to do busi- 
ness there has been revoked. 


Where in such case a judgment had been secured against the company 
in a State Court, and in pursuance of such judgment a receiver had 
been appointed to take possession of any assets or moneys coming 
due under its policies in the State, the proceedings cannot be col- 
laterally attacked in a Federal Court. 


Appeal from the United States Circuit Court of Appeals 
for the Sixth Circuit. 

Section 631, Kentucky Statutes, 1899 (Laws 1893, chap. 171, 
sec. 94), reads as follows:— 


Sec. 631. Before authority is granted to any foreign insur- 
ance company to do business in this State, it must file with 
the commissioner a resolution adopted by its ‘board of di- 
rectors consenting that service of process upon any agent 
of such company in this State, or upon the commissioner of 
insurance of this State, in any action brought or pending in 
this State, shall be a valid service upon said company; and 
if process is served upon the commissioner it shall be his 
duty to at once send it by mail, addressed to the company 
at its principal office; and if any company shall, without 
the consent of the other party to any suit or proceeding 
brought by or against it in any court of this State, remove 
said suit or proceeding to any Federal court, or shall insti- 
tute any suit or proceeding against any citizen of this State 
in any Federal court, it shall be the duty of the commis- 
sioner to forthwith revoke all authority to such company 
and its agents to do business in this State, and to publish 
such revocation in some newspaper of general circulation 
published in the State. 


On May 10, 1893, the appellant, The Mutual Reserve Fund 
Life Association, hereinafter called the association, acting un- 


* Decision rendered, May 18, 1903. 
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der said section, by resolution of its board of directors, con- 
sented that the insurance commissioner of Kentucky should 
be authorized to receive service of process in any action 
brought or pending in Kentucky, and also that like valid ser- 
vice of process might be made upon every agent then or there- 
after acting for it in Kentucky. 

On October 10, 1899, the insurance commissioner canceled 
the license which had theretofore been issued to the associa- 
tion, and gave it notice that from and after that date all au- 
thority granted by his department to it, and all licenses issued 
to the agents of the association to do business in the State of 
Kentucky, were revoked. And from and after that date the 
association had no agent or agents in the State of Kentucky 
and did no new business whatever in the State, but at one 
time, for the convenience of the holders of certificates resid- 
ing in Jefferson County, permitted them to remit dues and as- 
sessments through the Western Bank, located in the city of 
Louisville. 


On February 28, 1900, James 8S. Phelps commenced an ac- 
tion in the Circuit Court of Jefferson County, Ky., against the 
association, alleging that on July 8, 1885, he had made appli- 


cation for membership in it, and that on July 16, 1885, his 
application had been approved and certificate of policy of in- 
surance issued to him. Breaches of the agreement on the part 
of the defendant were alleged, and a judgment asked for $1,- 
994.20. A summons was issued and served on the insurance 
commissioner, and an alias summons was also issued and 
served upon Ben Frese, as the managing agent and chief 
officer and agent of the association in Jefferson County. The 
defendant appeared specially and moved to quash the service 
on each summons. The motion was heard on affidavits and 
overruled. The defendant taking no further action, judgment 
was rendered on May 19, 1900, in favor of the plaintiff and 
against it for $1,994 with interest. 

On August 4, 1900, the plaintiff filed an amended and sup- 
plemental petition, in which he alleged the filing of the origi- 
nal petition, the judgment, the issue of execution, a return of 
nulla bona; that the defendant had a large number of policy- 
holders in the State who at stated times and regular intervals 
became indebted to it for premiums and assessments upon its 
policies of insurance, and prayed for a general attachment, or 


in lieu thereof the appointment of a receiver to take charge 
VoL. XXXII.-—48. 
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of the business and property of the defendant in Kentucky, 
and that all revenues and income accruing to it from policy- 
holders and other debtors be ordered paid to the receiver. 
Upon the filing of this amended and supplemental petition the 
court appointed the Fidelity Trust & Safety Vault Company, 
the other appellee, hereinafter called the company, a receiver 
of all the property of the defendant in Kentucky, directed it 
to receive and collect all moneys and debts now owing or here- 
after to accrue to the said defendant, and ordered all debtors 
of the association to pay to the receiver all premiums and 
assessments which might become due or owing to it; such re- 
ceivership to continue until the judgment of the plaintiff and 
all costs and expenses had been paid, and then to terminate. 
The company qualified as such receiver and gave notice to the 
policyholders of the defendant. 

On August 22, 1900, the association applied by petition and 
bond for a removal of the case to the Circuit Court of the 
United States for the District of Kentucky, which application 
was denied. It does not appear that any copy of the record 
was filed in the Federal Court. But it commenced this suit 
in that court against Phelps (the judgment creditor) and the 
company, to enjoin them from further proceeding under the 
order made by the State Court. The court issued an injunc- 
tion, as prayed for: 103 Fed. Rep., 515. On February 2, 1901, 
the defendants moved to dissolve the injunction, which mo- 
tion was overruled and an appeal taken to the United States 
Circuit Court of Appeals for the Sixth Circuit. By that court 
the decision of the Circuit Court was reversed February 4, 
1902 (50 C. C. A., 339), and the case remanded with directions 
to dismiss the bill of complaint. From such decree the asso- 
ciation appealed to this court. 

Brewer, J. 

Many questions were elaborately discussed by counsel both 
orally and in brief, but we are of the opinion that the deci- 
sions of two or three will dispose of the case. First, the ser- 
vice of summons on the insurance commissioner was sufficient 
to bring the association into the State court as party defend- 
ant. It was stipulated between the parties that the outstand- 
ing policies existing between the association and citizens of 
Kentucky were continued in force after the action of the in- 
surance commissioner on October 10, 1899, and that on said 
policies the association had collected and was collecting dues, 
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premiums and assessments. It was, therefore, doing business 
within the State: Mutual Life Insurance Company vs. Sprat- 
ley, 172 U. S., 602. The plaintiff was a citizen of Kentucky, 
and the cause of action arose out of transactions had between 
the plaintiff and defendant while the latter was carrying on 
business in the State of Kentucky under license from the 
State. Under those circumstances the authority of the insur- 
ance commissioner to receive summons in behalf of the asso- 
ciation was sufficient. Such was the ruling of the Court of 
Appeals of Kentucky: Home Benefit Society of New York 
vs. Muehl, 22 Ky. Law. Rep., 1878. In that case the society 
while doing business in the State issued the policy sued on, 
but in April, 1894, before the action was brought, ceased to 
do business and withdrew all of its agents. Service on the 
commissioner was held good. The court, in its opinion, after 
referring to the statute of 1870 and the change made by sec- 
tion 631, under which this service was made, said (p. 13879):— 

“It is sufficient to say that the agency created by the act 
of 1893 is, in its terms, broader than that created by the act 
of 1870. The words of the later statute express no limitation. 
Whatever limitation shall be applied to it must be by implica- 
tion. And when we consider the purpose of the act it be 
comes clear that it would be frustrated by the construction 
contended for. There is no need of the right to serve process 
upon the insurance commissioner so long as the company has 
agents in the State, and we think the purpose of the section 
was to provide a means of obtaining service of process upon 
foreign companies which no longer had agents in the State 
upon whom process might be served in suits upon contracts 
made in the State, whatever may be held as to suits upon 
contracts entered into elsewhere.” See also Germania Ins. 
Co. vs. Ashby, 23 Ky. Law Rep., 1564. 

Such decision of the highest court of Kentucky, construing 
one of its own statutes, if not controlling upon this court, is 
very persuasive, and it certainly is controlling unless it be 
held to be merely an interpretation of a contract created by 
the statute. As an original question, and independently of 
any expression on the part of the Court of Appeals, we are of 
the opinion that such is the true construction. This and other 
kindred statutes enacted in various States indicate the pur- 
pose of the State that foreign corporations engaging in busi- 
ness within its limits shall submit the controversies growing 
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out of that business to its courts, and not compel a citizen 
having such a controversy to seek the State in which the cor- 
poration has its home for the purpose of enforcing his claims. 
Many of those statutes simply provided that the foreign cor- 
poration should name some person or persons upon whom 
service of process could be made. The insufficiency of such 
provision is evident, for the death or removal of the agent 
from the State leaves the corporation without any person 
upon whom process can be served. In order to remedy this 
defect some States, Kentucky among the number, have passed 
statutes, like the one before us, providing that the corporation 
shall consent that service may be made upon a permanent offi- 
cial of the State, so that the death, removal or change of officer 
will not put the corporation beyond the reach of the process 
of the courts. It would obviously thwart this purpose if this 
association, having made, as the testimony shows it had 
made, a multitude of contracts with citizens of Kentucky, 
should be enabled, by simply withdrawing the authority it 
had given to the insurance commissioner, to compel all these 
parties to seek the courts of New York for the enforcement of 
their claims. It is true in this case the association did not 
voluntarily withdraw from the State, but was in effect by the 
State prevented from engaging in any new business. Why 
this was done is not shown. It must be presumed to have 
been for some good and suflicient reason, and it would be a 
harsh construction of the statute that, because the State had 
been constrained to compel the association to desist from 
engaging in any further business, it also deprived its citizens 
who had dealt with the association of the right to obtain re- 
lief in its courts. We conclude, therefore, that the service of 
summons on the insurance commissioner was sufficient to 
bring the association into the State Court, and there being 
nothing else to impeach the judgment it must be considered 
as valid. 

Again, the proceeding for the appointment of a receiver was 
not a new and independent suit. It was not in the strictest 
sense of the term a creditor’s bill. It did not purport to be for 
the benefit of all creditors, but simply a proceeding to enable 
the plaintiff in the judgment to obtain satisfaction thereof, 
satisfaction by execution at law having been shown to be im- 
possible by the return of nulla bona. It is what is known as a 
supplementary proceeding. It is a proceeding known to the 
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jurisprudence of many States, and one whose validity in those 
States has been recognized by this court: Williams vs. Hill, 
19 How., 246; Atlantic & Pacific Railroad Company vs. Hop- 
kins, 94 U. S., 11; Ex parte Boyd, 105 U. 8., 647; Street Rail- 
road Company vs. Hart, 114 U. 8., 654. It is recognized in 
some cases in Kentucky: Well vs. Deposit Bank, 18 Ky. Law 
Rep., 156; Caldwell vs. Deposit Bank, 22 Ky. Law Rep., 684. 
This proceeding was treated by the State court as one merely 
supplemental in its character. It was initiated by the filing 
of an amended and supplementary petition. It was a mere 
continuation of the action already passed into judgment, and 
in aid of the execution of such judgment. As such it was not 
subject to removal to the Federal court, the time therefor pre- 
scribed by the statute having passed: 24 Stat. 554; Martin vs. 
Baltimore & Ohio Railroad, 151 U. S., 678-684. Being a mere 
continuation of the action at law, and not removable to the 
Federal Court, the latter had no jurisdiction to enjoin the pro- 
ceedings under it. It is contended that such a supplementary 
proceeding is not warranted by the laws of Kentucky; that 
there is no statute of that State justifying it. But it has been 
sanctioned by the judgment of the court in which the pro- 
ceeding was had, and cannot be treated by the Federal courts 
as unauthorized: Laing vs. Rigney, 160 U. S., 5381. See also 
Leadville Coal Co. vs. McCreery, 141 U. 8S., 475, 478. If not 
warranted by the law of the State relief must be sought by 
review in the Appellate Court of the State, and not by col- 
lateral attack in the Federal Court. 

For these reasons we think the decision of the Court of 
Appeals of the Sixth Circuit was right, and it is affirmed. 
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UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF Pa.—OCTOBER TERM, 1902. 


EL PASO REDUCTION CO. 
v8. 
HARTFORD FIRE INS. CO.* 


The policy provided that it might be canceled at any time by giving five 
days’ notice, and, if canceled, the unearned portion of the premium 
should be returned upon surrender of the policy. 


Held, That the return of unearned premium is not necessary to effectu- 
ate a notice of cancellation. Such return need only be made upon 


the surrender of the policy. 
Held, That the notice must be an actual exercise of the option to cancel, 
and not a mere declaration of future intention to do so, in order to 


be effectual. 

When a factory had ceased to be operated in violation of the policy, but 
the privilege of such cessation had been temporarily extended by 
successive permits, and, upon receiving notice of cancellation, had 
thereafter failed to renew the permit, it was evidence that the no- 
tice was regarded as a valid cancellation. 

The policy provided that it should be void if it ceased to be operated 
during more than ten consecutive days. 

Held, That a permit, extending the time that it might be idle to a certain 
date, did not allow the period to be extended ten days beyond such 


date. 
Tue Court. 


I have considered this motion for a compulsory non 
suit, and, in my opinion, it must be granted. There may he 
two questions involved. The first question is, whether or not 
the policy was canceled before the fire. The policy declares 
that it may be canceled at any time by the company by giving 
five days’ notice, and goes on to provide that if the policy is 
canceled the unearned portion of the premium shall be re- 
turned on surrender of the policy. The undisputed evidence 
in the case shows that this option of the company was actu- 
ally exercised. I regard the letter written by their agents on 
this subject as the required notice of cancellation, and as that 
letter reached the properly authorized agent of the plaintiff 
on the 17th, at the latest, the policy became void on the 22d, 
the day before the fire. The fact that the unearned portion of 
the premium had not been returned at that ‘time is, in my 
judgment, of no importance. The policy expressly provides 
that the unearned premium shall be returned on surrender of 





* Decision rendered, April 7, 1903. 
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the policy. I think these words mean exactly what they say. 
When the policy is surrendered the unearned portion of the 
premium must be paid, but the company need not pay it be- 
fore that time. The evident purpose of this provision is to 
compel the actual return of the written instrument, in order 
that it may not remain outstanding, to be a possible source 
of future trouble. But, whatever the purpose may have been, 
there is the plain contract, and it is my duty, as I think, to 
construe it according to its evident meaning. 

If this is true, the case comes to an end at that point. But 
it is possible to take the view, and the plaintiff argues that it 
should be taken, that the correspondence between the parties 
was not an exercise of the option to cancel, but amounted 
simply to notice on the part of the company that they would 
exercise that option at some time in the future; in other 
words, was a mere declaration of intention to act hereafter on 
that subject. If that is true cancellation would not have taken 
place. Then the second question arises upon another clause 
of the policy: “This policy, unless otherwise provided by 
agreement indorsed thereon, shall be void if the subject of 
insurance be a manufacturing establishment, and if it shall 
cease to be operated for more than ten consecutive days.” 
This was a manufacturing establishment. It ceased to be 
operated some time in April, and the fire did not take plave 
until the 23d of July. Of course, it had ceased to be operated 
for many more days than ten. But by proper permits of the 
company attached to the policy permission had been given to 
cease operations until the 20th day of July. Upon April 20th, 
the first permit was issued: “ Privilege is hereby granted to 
cease operations for one month from date.” The effect of that 
was simply to extend the time of permitted idleness from ten 
days to one calendar month. In other words, instead of being 
allowed to have the plant idle for ten days, the plaintiff was 
allowed to have it idle for thirty days. The next permit ex- 
tended the time for another month, until June 20th: “ Per- 
mission to cease operations is hereby extended to June 20th.” 
Afterward, permission was further extended to July 20th. 
The permission ceased upon that day, and the plaintiff’s con- 
tention, that the clause quoted gave a further period of ten 
days during which the plant might remain idle, cannot be sup- 
ported. Therefore, if the notice of cancellation was inoper- 
ative, it was the plain duty of the plaintiff to take steps to 





760 Insurance Law Journal. [Aug., 


protect itself from the operation of the clause under consid- 
eration, and application should have been made for a further 
extension of permission. This was not done, and the reason 
is plain. At that time the plaintiff regarded the notice of 
‘ancellation as effective, and, therefore, took no further steps 
under the policy. 

A compulsory non suit will be entered. 


SUPREME COURT OF MICHIGAN. 


HOGADONE 
vs. . ( 


GRANGE MUT. FIRE INS. CO. or 
KENT AND OTTAWA Gouin”) 


The policy provided that it should be void in case of transfer of title. To 
avoid creditors the insured executed a deed to his wife which he had 
recorded in order to transfer to her the legal title, but, according to 
his testimony, with no intent to give her the property or release his 
claim to it. He informed her of the transfer, but the occupancy and 


control of the premises, as well as the deed, remained in his pos- 
session. 


Held, That a finding that there was no transfer of title within the mean- 
ing of the policy was justified. 


The policy provided for arbitration by an auditing committee in case of 
disagreement as to amount of valuation, which committee should 
decide upon the validity or justness of the claim. 


Held, That this did not apply to a controversy regarding title. 


Error to Circuit Court, Kent County. Action by George P. 
Hogadone against the Grange Mutual Fire Insurance Com- 
pany of Kent and Ottawa Counties. From a judgment for 
plaintiff, defendant brings error. 

Lomparp & Hext, for Appellant. 

E. J. Apams and Coin P. Campsett, for Appellee. 

CARPENTER, J. 

Plaintiff recovered judgment of $600 in the court below for 
loss under an insurance policy issued by defendant. The trial 
took place before the court, who made a finding of facts. De- 

*Decision rendered, May 29, 1903. 
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fendant asks to have that judgment reversed; first, because 
the policy became void by reason of a transfer of the property 
from plaintiff to his wife; second, because a provision in the 
policy gave exclusive jurisdiction to the auditing committee 
of defendant’s organization to determine the controversy. 
The finding of the trial court, so far as material to the con- 
troversy in this court, is as follows: “That on the 17th of 
October, 1899, the said defendant issued a policy of insurance 
to the said plaintiff in the sum of $2,079 upon the following 
described property, and in the several amounts stated: 
Dwelling house number one, and accompanying outbuildings, 
$600; * * * personal property, $825. * * * 

In case of disagreement with the loser of property insured 
as to the amount of valuation in whole or in part, said mat- 
ter in difference shall be determined by said auditing and 
arbitration committee; and in case of such disagreement, 
said board shall notify such loser of property, and give him 
an opportunity to appear before such board within twenty 
days thereafter and present such evidence as he may to es- 
tablish the validity or justness of such claim; and such 
board shall try, ‘hear, and decide upon the justness or valid- 
ity of such claim; and such decision shall be final and bind- 
ing upon such claimant and said company, and no suit in 
law or equity shall be commenced or maintained by any 
such loser or beneficiary to fix such amount or valuation. 
* * * In case of any increase of risk to property insured 
in this company, or any change of the title or ownership of 
insured property, * * * the policy shall be null and void. 
October 30, 1899, defendant was indebted as accommoda- 

tion indorser upon some notes which were then, and had been 
for some little time, a source of annoyance to him. He ad- 
vised with Mr. Fitz Gerald, an attorney at law, and a member 
of this bar, and a gentleman friend and neighbor by the name 
of Kipp, and acting under their advice he did, on the 30th day 
of October, 1899, execute a warranty deed running to his wife, 
covering the lands upon which the buildings described in said 
policy of insurance were situated. Said deed was, by its 
terms, made subject to two mortgages, aggregating $4,000. 
Upon the same day of its execution he left it for record with 
the register of deeds of said county, where it remained until 
after the commencement of this suit, when it was delivered 
back to him, and he delivered it to his attorney in this case. 
His wife knew of the plaintiff’s indebtedness, and that his 
creditors were threatening to enforce the same. The plaintiff, 
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before executing the deed, told her that he had taken counsel, 
and had been advised to transfer the title to her to keep it 
away from his creditors, but he didn’t know what he would 
do; and within a few days after making and recording the 
deed he told her that he had done so, and when so told by her 
husband she made no objection to it, nor did she express an 
acceptance of it. There was no consideration passed from the 
wife to the husband for the deed, no change in the occupancy 
of the premises, and the plaintiff continued in full control of 
the premises described in the deed, selling the products, ap- 
propriating the money to his own use, paying the taxes, and 
exercising the identical and same control in every respect as 
before the deed was made. His sole purpose in making said 
deed was to frighten off the creditors that were annoying him 
by reason of this accommodation indorsement, and prevent 
their getting the property. The wife never had manual pos- 
session of the deed, and never saw it until she was upon the 
witness stand in this trial. On the 21st of February, 1901, the 
house and contents were destroyed and damaged by fire—the 
house entirely destroyed, and some of the contents entirely 
destroyed, and some of them partially destroyed. On the 18th 
of May the said auditing and arbitration committee met, and 
rejected plaintiff’s claim as to the real estate, and allowed it 
as to the personal property at the sum of $179.25, which 
amount was afterward paid to plaintiff by the defendant, and 
accepted by the plaintiff to apply upon his claim.” 

1. Did the plaintiff avoid the policy by transferring the 
property to his wife? According to the finding of facts, 
though the deed was recorded, it was never delivered, and 
plaintiff did not intend that the title should pass. Under 
these circumstances the title would not pass: Stevens vs. 
Castel, 63 Mich., 111; Davis vs. Davis, 92 Iowa, 147; Weber 
vs. Christen, 121 Ill., 91; McGraw vs. McGraw, 79 Me., 257. 
Defendant’s counsel, however, strenuously insist that the un- 
disputed evidence required the trial court to find that plaintiff 
left the deed for record with intent to pass the title to his 
wife, and error is assigned because such finding was not made. 
As might be expected, the only witness who gave direct testi- 
mony respecting this intent is the plaintiff himself, and de- 
fendant insists that it was the duty of the court as a matter 
of law to find that this testimony proved such intent. It is 
true that plaintiff testified, when being examined by defend- 
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ant’s counsel, that the deed was made with the intent of con- 
veying and transferring the property, and that when he placed 
the deed on record he understood that he had transferred the 
property to his wife, and that the title was then in her. Sub- 
sequently, while under the examination of his own counsel, 
however, plaintiff testified that he did not intend to give his 
wife the place and release his claim to it; that his sole and 
only purpose was to make the record title appear out of his 
name, for the purpose of frightening off or warding off an un- 
just claim; that he handed the deed to the register of deeds 
to change the record, and that he did not understand the dif- 
ference between the record title and the actual title. While 
this testimony would have warranted the finding that there 
was an intent to pass the title, it is equally clear that, consid- 
ered with the other facts found;—viz., plaintiff’s desire to 
deceive his creditors, and at the same time keep the property 
—it justified the court in refusing to make that finding. We 
cannot say, therefore, that the court erred in refasing to make 
the finding requested by defendant. 

2. Did the contract of insurance give defendant’s arbitra- 
tion committee exclusive jurisdiction to determine this con- 
troversy between the parties? If it did, under the authority 
of Canfield vs. Knights of Maccabees (87 Mich., 626); Hem- 
beau vs. Knights of Maccabees (101 Mich., 161; Fillmore vs. 
Knights of Maccabees (103 Mich., 487; Raymond vs. Farmers’, 
etc., Ins. Co. (114 Mich., 386); and Russell vs. North Ameri- 
can Benefit Association (116 Mich., 699)—it would afford a com. 
plete defense to this suit. But we are of the opinion that the 
agreement for this arbitration relates only to cases of “ dis- 
agreement as to the amount of the valuation, in whole or in 
part,” and therefore is inapplicable to this controversy, in 
which the disagreement related to the validity of the claim. 

The judgment of the court below must therefore be affirmed, 
with costs. The other justices concurred. 
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SUPREME COURT OF NORTH CAROLINA. 


HAYES ETAL. 
v8, 
UNITED STATES FIRE INS. CoO. * 


The policy provided that it should be void in case any fact was con- 
cealed which was material to the risk, or if the interest was not 
truly stated, or was other than sole and unconditional ownership, or 
if foreclosure proceedings be begun or notice of sale be given. 


Held, That failure to state in the application that the property was 
mortgaged, though without intention to deceive, forfeited the policy 
though no inquiries were made by the agent. 

Held, That notice of sale under the mortgage terminated the insurance. 


Held, That where before investigating the loss the agent stipulated with 
the insured that such investigation should not affect the rights of 
the parties, and the policy also so stipulated, the agent waived noth- 
ing by investigating and determining the amount of loss. 


Appeal from Superior Court, Guilford County. Action by 
W. A. Hayes and another against the United States Fire In- 
surance Company. From a judgment in favor of defendant, 
plaintiffs appeal. 

Joun A. Barrincer, for Appel.ants. 


Cuas. M. Stepman, for Appellee. 
Crark, C. J, 


On 16th October, 1900, the male plaintiff insured his barn 
and contents for one year in the sum of $700. In the applica- 
tion it was stated that the title to the property was unincum- 
bered, and it was stipulated in the policy that 

The entire policy should be void if the insured has concealed 

or misrepresented in writing or otherwise, any material fact 

or circumstance concerning this insurance or the subject 
thereof, or if the interest of the insured in the property be 
not truly stated herein, 

Or 
Be other than the unconditional and sole ownership, 

Or 

If, with the knowledge of the insured, foreclosure proceed- 

ings be commenced or notice given of sale of any property 

covered by this policy by virtue of any mortgage or trust 
deed, 
Etc. It appeared from the evidence offered by the plaintiffs 
that the plaintiffs had on Ist August, 1899, taken a convey- 


* Decision rendered, May 26, 1903. 
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ance of the tract of land on which the barn stood, to them- 
selves jointly, for the recited consideration of $4,500, and on 
the same day had executed a mortgage to the vendor to secure 
said sum of $4,500, payable in nine instalments of $500, with 
interest, and that on 25th October, 1900 (nine days after the 
policy was taken out), the property was advertised for sale, 
under a power of sale in the mortgage, when only one instal- 
ment of $500 had been paid, and it was sold 3d December, 
1900. In the meantime the fire occurred, on Ist December. 
After the tire the male plaintiff indorsed on the policy an as- 
signment of his interest therein to his wife, the other plaintiff 
herein. 

The male plaintiff testified in his cross-examination that 
the agent of the company “ made no inquiry of me as to the 
title to the land or barn. I had no intention to deceive the 
company by withholding the fact that there was a mortgage 
on the land. I did not omit to state that there was an incum- 
brance on thé property from any sinister motive.” But the 
omission was as to a matter most material to the risk. The 
policy stipulated that it should be void “if the interest of the 
insured in the property be not truly stated herein,” or if there 
was concealment of “ any material fact or circumstance con- 
cerning this insurance or the subject thereof.” Yet this was 
done, and the testimony of the male plaintiff that he “ did not 
intend to deceive the company by withholding the fact that 
there was a mortgage on the land” is no defense. It was a 
most material fact, and, if made known to the company, would 
doubtless have prevented the insurance. Again, when the 
property was advertised for sale under the mortgage soon 
after the insurance (25th October), this terminated the insur- 
ance, by the agreement in the policy; and the insured, in good 
faith, should at once have gone to the agent of the insurer, 
and applied for cancellation of the policy and the return of a 
ratable proportion of the premium. 

The plaintiff, however, relies upon the fact that the agent 
of the company went out to investigate the loss, and deter- 
mined the amount of damages from the fire to be $679. But 
whatever inference of waiver might otherwise be drawn from 
such circumstance is negatived not only by a stipulation in 
the policy that such investigation, in case of loss, should not 
be deemed a waiver of any objection to the liability of the 
company under the policy, but before making this investiga- 
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tion the insured and the agent of the company entered into a 
written agreement that such investigation and investment 
should “ not waive or invalidate any of the conditions of the 
policy,” or “ any rights whatever of either of the parties,” but 
was merely to avoid unnecessary delay to the plaintiff, and 
should not be taken in any wise as an acknowledgment of lia- 
bility on the part of the company. This agreement was rea- 
sonable, and the consideration, saving delay to the plaintiff, 
is not only apparent, but is recited in the agreement itself. 
The complaint, while averring an adjustment of the amount 
of loss, does not allege that this constituted a waiver, and the 
defendant was not required to negatively aver that such con- 
duct was not a waiver of its defenses. 

Upon the facts shown in evidence by the plaintiffs, the 
court properly directed a judgment as of nonsuit, under the 
statute. Noerror. Douglas, J, dissents. 
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LOWER COURT DECISIONS. 


STORE FURNITURE NOT PERMANENT FIXTURES. 


Supreme Court of New York, Appellate Division. Third Department. 


GOLDSBOROUGH BANYER 
v8. 
ALBANY INS. CO. or ALBany, N. Y., CONTINENTAL INS. CO. or N. Y., 
L. & L. & G. INS. CO., UNION ASSUR. SOC., anp SUN INS. OFFICE.* 


The policy insured a store building, and provided it should not be liable, 
unless liability was specifically assumed, for loss to “‘ store or office 
furniture or fixings.” The property was described as ‘“ including 
gas, steam and water pipes, and all other permanent fixtures con- 
tained therein.” 


Held, That shelves and counters not framed or built into the building. 
some of them entirely loose, which were capable of being easily re- 
moved without injury to the building, were not covered by the 
policy. 

Submission of controversy under sections 1279-1280 of the 

Code of Civil Procedure, upon an agreed statement of facts. 

Hon & Parxer (Marcus T. Hun of Counsel), for Plaintiff. 

Carpozo & Naruan (Michael H. Cardozo of Counsel), for Defendants. 

Smiru, J. 

Upon the first day of June, 1898, the plaintiff was the owner 
of certain real estate situated in the city of Albany, the lower 
part of which was used as a dry goods store. In that store 
were certain shelves and counters used for the storage of 
goods. Some of these were entirely loose, to be placed any- 
where in the store, and it is stipulated that “ the counters and 
shelving and office fixtures were not framed or built with or 
into the building insured, and were capable of being easily 
removed without injury to them or to the building.” The 
policy was written upon a standard blank policy which con- 
tained this printed clause: “This company shall not be lia- 
ble for * * * nor unless liability is specifically assumed 
hereon for loss to awnings * * * store or office furniture 
or fixtures.” The property described in the policy and written 
in was as follows: “On his brick, metal and asphalt roof 
building, including gas, steam and water pipes, and all other 


* Argued, May Term, 1903. Decided, June Term, 1903. 
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permanent fixtures contained therein, occupied for stores. 
offices and other hazardous and extra hazardous purposes.” 
The determination of this controversy depends upon the con- 
struction which should properly be given to the expression 
“all other permanent fixtures contained therein.” If this ex- 
pressién should properly be deemed to include the shelving 
and counters which were thus attached to the store building, 
the plaintiff is right in his contention; otherwise the defend- 
ant must prevail. 

The defendants admit at the outset that if there be an 
ambiguity in this contract, it must be construed against the 
insurers. They insist, however, that there is no substantial 
ambiguity which authorizes the application of this rule of in- 
terpretation. The provision in the contract exempting the 
defendants from liability “for store and office furniture or 
fixtures unless liability is specifically assumed thereon” pro- 
tects the defendants from liability for the loss of this shelving 
and these counters unless the plaintiff can point to some other 
clause which creates a specific assumption of liability for loss 
thereon. In the description of the property named as insured 
is included gas, steam and water pipes, “ and all other perma- 
nent fixtures contained therein.” It is a familiar rule of in- 
terpretation of contracts that words must be construed in the 
light of other words in connection with which they are used. 
The words “all other permanent fixtures” are used in con- 
nection with such fixtures as gas, steam and water pipes. It 
would seem to me to do violence to this rule of interpretation 
to hold that these store fixtures, which it has been stipulated 
could be easily removed without injury to them or to the 
building, were of the same class of permanent fixtures as gas, 
water and steam pipes. If they are not, the plaintiff has 
failed to point out where liability therefor has been specifi- 
cally assumed in the contract of insurance, and the defendants 
are relieved from liability under the general clause of their 
contract, which exempts from liability for “ office or store fur- 
niture or fixtures.” I am of opinion, therefore, that judgment 


must be directed for the defendants without costs. 
All concur. 





Cornell vs. Travelers Ins. Co. 


COURT OF APPEALS OF NEW YORK. 


CORNELL 
v8. 
TRAVELERS INS. CO.* 


The application for an employer’s liability policy was to cover liability 
for shop work and general liability on outside work. The policy it- 
self covered liability to employees, and also to others who might 
sustain injuries directly occasioned by the business operations of 
insured, as described in the application, under circumstances which 
should impose a common-law or statutory liability on the insured. 
The company should have the sole right, and it should be its duty, 
to negotiate settlements of claims covered by the policy, and in case 
of suits on such claims it might pay the maximum possible liability 
to the insured, or, failing in that, should defend the suits and have 
control of such defense. It was not to be liable for any expenses in- 
curred by insured without its written consent, nor for liabilities 
voluntarily incurred. 


Held, That the company was not liable to insured for expenses incurred 
in defending claims for injuries to outsiders which proved, on the 
trial, to have no legal basis. The company had a right to decide for 
itself whether claims imposed on it a liability, and to act accord- 
ingly as to defending them, taking, however, the chances of an ad- 
verse result. 


Appeal from Supreme Court, Appellate Division, First De- 
partment. Action by John M. Cornell against the Travelers 
Insurance Company. From an order of the Appellate Divi- 
sion, reversing a judgment for defendant, it appeals. 


Aupert Stickney and Frank V. Jounson, for Appellant. 
Lemvet Sxmmore, for Respondent. 


O’Briry, J. 

The question presented by this appeal is with respect to the 
meaning and interpretation to be given to a written instru- 
ment made by the parties, whereby the defendant contracted 
to insure or indemnify the plaintiff against legal liability for 
accidents as specified and defined in the policy. The plaintiff 
was engaged in extensive operations in the manufacture and 
erection of structural steel and iron work for buildings, and 
perhaps other structures. These operations required the em- 
ployment of a great number of men, mechanics and laborers, 
and the work was of such a character as to suggest every safe- 
guard against accidents, and hence the plaintiff sought protec- 


* Decision rendered, June 2, 1903. 
VoL. XXXII.—49. 
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tion by means of the contract in question, which will be more 
particularly referred to hereafter. The plaintiff had con- 
tracted to furnish and put in place the structural iron work of 
a large building in process of erection in the city of New York. 
Before the work was entirely completed, and on the 8th day of 
August, 1895, the building accidentally collapsed, and a large 
portion of the interior structure fell, whereby a number of 
persons were killed and a number injured. It is conceded that 
this accident was in no wise due to any act, default, or neglect 
of the plaintiff, who was contractor only for the structural 
iron work. The causes which produced the loss of life and the 
legal consequences of the accident have been discussed and 
determined in a recent case in this court: Burke vs. Ireland, 
166 N. Y., 305. There was a desperate struggle to fix liability 
upon some one for the distressing result of the accident. This 
is very apparent from the numerous litigations that appear in 
the records of the courts for some time after it occurred. The 
owner of the building and all the contractors connected in any 
way with the work were sued, either jointly or separately, by 
the persons injured and by the representatives of the persons 
killed. It appears that eleven separate suits were commenced 
against the plaintiff by these parties. Two of these actions 
were brought to trial, and the trial in both cases resulted in a 
verdict for the defendant, the plaintiff in this action. After 
the verdicts in these two cases, the remaining actions were 
abandoned and discontinued. The costs and expenses of the 
plaintiff herein in the defense of the several suits and proceed- 
ings mentioned amounted, as claimed, to over $12,000. The 
plaintiff claims that the defendant is liable to him for this 
sum, under the terms of the policy. At the trial, upon the 
close of the proofs, the complaint was dismissed; but the 
learned Appellate Division upon appeal reversed the judg- 
ment, by a divided court, and granted a new trial, and from 
the judgment of reversal the defendant has appealed to this 
court. 

The sole question is whether the claim for expenses in de- 
fense of suits brought against the plaintiff that had no legal 
basis, and were eventually abandoned after two of them had 
been successfully defended, are covered by the terms of the 
policy. It therefore becomes necessary to examine the ob- 
ligatory clauses of that instrument with some care, since the 
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result of the appeal must depend upon the meaning to be at- 
tributed to the language employed. 
In the application for the policy it is stated that it was 


To cover employer’s liability on shop work and general lia- 
bility on outside work, including teams. 


The policy itself insured the plaintiff 


Against loss from liability to employees of the insured, who 
may during a term of twelve months from noon of July 3, 
1895, accidentally sustain bodily injuries while actually oc- 
cupied in the performance of duty in the trade or occupation 
for which they have been employed by the insured, under 
circumstances which shall impose upon the insured a com- 
mon-law or statutory liability to such employees by reason 
mow,“ * * 

This insurance also covers the liability of the insured to 
persons, other than employees, who may, during the same 
term, accidentally sustain bodily injuries directly occa- 
sioned by the business operations of the insured ‘as described 
in the application for the policy, under circumstances which 
shall impose upon the insured a common-law or statutory 
liability to such persons therefor. * * * 

This company shall have sole right, and it shall be its duty 
to negotiate settlements and adjustments of all claims made 
against the insured and covered by this policy. If legal 
proceedings be commenced to enforce such claim or claims 
against the insured, this company may pay the insured the 
full amount for which it can be held liable in respect to such 
claim or claims, failing which, it shall defend said proceed- 
ings on behalf of the insured, and shall have control of such 
defense. * * * 

It shall not be liable for any expenses incurred by the in- 
sured without its consent in writing, nor for any liability 
voluntarily assumed, except that in cases of accidental per- 
sonal injuries to any employee while on duty in the trade or 
occupation for which he has been employed, if the injuries 
are sufficiently serious to necessitate immediate medical as- 
sistance, the same may be rendered at the expense of this 
company, which will not, however, pay the cost of any sub- 
sequent medical aid. 


The obligations which the defendant assumed are expressed 
in these provisions of the policy in language free from all am- 
biguity, and the court must give effect to them according to 
their plain scope and meaning. It will be seen that by the 
first clause quoted the defendant undertook to indemnify the 
plaintiff against loss from liability to employees and servants 
who might accidentally sustain bodily injuries during the term 
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of the policy and while actually engaged in the performance 
of duty. We are not concerned with that provision, since none 
of the plaintiff’s servants or employees were injured, and none 
of them made any claim against him. 

But the policy also covered in the next clause any common- 
law or statutory liability of the insured to persons other than 
employees who might accidentally sustain bodily injuries di- 
rectly occasioned by the business operations of the insured 
under such circumstances as to create a liability on the part 
of the insured to the person so injured. This clause stipulates 
for indemnity to the insured against actual legal liability, and 
does not cover groundless or fictitious claims made against 
him. If the injuries did not occur under such circumstances 
as to impose a legal liability upon the insured therefor, they 
are not within the protection of the policy. The eleven suits 
brought against the plaintiff had no legal basis upon which to 
rest. They were simply groundless claims, with no basis of 
legal liability upon the plaintiff, as the result proved, and as 
the present record conclusively shows. The stipulations of 
the contract exclude all liability on the part of the defendant 
for such claims. The liability of the insured to be sued by irre- 
sponsible parties upon groundless claims is not within the in- 
demnity clauses of the policy. That was a risk that was not 
contemplated by the parties. The plaintiff assumed all such 
risks himself, or at least the defendant did not assume them. 

In the next clause of the policy the defendant became obli- 
gated to defend certain actions when brought against the 
plaintiff. If the defendant was bound by the contract to de- 
fend the eleven suits referred to, or any of them, there would 
be a legal basis for a recovery in this action to the extent of 
the expenses incurred by the plaintiff in making a defense 
which the defendant had agreed to make. But the cases 
which the defendant was bound to defend are carefully de- 
fined and limited by the terms of the policy. That obligation 
is limited to “ claims made against the insured and covered by 
this policy.” The defendant did not stipulate to indemnify 
the plaintiff against the costs and expenses of defending him- 
self against fictitious or groundless suits. The protection af- 
forded to the plaintiff by the policy was against some actual 
legal liability directly occasioned by his business operations. 
When the defendant received notice that suits had been com- 
menced against the plaintiff, not by servants, but by stran- 
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gers, it had ‘the right to determine for itself whether the in- 
juries had in fact occurred under such circumstances as to 
impose a liability upon the insured therefor, and to act ac- 
cordingly, either by defending the suits or entirely ignoring 
them. Of course, in deciding not to defend, the defendant had 
to take the chances on an adverse result. But we are not 
embarrassed in this case by any such question, since it appears 
that the suits defended were based upon a state of facts that 
imposed no liability upon the insured. It is not unusual for 
business men engaged in large operations to be sued by irre- 
sponsible parties upon claims having no legal or just basis, 
but against which they are compelled to incur large expenses 
in order to defend themselves. That is really what happened 
to the plaintiff in this case, and he must bear the loss, unless 
it is fairly within the indemnity afforded to him by the defend- 
ant’s contract, and we think it is not. 

It will be seen that, by the last clause of the contract quoted 
above, it was expressly stipulated that the defendant should 
not be liable for any expense incurred by the insured without 
the defendant’s consent in writing, except in the single case 
of an injury to an employee under such circumstances as to 
necessitate immediate medical assistance. This broad limita- 
tion, when read with the other carefully worded clauses of the 
contract, constitutes an insurmountable obstacle to the plain- 
tiff’s right of recovery in this case. The learned counsel for 
the plaintiff invokes the rule that, when the language of an 
insurance contract is so ambiguous as to be susceptible of two 
interpretations, it should be construed most strongly against 
the insurer. That, doubtless, is a just and correct rule, but 
its application to this case is not perceived, since the language 
of the policy seems to be free from all ambiguity. 

But it is asserted that the parties must have intended that 
claims for the costs and expenses of defending unfounded ac- 
tions brought against the plaintiff were intended to be cov- 
ered by the policy It is conceded that such claims are not 
covered by the indemnity clause of the contract, and this con- 
cession would seem to be fatal to the judgment. The contrary 
view would simply mean that the defendant had assumed the 
obligation to defend, or pay the costs and expenses of defend- 
ing, any and all actions brought against the insured, good, 
bad, or indifferent, by third parties who might see fit to state 
untruly that the injury was of such a character, and occurred 
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under such circumstances, as to impose a liability upon the 
insured, however false or unfounded such statements might in 
fact be. This construction is altogether too lax to give to 
such an important contract. It rests largely, if not entirely, 
upon the arbitrary assumption that the parties intended some- 
thing that they failed to express in words. If the injuries em- 
braced in the eleven suits were not covered by the indemnity 
clauses of the policy, and yet the defendant had assumed the 
obligation to defend, it must follow that it assumed the obli- 
gations to defend suits for injuries not covered by the policy. 
That proposition must be maintained in order to hold the de- 
fendant liable for the claims in question. It can be main- 
tained only by disregarding the plain words of the policy, or 
adding to them some qualification that the parties did not 
express in words. The suits that the defendant stipulated to 
defend are very clearly defined in the contract. In the first 
place, they are defined as suits for injuries covered by the 
policy, and all agree that the injuries upon which the eleven 
suits were based are not, and none of them were, injuries of 
that character. On the contrary, they are admitted to be in- 
juries not included in the policy at all, since no liability was 
imposed upon the insured in consequence. In the second 
place, they were defined as suits which the defendant should 
fail to settle or pay the damages claimed therein, and surely 
no one will claim that the defendant assumed any obligation 
to settle or pay false or unfounded claims. The obligation to 
defend is expressly limited to cases where the insured was 
liable upon the facts and circumstances of the accident caus- 
ing the injury. If such facts and circumstances did not exist 
and were not susceptible of proof, then the defendant could 
ignore the suits, as it did. On the other hand, the insured was 
bound to defend them himself, not only for the reason that 
they were not covered by the policy, but for the further reason 
that, even if they were, he was threatened with a liability far 
beyond the limit of his insurance. He was defending himself 
against claims outside the limits and terms of the policy, and 
for the expenses incurred in that respect the defendant has 
not agreed to indemnify. The defendant, by the express terms 
of the policy, was not liable under any circumstances for more 
than $50,000 for injuries to any number of persons resulting 
from any one accident. The amount claimed in the eleven 
suits aggregated nearly $400,000, and yet, if it be true that the 
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defendant was bound to defend any of them, it was bound to 
defend all; and that, too, although as to nearly $350,000 of 
the claims it had assumed no liability whatever, even though 
caused by the direct negligent act of the insured. The policy, 
in express terms, provided that the defendant should not be 
liable for any claim upon which suit should be commenced 
after the lapse of three years from ‘the date of the accident, 
and yet, if the insured is sued upon such a claim, the argument 
in support of this judgment is to the effect that the defendant 
had stipulated to defend. It is quite apparent, therefore, that 
the argument of the learned counsel for the plaintiff proves 
too nuch. The only reasonable and just rule to adopt in the 
construction of such contracts is that the indemnity is not 
against the costs of suits against the insured founded on false 
claims, but against actual liability in the cases enumerated 
and specified, and so the courts have held: Worcester, etc., R. 
Oo. vs. Travelers Ins. Co., 180 Mass., 263; People’s Ice Co. vs. 
A. C. Ins. Co., 161 Mass., 122; Morse Car Co. vs. T. & C. Co., 
160 Pa., 350; Wollman vs. F. & C. Co., 87 Mo. App., 677. It 
may be observed that in one or more of these cases a recovery 
was had against the insured, but no one claimed that the judg- 
ment concluded the insured, and the company defended as an 
original question of liability. 

But it is said that the defendant had an interest in the de- 
fense of the eleven actions against the present plaintiff, since, 
if they succeeded, they would be conclusive in favor of the lat- 
ter in a suit upon the policy. That proposition is by no means 
clear, but, if we grant that it is , it would not follow by any 
means that the defendant was bound to defend the actions. It 
often happens that the result of a suit will inure to the benefit 
of strangers to the controversy. So it often happens that a 
party may be contingently, but ultimately, made liable for the 
result of a suit between third parties, and yet the former may 
look on and take his chances on the results. He cannot be 
made liable for the costs for prosecuting or defending such 
a suit unless by agreement he ‘has expressly assumed such a 
liability, and no one has been able to point at any words in 
this policy whereby the defendant assumed any obligation to 
defend false or groundless claims, although the defeat of such 
claims may, in some sense, inure to the benefit of the defend- 
ant. Some years ago a great many people were interested in 
the suit which involved the validity of the income tax. They 
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very clearly derived a pecuniary benefit from the result, but 
no one would claim that any person was under any legal or 
moral obligation to bear any part of the expense of the suit 
except those that agreed to it. So that neither the defend- 
ant’s interest in the eleven suits, nor the fact that the judg- 
ment, if it went the other way, might injuriously affect it, can 
supply the place of some words denoting an agreement to de- 
fend. It is quite plain that the use of such words was not only 
avoided in the contract, but that the words used imposed lia- 
bility upon the defendant only with respect to personal in- 
juries occasioned by the business operations of the insured 
under such circumstances as to impose a legal liability upon 
him. No injury did occur under such circumstances, and no 
liability whatever has been imposed upon the insured, and 
therefore the claim in question is not within ‘the terms or 
scope of the contract. 

But it is said that the defendant has assumed the obligation 
to defend false or unfounded claims when actions were 
brought upon them, as in the case of the eleven suits in ques- 
tion, since suits upon claims covered by the policy could not 
be defended, and were not open to any defense. This seems to 
me to be a very narrow view of the scope and meaning of the 
stipulation. It is very difficult to imagine a case for the re- 
covery of damages on the ground of negligence, depending 
upon conflicting testimony, which is not open to defense in 
the sense in which these terms were used in the contract. If 
the defendant has not succeeded in limiting its obligation to 
pay, settle, or defend to such claims as are specifically de- 
scribed in the policy (that is, to claims imposing liability upon 
the insured), then the plainest language in a written instru- 
ment may be perverted by construction to meet and cover 
some particular hardship or equity that may be thought to 
exist in favor of or against one of the parties. The judgment 
now under review has converted an indemnity contract 
against certain specified and well-defined accidents into a gen- 
eral. obligation to pay the insured the costs of all suits, how- 
ever numerous, that he might incur in defending himself 
against claims that are concededly false and groundless, and 
that resulted in no liability whatever to the insured. There 
is no provision in the contract that covers such expenses. The 
clause in the policy permitting the defendant to pay, settle, or 
defend the claims upon which the insured “could be held lia- 
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ble” was intended to confer upon it the right to control legal 
proceedings upon such claims at its election, but, if it deter- 
mined that the claims were not such as to impose any liability 
upon the insured, it had the right to ignore the suits, as it did, 
and take its chances with respect to any liability that might 
ultimately be imposed upon the insured, and, since no liability 
resulted, the defendant is not in default with respect to any 
of the obligations that is assumed. The contention of the 
learned counsel for the plaintiff depends upon a proposition 
that would seem to be inadmissible in the interpretation of 
contracts, and that is that the defendant’s liability does not 
depend upon the plain words of the policy, but upon the acts 
of third parties in bringing groundless suits against the in- 
sured, in which they have falsely or erroneously alleged facts 
to show that the injuries which they complain of were caused 
by his act, default, or neglect. Had they stated the facts truly, 
and as they were subsequently found, no one would claim that 
the defendant was bound to pay any attention to the suits, 
and yet it is quite conceivable that the insured would be put 
to some costs to get rid of them. The argument to support 
a recovery of his costs from the defendant under these circum- 
stances would be as strong then as it is now, but it is scarcely 
conceivable that any one would claim that such indemnity 
was contemplated by the contract. I have not omitted to ex- 
amine certain cases that are supposed to sustain the plain- 
tiff’s theory of the case, of which Trustees of Newburgh vs. 
Galatian (4 Cow., 340) is a fair example. Those cases are 
clearly distinguishable from the one at bar in this most im- 
portant particular: The instrument sued upon was not, as in 
this case, limited to indemnity against liability upon certain 
well-defined injuries, but, in terms, covered all costs and ex- 
penses that the party indemnified might incur in defense of 
suits against him. 


The order of the Appellate Division should be reversed, and 
the judgment of the trial court affirmed, with costs. 


Gray, J. 

I concur in the reversal of the order of the Appellate Divi- 
sion for the reason that the application for the policy, read in 
connection with 'the clauses of the policy itself, makes it clear 
that the defendant’s contract was only to indemnify the plain- 
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tiff when the liability of the latter had been established as the 
result of an action. 
Cutten, J. (dissenting). 

I vote for an affirmance of the order of the Appellate Divi- 
sion which granted a new trial. I assume that the first stipu- 
lation of the contract by which the defendant agreed to in- 
demnify the plaintiff against liability for accidents specified 
in the policy, standing alone, would not obligate it to indem- 
nify the plaintiff for the expense of resisting suits in which 
the plaintiff was not legally liable. But in addition to the 
agreement for indemnity against liability, the policy contained 
this further covenant on the part of the defendant :— 

This company shall have sole right, and it shall be its 
duty to negotiate settlements and adjustments of all claims 
made against the insured, and covered by this policy. If 
legal proceedings be commenced to enforce such claim or 
claims against the insured, this company may pay the in- 
sured the full amount for which it can be held liable in re- 
spect of such claim or claims, failing which it shall defend 
said proceedings on behalf of the insured, and shall have 
control of such defense. 

The plaintiff had manufactured and erected the structural 
iron work in a large building in the city of New York, which 
building, during its course of construction, collapsed, causing 
the death of a number of persons, and severe injury to many 
more. For this accident a number of suits were brought 
against the plaintiff, with other parties; the charge against 
the plaintiff being the defective character of his work. The 
defendant was notified of the prosecution of these actions. It 
disclaimed liability, and refused to defend them or to pay the 
insurance. Thereupon the plaintiff, at his own expense, suc- 
cessfully contested the claims, and it is for the expense of 
such contests that he seeks reimbursement from the defend- 
ant. There is no serious controversy as to the proposition 
that these claims were of such a character that, had the alle- 
gations of the complaints founded therein been true, they 
would have fallen within the terms of the policy, and the de- 
fendant would have been obliged to indemnify the plaintiff 
for his liability on account of this accident. The defendant 
covenanted, in express terms, to defend all legal proceedings 
brought against the insured on “ claims made against the in 
sured and covered by this policy.” If these suits fall within 
the terms of this covenant, then the defendant, by refusing to 
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defend them, committed a breach of the covenant for which it 
is liable, apart from the other stipulations of the policy, and 
the order of the Appellate Division was correct. If the claims 
did not fall within this covenant, then there was no breach, 
and the judgment of the Trial Term was correct. I think the 
claims fell within the terms of the covenant. It is no part of 
the definition of the term “ claim ” that the demand should be 
well founded. A claim is “'the assertion of a liability to the 
party making it to do some service or to pay a sum of money:” 
1 Bouv. Law Dict., 332. It is defined by Judge Story (Prigg vs. 
Pennsylvania, 16 Pet., 539) as “ a demand of some matter as of 
right, made by one person upon ‘another to do or to forbear to 
do some act or thing, as a matter of duty.” It is contended, 
however, that the obligation to defend claims against the 
plaintiff was qualified by the condition that it should be a 
claim covered by the policy, and it is further contended that, 
unless the claim was valid, it was not covered by the policy. 
The first proposition is doubtless true, but it is on the second 
proposition that the whole controversy turns. I insist that a 
claim is covered by the policy when it is of such a character 
that, if established, the defendant, under the terms of the 
policy, would be liable for its payment. An action brought on 
a promissory note is none the less a claim on a promissory 
note because, on the trial of the action, the plaintiff is de- 
feated, either by proof that the defendant never signed the 
note or that he had paid it. If the defendant’s construction 
of this covenant is to prevail, it leads to this most incongruous 
result. It says that it agreed to defend only valid claims; 
that is to say, claims which might be successfully established. 
In other words, it agreed to defend only indefensible claims, 
and, if the claims could be successfully defended, then there 
was no obligation on its part to defend them. Surely we 
should hesitate before giving the covenant ‘any such remark- 
able construction. But we are not wanting in authority on 
the point. In Trustees of Newburgh vs. Galatian (4 Cow., 340) 
the defendants gave a bond indemnifying the plaintiffs against 
all actions, suits, costs, etc., for or by reason of the construc- 
tion of a road. The action was brought to recover for ex- 
penses incurred by the plaintiffs in the defense of a groundless 
suit brought in consequence of the improvement made. It 
was held that it was sufficient to bring the case within the 
condition of the covenant of indemnity that the plaintiffs 
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were prosecuted for acts done in the prosecution of the work, 
whether the claim against them was well founded or not. 
This case has never been overruled, but has been cited with 
approval by this court in Corcoran vs. Judson, 24 N. Y., 106. 
The same doctrine was held in Chilson vs. Downer (27 Vt., 536) 
where, on a bond indemnifying against liability for costs and 
expenses in consequence of levying an attachment on certain 
property, plaintiffs were allowed to recover the expense of a 
suit against them in which they succeeded. 

There is another question in this case, which, though not 
requisite to be authoritatively decided, is necessary to be con- 
sidered, for on what is claimed to be its proper answer great 
stress is laid by the appellant; that is, how far an adverse de- 
termination in the action defended by the plaintiff would 
affect the defendant when the former made his claim upon it. 
It is asserted that a recovery against the plaintiff would not 
be any evidence in an action by him against the defendant. 
Now, I think the law is well settled to the contrary. The gen- 
eral rule seems to be that where one party, either by express 
contract or by a rule of law, is obliged to indemnify another 
against some liability, if the party indemnified gives notice to 
his indemnitor of the institution of an action against him for 
such liability the indemnitor is concluded by the recovery of 
the judgment against the party indemnified. There are nu- 
merous cases in this State supporting this doctrine: See 2 
Sedgwick on Damages, § 805; Kip vs. Brigham, 6 Johns, 158; 
Id., 7 Johns, 168; Beers vs. Pinney, 12 Wend., 309; Thomas 
vs. Hubbell, 15 N. Y., 405; Konitzky vs. Meyer, 49 N. Y., 571; 
Dubois vs. Hermance, 56 N. Y., 673; Village of Port Jervis vs. 
First National Bank, 96 N. Y., 550; Carleton vs. Lombard, 
Ayres & Co., 149 N. Y., 1387. In Thomas vs. Hubbell, supra, 
this court said: “It is, however, well settled that, where 
parties sustain the relations which existed between the par- 
ties to this suit, the party entitled to be indemnified may 
throw upon the indemnitors the burden and risk of the 
primary litigation, by giving to them the opportunity of de- 
fending the original suit. It then becomes the defense of the 
indemnitors, and they are concluded by its result, at least in 
the absence of fraud or collusion between the prosecuting 
party and him whom they are bound to defend.” In Konitzky 
vs. Meyer, supra, it is said: “ The position of the counsel, that 
an underwriter is not bound by a suit brought against the 
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party he is bound to indemnify, in the absence of a provision 
in his contract to that effect, cannot be sustained, either upon 
principle or authority. The law is otherwise.” The case of 
Insurance Companies vs. Thompson (95 U. S., 547) is strictly in 
point. There the plaintiffs in error insured the defendants in 
error against loss by fire on distilled spirits in a bonded ware- 
house, as to which the defendants had given a bond to the 
United States to secure the payment of the tax. The compa- 
nies contended that, because the spirits were destroyed by 
fire, the government could not recover the tax. It was held 
that a recovery by the government of a judgment against the 
insured on their bond was conclusive on the companies; they 
having received notice of the suit, and having declined to de- 
fend it. Hence, in case of a recovery against the plaintiff, all 
he would have to do in an action against the defendant for 
indemnity against that recovery would be to show that the 
claim against him was of a character falling within the terms 
of the policy, and the judgment against him would conclude 
the defendant on the question of liabilty. Therefore the argu- 
ment that it is unreasonable to attribute to the defendant an 
obligation to defend every baseless or ill-founded claim 
against the plaintiff entirely falls, when it is considered that 
those claims, baseless and without merit as they might be, if 
unsuccesfully defended by the plaintiff, would conclusively 
impose liability against the defendant for the amount recov- 
ered on them. The expenditure made by the plaintiff has di- 
rectly inured to the benefit of the defendant. Had he failed to 
vigorously contest the claims, the defendant would be mulcted 
in many times the sum now sought to be recovered from it. 
If the covenant to defend is equally capable of two construc- 
tions, it should be construed most favorably to the insured. 
This is an elementary rule. Within this rule (I think it is not 
at all necessary to invoke the rule), the defendant broke its 
covenant in failing to defend the suits against the plaintiff, 
and is liable for the damages caused by such breach. 

There is this further consideration to be borne in mind in 
construing the agreement of the policy with reference to de- 
fending suits. It is not only an agreement independent of 
that for indemnity against claims, but by it the defendant 
acquired additional rights, as well as assumed additional obli- 
gations. As we have recently decided in the case of Dunn vs. 
Uvalde Asphalt Paving Company (175 N. Y., 214), a party in- 
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demnified is not bound to await the adverse decision of an 
action brought against him, but may pay the claim, even with- 
out suit, of course taking the risk of establishing in the action 
against his indemnitor the facts on which the liability pro- 
ceeded, as well as the reasonableness of the amount paid. By 
the agreement referred to, the plaintiff lost this right, and ab- 
solutely surrendered his defense of claims to the insurance 
company. As, for example, the policy provided that the lia- 
bility of the company to the plaintiff on a single claim should 
not exceed the sum of $5,000. The plaintiff might be sued for 
a sum far in excess of $5,000 (in this case each claim exceeded 
that amount). If he deemed the claim well founded, he might 
be willing to effect a settlement by paying a less sum, and tak- 
ing his chance of proving the propriety of the payment in his 
action against the defendant. But of this right he was de- 
prived by the terms of the policy. The defendant alone could 
determine whether the case was to be settled, and by an un- 
wise contest the plaintiff might be mulcted in a sum largely 
in excess of his insurance, liability for wich could have been 
avoided, had he been permitted to negotiate for an adjust- 
ment of the claim. Therefore the plaintiff surrendered sub- 
stantial rights in consideration of the defendant’s covenant to 
assume the defense of suits, and that covenant should receive 
a fair and reasonable construction. 

Parker, C. J., and Bartlett and Gray, JJ., concur with 
O’Brien, J. Vann and Werner, JJ., concur with Cullen, J. 

Order reversed, etc. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


FULLER 
v8. 
NEW YORK FIRE INS. CO. 
SAME 
v8. 
FARMERS’ FIRE INS. CO. 
SAME 
v8. 


FIREMEN’S INS. CO. 


SAME 
vs. 
TRADERS’ INS. CO. 
SAME 
v8. 


GREENWICH INS. Co. 


SAME 
v8. 


INDIA MUT. INS. CO. 


SAME 
v8, 
MILLERS’ & MANUFACTURERS’ INS. CO.* 


The property was destroyed subsequent to the insured being adjudi- 
cated a bankrupt under the U. S. Bankrupt Act, but prior to the 
appointment of a trustee. 


Held, That under the act policies pass to the trustee on his appointment 
and qualification. 


Held, That the title to the property remained in insured until the fire, 
and the obligation to pay could be enforced by the trustee. 

Held, That the adjudication does not affect the right of the insurer to 
have the property cared for by insured, nor affect the ability to com- 
ply with provisions as to proofs of loss, nor is there any change of 
title until the trustee is appointed. 

A stipulation that a sprinkler is in good working order, and that the in- 
sured will use due diligence to keep it so, is not a warranty, and the 
burden is on insurer to show the contrary. 


Decision rendered, June, 1903. 





784 Insurance Law Journal. [ Sept., 


Evidence that the sprinkler was frequently repaired was evidence that 
justified a refusal to charge that there was no evidence that it was 
in working order. 


Exceptions from Superior Court. Consolidated actions by 
John 8S. Fuller, trustee, against the New York Fire Insurance 
Company, the Farmers’ Fire Insurance Company, the Fire- 
men’s Insurance Company, the Traders’ Insurance Company, 
the Greenwich Insurance Company, the India Mutual Insur- 
ance Company, and the Millers’ & Manufacturers’ Insurance 
Company. Judgment for plaintiff, and defendants bring ex- 
ceptions. Exceptions overruled. 

Barker, J. 

These actions are in contract upon policies of fire insurance 
issued to one Callender upon his mill. They were tried to- 
gether, and with a verdict for the plaintiff in each case. On 
March 2, 1900, Callender filed a voluntary petition in bank- 
ruptcy, and was adjudicated a bankrupt. On March 10, 1900, 
at 12:30 o’clock p. m., a receiver of the bankrupt’s estate was 
appointed, and at 7:55 p. m., on the same day, the insured prop- 
erty was destroyed by fire. On April 23, 1900, the plaintiff 
was appointed trustee in bankruptcy, and thereafter brought 
the actions. 

One exception was to the introduction of evidence. Al- 
though this exception is stated in the defendants’ brief, it has 
not been argued by them, and we treat it as waived. 

Sixteen requests for rulings to the jury were made by the 
defendants, and the other exceptions relate to the requests. 

The policies were of the Massachusetts standard form, and 
upon each was a rider containing the following clause: “It is 
understood and agreed that the automatic sprinkler system 
is in complete working order, and in further consideration of 
reduction of rate, it is hereby made a condition of this policy 
that the assured shall use due diligence that such equipment 
shall continue to be maintained in complete working order 
during the full term of this insurance.” The defendants con- 
tended that they were not liable, because the terms of this 
clause had not been complied with; that the burden of show- 
ing compliance with both parts of the clause was upon the 
plaintiff. They also relied upon alleged breaches of the usual 
conditions against failure fairly to represent the material 
facts and circumstances against change of situation or cir- 
cumstances affecting the risk, and against a sale of the prop- 
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erty or an assignment of the policy, and the requests for in- 
structions were addressed to the questions arising under these 
various defenses. 

The arguments of the defendants’ brief are embraced in two 
classes: First, those founded upon the effect of the bank- 
ruptcy proceedings upon the contracts evidenced by the poli- 
cies; and, second, those founded upon the rider concerning the 
sprinkler system. 

One contention is that neither the policies nor any right of 
action upon them, passed to the plaintiff as trustee in bank- 
ruptcy. But the policies were in their nature assignable, and, 
while failure to obtain the written consent of the insurers 
might defeat the policies, it would not render their transfer 
invalid: Hewins vs. Baker, 161 Mass., 320. Therefore they 
were property which prior to the filing of the petition the 
bankrupt could have transferred, and so were a kind of prop- 
erty enumerated in section 70 of the bankruptcy act (Act July 
1, 1898, 30 Stat., 565, c. 541 [U. 8. Comp. St., 1901, p. 3451]) as 
vested by operation of the law in the trustee upon his ap- 
pointment and qualification. The proviso of the section deal- 
ing with insurance policies which have a cash surrender value 
payable to the bankrupt, his estate, or personal representa- 
tives, is an implication that all insurance policies are property 
which it is the intention of the section shall vest in the as- 
signee. But whether the policies passed to the plaintiff 
would be immaterial if the fire created a chose in action to 
recover for the loss, and if such right of action passed to the 
plaintiff. 

The next contention is that, upon the adjudication that 
Callender was a bankrupt, he ceased to have an insurable in- 
terest in the property. But neither the policies nor the in- 
sured property vested in the trustee at the time of the adjudi- 
cation. The insured property never vested in the trustee, 
because it was not in existence at the time of his appointment 
and qualification. The title to it remained in Callender until 
it was destroyed by fire, as also did the title to the policies. 
Hence the destruction of the property changed or ripened the 
conditional obligation of the insurers into a fixed obligation 
to pay the amount of indemnity stipulated for in the policy. 
To ‘hold that this ripening of the obligation made it after- 
acquired property, which would not vest in the trustee, but 


which the bankrupt could hold as his own, would be as absurd 
VoL. XXXII.—50. 
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as to hold that, if goods which he had at the time of adjudica- 
tion were converted by a stranger to his own use between the 
time of the adjudication and the appointment of the trustee, 
the right to maintain trover for their value would not pass 
to the trustee, but might be enforced by the bankrupt as after- 
acquired property. If an unmatured obligation on which 
there was no right of action at the date of adjudication should 
mature between it and the appointment of the trustee, the 
right of action upon it would be one which did not exist until 
after the adjudication, but there can be no doubt that it 
would vest in the trustee. In all such cases the new right of 
action may be compared to a fruit which has grown and 
ripened during the period of transfer, and which, being upon 
the branch at the moment when the property vests in the new 
owner, becomes his. The statute is to be construed in view of 
its general purpose of applying the property and rights of 
debtors for the benefit of their creditors, and, while the debt- 
or’s property vests as of the date of the adjudication, it yet 
has the incidents which have become attached to it up to the 
time when it vests in the trustee upon his appointment and 
qualification. Even if the change wrought in the ownership 
of the policy will, if the insurer does not assent in writing to 
the transfer, make the policy void as to future losses, it does 
not make void the matured obligation to pay a loss incurred 
before the time when the ownership of the policy was changed. 

The same considerations dispose of the contention that the 
adjudication and the appointment of a receiver before the fire 
violated the right of the insurer to have the insured property 
cared for by Callender. He was still the owner of the prop- 
erty, and in its actual control; and the rights and obligations 
of the receiver tended to add to, and not to diminish, the care 
and oversight of the insured property, and could in no way 
increase the risk or alter it to the detriment of the insurers. 
As to the supposed interest of the trusteee to turn the insured 
property into money by getting its value from the insurers, it 
is enough to say that up to the time of the fire there was no 
trustee. Nor was the interest of Callender in the insured 
property after the adjudication and up to the time of the fire 
a new or different interest from that which he had up to the 
time of the adjudication. No change of title was effected un- 
til the appointment and qualification of the trustee, and there 
was until then no change in the legal relation of Callender to 
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the property. Nor is there any impossibility of compliance 
with the provisions for proof of loss, or anything resulting 
from the bankruptcy of Callender which works a release of the 
insurers from their obligation because of those provisions. If 
the insured dies at the same time when the loss occurs, no 
proof of loss can be made by him personally, but such a death 
would not discharge the insurer from liability. In the present 
cases the bill of exceptions states that proofs of loss were 
duly filed by the plaintiff. 

As the insured property was destroyed by fire before the 
bankrupt’s estate became vested in the trustee, there was no 
sale or transfer of it during the terms of the policy and with- 
out the assent of the insurers, and so no defense under the 
conditions of the policies relating to such sales, and no altera- 
tion of the situation or circumstances affecting the risk grow- 
ing out of the bankruptcy. 

These conditions show that there was no error in the refusal 
to give the second, third, fourth, fifth, sixth and seventh re- 
quests. 

The exception to the refusal to give the eighth request, that 
the plaintiff was not entitled to recover interest before the 
date of the writs, has not been argued, and we treat it as 
waived. 

Of the requests concerning the rider and the sprinkler sys- 
tem, the defendants have argued only those. relating to the 
eleventh and twelfth requests. The thirteenth request was 
given in terms, and the fourteenth and sixteenth were covered 
by the charge in a manner sufficiently favorable to the de- 
fendants. As the exceptions relating to the ninth, tenth, four- 
teenth, fifteenth and sixteenth requests have not been argued 
by the defendants, we consider those exceptions as waived. 

The eleventh request was as follows: “The burden is on the 
plaintiff to show (a) that the sprinkler system was in complete 
working order at the time the policy was taken out; (b) that 
he used due diligence to maintain the sprinkler system in com- 
plete working order during the entire time from the date of 
the policy tu the time of the fire.” The court gave the instruc- 
tion that he burden of proof was upon the plaintiff to show 
that the system was in complete working order at the time the 
policy was taken out, but refused the second clause of the 
request, and instructed the jury that the burden was on the 
defendant to show that the plaintiff failed to use due diligence 
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to maintain the system in complete working order after the 
policy had taken effect. ‘‘ There is undoubtedly some difficulty 
in determining by any simple and certain test what proposi- 
tions in a contract of insurance constitute warranties: * * *” 
Shaw, C. J., in Daniels vs. Hudson River Fire Ins. Co., 12 
Cush., 416. The truth of or compliance with a warranty on the 
part of the assured is a condition precedent to his right to re- 
cover, Which the burden is upon him to prove in an action upon 
the policy: McLoon vs. Commercial Ins. Co., 100 Mass., 472, 
474; Campbell vs. New England Mutual Life Ins. Co., 98 
Mass., 381, 389, 390. In the case last cited it is said that 
whether a proposition is a warranty “ will depend upon the 
form of expression used, the apparent purpose of the inser- 
tion, and sometimes upon the connection or relation to other 
parts of the instrument.” As in other cases involving the 
construction of contracts, the language used is to be consid- 
ered in view of the general purpose of the contract and of the 
situation of both parties. As was said in Daniels vs. Hudson 
River Fire Ins. Co., ubi supra: ‘“ The leaning of all courts is 
to hold such a stipulation to be a representation, rather than 
a warranty, in all cases where there is any room for construc- 
tion, because such construction will, in general, best carry 
into effect the real intent and purpose which the parties have 
in view in making their contract.” In the present instance it 
is to be noted -that the rider, the language of which was 
chosen by the insurer, does not contain the word “ warrant” 
or “ warranty.” The precise word used is * condition,” and in 
the body of the policy were other stipulations, there called 
“conditions,” none of which were technical warranties. It is 
also to be noted that the language of the rider cannot be taken 
with absolute literalness. It begins by stating that it is 
“agreed ” that the system is in complete working order. An 
agreement assumes that both parties assert to be true the 
fact stated as agreed. Yet the defendants did not intend to 
assert or agree on their part that the system was then in 
order. Again, the full term of the insurance was one year. A 
loss might happen during the first day of the term, and it 
would be absurd to contend that, if so, the insured could not 
recover for it without showing that he had used due diligence 
to keep the system in order during the remainder of the year. 
While the rider makes due diligence on the part of the in- 
sured to maintain the system in complete working order a 
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condition of the policy, it does not say in éxpress words that 
the use of such diligence shall be a warranty or a condition 
precedent, or a condition differing in legal character from the 
other conditions, so called, in the policy. The most important 
effect of construing the clause in question as a warranty, in- 
asmuch as the insurers cannot be made to pay for a loss if the 
insured fails to use due diligence, is upon this very ques- 
tion of the burden of proof. Assuming that both parties 
knew the law upon this question—an assumption easily made 
as to the insurers, at least—we think it unlikely that the 
insurers would demand that the insured should be bound to 
prove as a condition precedent to any right to recover, 
that he had used due diligence in the particular referred 
to, or that the insured would agree to assume _ that 
unusual burden. Upon the whole, we think that the parties 
did not intend the rider either as a warranty, or a condition 
precedent to the right to recover for a loss, but as a condition 
similar in effect to the other expressed conditions, a breach of 
which the insurer might set up in defense and prove. If so, 
the refusal to give the second clause of the eleventh request, 
and the instruction given in lieu of it, were right. 

The next exception is to the refusal to give the instruction 
that there was no evidence that the sprinkler system was in 
complete working order when the policy was issued. The 
policies to which the request referred were issued at different 
dates in the months of June, August, and December, before 
the occurrence of the fire. Without stating at length the evi- 
dence, it is enough to say that there was evidence that the 
system had been installed and put in complete working order 
before the date of the earliest policy, and that it was in- 
spected and repaired with such frequency as to justify a find- 
ing that it was in complete working order at the date when 
each policy was issued. 

The defendants’ brief contends that whether reasonable 
diligence had been exercised was a question of law, and that 
the court erred in submitting it to the jury. To what excep- 
tion stated in the bill this contention is addressed, it would 
perhaps be difficult to say. Assuming that it is open upon the 
bill, the doctrine of our court is that where the evidence is 
“doubtful or conflicting, and where, upon the view of it most 
favorable to the plaintiff, the court would find due diligence,” 
the case may be left to the jury: Parker vs. Middlesex Mutual 
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Assur. Co., 179 Mass., 528, 532, 61 N. E., 215. Examing the 
evidence as stated in the bill, we think the court properly 
could submit the question to the jury. 

The remaining exception is to the refusal to give the first 
request—that, upon all the evidence, the plaintiff cannot re- 
cover. The defendants’ brief contains no argument expressly 
directed to this exception, and none which we think makes in 
support of it, except those which we ‘have considered and dis- 
posed of in dealing with the other exceptions. Certain state- 
ments are made in the defendants’ brief as to a payment by 
the insurers of the mortgage upon the insured property, which 
do not appear in the bill of exceptions, and concerning which 
it does not appear that any question was raised at the trial. 

Exceptions overruled. 


SUPREME COURT OF MISSOURI. 


Division No. 2. 


NICHOLS EFT AL. 
v8. 


MUTUAL LIFE INS. CO. or New York.* 


The Missouri statute relative to the right of insured to temporary insur- 
ance in case of forfeiture for nonpayment of premium provides that 
it shall not apply to policies of companies of other States where the 
laws of such States prescribe a surrender-value, or temporary, or 
paid-up insurance in such case, and the policy stipulates for such 
prescribed value or insurance. 

Held, That is is sufficient to take the policy out of the Missouri statute 
if either one of the methods is prescribed by the law of such other 
State, and by the policy. It was sufficient here that the policy pro- 
vided for paid-up insurance in accordance with the statute of New 
York. 


Held, That the words “ paid-up insurance,” in the Missouri statute, mean 
insurance for life which is fully paid up, and not merely temporary 
insurance. 


Held, That the Missouri statute applies in such case only so far as con- 
cerns the method of computing the net value on which the paid-up 
insurance is based. 


Appeal from St. Louis Circuit Court. Action by William 
Nichols and others, trustees of the Commercial National Bank 
of St. Louis, against the Mutual Life Insurance Company of 


* Decision rendered, June 9, 1903. 
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New York. Judgment for plaintiffs, granting insufficient re- 
lief, and they appeal. Affirmed. 


Stewart, Cunnincoam & Enior, for Appellants. 

Seppon & Bram, Narsanret S. Brown, James L. Bram, and Epw. 
L. Suort, for Re~pondent. 

Fox, J. 

This is a suit upon a policy of life insurance issued and de- 
livered April 9, 1896, in Missouri, to a citizen of Missouri, by 
the defendant (respondent), a corporation of the State of New 
York, then doing a life insurance business in Missouri. A jury 
was waived, and the case was tried by the Circuit Court upon 
the petition, the amended answer, the application for insur- 
ance, the policy of insurance, and a stipulation of facts. The 
petition sets forth the issue and delivery of the policy in Mis- 
souri on the 9th of April, 1896, to one Samuel Harris, subject 
to the laws of Missouri, the payment by said Harris of three 
annual premiums, sufficient, under the statutes of Missouri, to 
keep the policy in force long after the death of said Harris; 
the assignment and transfer of the policy by Harris, the as- 
sured, to the plaintiffs, who were and are his creditors; the 
death of said Harris on the 28th of November, 1899; the mak- 
ing and delivery to defendant of proofs of death, and demand 
of payment of $5,000; and the failure and refusal of defendant 
to pay the same. The petition prays judgment for $5,000, the 
full amount of the policy, with interest and special damages. 
The answer sets up a default by Harris in the payment of the 
fourth annual premium on this policy, and contends that by 
reason of such default the policy became void and of no effect, 
and that the plaintiffs, as his assignees, had and have no right 
to recover on the policy, but that defendant is liable to the 
plaintiffs only for the amount of a new paid-up policy of insur- 
ance in the sum of $305, which sum defendant says it is ready 
and willing to pay. 

This cause was submitted to the court upon the following 
agreed statement of facts:— 

“For the purpose of the trial of this cause and at said trial 
the plaintiffs and defendant stipulate and agree upon the fol- 
lowing facts; viz.:— 

“ First. Prior to the year 1898, and until January 27, 1899, 
the Commercial Bank of St. Louis was a banking corporation 
of the State of Missouri, transacting business at the city of 
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St. Louis. Said corporation was dissolved January 27, 1899, 
and plaintiffs then were the president and directors and man- 
agers of the affairs of said corporation, and then became, and 
now are, the trustees of the Commercial Bank of St. Louis, 
and entitled to sue as such upon causes of action accrued or 
accruing to said bank. 

“Second. Prior to April 9, 1896, defendant, the Mutual Life 
Insurance Company of New York, was, and still is, a corpora- 
tion of the State of New York, authorized and licensed under 
the provisions of the laws of Missouri to carry on the business 
of life insurance in Missouri, and then was, and ever since 
then has been, and still is, carrying on said business in Mis- 
souri under the license and authority of the State of Missouri, 
subject to and in conformity with all the requirements and 
provisions of statutes of Missouri in that behalf provided. 

“Third. In the prosecution of its said business under its 
said license, defendant on or about April 9, 1896, delivered at 
St. Louis, Mo., to Samuel Harris, a citizen and resident of Mis- 
souri, its certain policy of insurance, numbered 764,369, hereto 
attached, with the application therefor, also attached and 
made part hereof, and then and there accepted and received 
from said Harris $110.50—one full annual premium on said 
policy. Subsequently, on or before April 9, 1897, defendant, 
at St. Louis, accepted and received from said Harris $110.50, 
the second full annual premium on said policy, which pay- 
ment operated to keep said policy in force till April 9, 1898. 
Subsequently, on or before April 9, 1898, defendant, at St. 
Louis, accepted and received from said Harris $110.50, the 
third full annual premium on said policy, which payment 
operated to keep said policy in force till the 9th day of April, 
1899, at noon. 

“Fourth. Said Harris failed to pay the premium falling due 
April 9, 1899, and never paid, nor did any one for him ever pay, 
any premium on said policy, other than the first three annual 
premiums above mentioned. Said Samuel Harris died on the 
28th day of November, 1899, at St. Louis. 

“Fifth. On April 9, 1899, when the fourth annual premium 
fell due and was not paid, the net value of said policy, com- 
puted upon the American Experience Table of Mortality, with 
4} per cent interest per annum, was one hundred and thirty- 
eight dollars and seventy-five cents (138.75), three-fourths of 
which sum was one hundred and four dollars and four cents 





1903. } Nichols et al. vs. Mutual Life Ins. Co. 793 


($104.04). There were no notes or other indebtedness to the 
defendant given or existing on account of past premiums on 
said policy. One hundred and four dollars and four cents 
($104.04), taken as a net single premium for temporary insur- 
ance for $5,000 written in said policy, would keep said policy 
in force for the term of two (2) years and eighteen (18) days 
after April 9, 1899. 

“Sixth. During the life of said Samuel Harris and of said 
policy, said Harris, for value received, while said Commercial 
Bank was‘his creditor to the amount of about $6,000, assigned, 
transferred, and set over said policy to the Commercial Bank 
of St. Louis as collateral security to secure the indebtedness 
of said Harris to said bank. Plaintiffs are still the holders of 
said policy, and are creditors of said Samuel Harris in manner 
aforesaid to the amount of about $6,000, as aforesaid. 

“Seventh. Plaintiffs, within due time after the death of 
said Samuel Harris, gave defendant notice thereof, and on or 
about December 15, 1899, submitted and delivered to defendant 
proofs as required by said policy. Defendant thereupon of- 
fered and was ready to issue to plaintiff a paid-up policy for 
$305, being the amount of paid-up insurance purchasable by 
the life reserve of said policy according to the provisions of 
section 88, chapter 690, p. 1969, of the Laws of the State of 
New York of 1892, but has refused and still refuses to pay or 
do more. 

“ Eighth. Section 88, c. 690, p. 1969, of the Laws of the State 
of New York of 1892, in force at the date of said policy as a 
law of New York, is in the following words and figures; to wit: 

Section 88. Surrender Value of Lapsed or Forfeited Poli- 
cies. Whenever any policy of life insurance issued after 

Jauary first, eighteen hundred and eighty, by any domestic 

life insurance corporation after being in force three full 

years, shall, by its terms, lapse or become forfeited for the 
nonpayment of any premium or any note given for a pre- 
mium or loan made in cash on such policy as security, or of 
any interest on such note or loan, the reserve on such policy 
computed according to the American Experience Table of 
Mortality at the rate of 4} per cent per annum, shall, on de- 
mand made, with surrender of the policy within six months 
after such lapse or forfeiture, be taken as a net single pre- 
mium of life insurance at the published rates of the corpo- 
ration at the time the policy was issued, and shall be ap- 
plied, as shall have been agreed in the application or policy, 
either to continue the insurance of the policy in force at its 
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full amount so long as such single premium will purchase 
temporary insurance for that amount at the age of the in- 
sured at the time of lapse or forfeiture, or to purchase upon 
the same life at the same age, paid-up insurance payable to 
the same time and under the same conditions, except as to 
payment of premium as the original policy. If no such 
agreement be expressed in the application or policy, such 
single premium may be applied in either of the modes above 
specified at the option of the owner of the policy, notice of 
such option to be contained in the demand hereinbefore re- 
quired to be made to prevent the forfeiture of the policy. 
The reserve hereinbefore specified shall include dividend ad- 
ditions calculated at the date of the failure to make any of 
the payments above described according to the American 
Experience Table of Mortality, with interest at the rate of 
4} per cent per annum after deducting any indebtedness of 
the insured on account of any annual or semi-annual or 
quarterly premium then due and any loan made in cash on 
such policy, evidence of which is acknowledged by the in- 
sured in writing. The net value of the insurance given for 
such single premium under this section, computed by the 
standard of this State, shall in no case be less than two- 
thirds of the entire reserve computed according to the rule 
prescribed in this section, after deducting the indebtedness 
as specified; but such insurance shall not participate in the 
profits of the corporation. If the reserve upon any endow- 
ment policy, applied according to the provisions of this sec- 
tion as a single premium of temporary insurance, be more 
than sufficient to continue the insurance to the end of the en 
dowment term named in the policy, and if the insured sur. 
vive that term, the excess shall be paid in cash at the end 
of such term, on the conditions on which the original policy 
was issued. This section shall not apply to any case where 
the provisions of this section are specifically waived in the 
application and notice of such waiver is written or printed 
in red ink on the margin of the face of the policy when is- 
sued.” 


The court, sitting as a jury, upon the agreed statement of 
facts as herein quoted, rendered judgment for the plaintiffs 
in the sum as admitted to be due by the answer—$305. After 
an unsuccessful motion for new trial on the part of the plain- 
tiffs, this cause is brought here by appeal. 

The learned trial judge, in disposing of this case, filed a 
written opinion, expressing his views upon the law, as appli- 
cable to the facts agreed upon. That we may fully compre- 
hend and appreciate the position taken by the trial court, we 
here quote the opinion :— 
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“This is an action upon a policy of insurance, in which plain- 
tiffs claim that they are entitled to recover the sum of $5,000, 
and defendant admits a liability of $305. The question is to 
be determined by a construction of the statute of this State 
with reference to temporary insurance. I know of no decision 
that ‘has ever been rendered in this State or elsewhere upon 
the particular points of law involved in this case, ‘and the in- 
dustry of counsel has failed to produce any case exactly like 
the one which I am now considering. Section 5856 of the stat- 
utes of 1889 provides that no policies of life insurance issued by 
any life insurance company authorized to do business in this 
State on and after the Ist day of August, 1879, shall, after 
payment of two full annual premiums, be forfeited or become 
void by reason of nonpayment of premium thereon, but it 
shall be subject to the following rules of commutation; to wit: 


The net value of the policy when the premium becomes 
due and is not paid, shall be computed upon the American 
Experience Table of Mortality, with 44 per cent interest per 
annum, and after deducting from three-fourths of such net 
value any notes or other indebtedness to the company, on 
account of past premium payments on said policy issued to 
the insured, which indebtedness shall be canceled, the bal- 
ance shall be taken as a net single premium for temporary 
insurance, for the full amount written in the policy, and the 
term for which such temporary insurance shall be in force 
shall be determined by the age of the person whose life is 
insured at the time of default of premium and the assump- 
tion of mortality and interest aforesaid. 


“It is conceded by both parties to the case that, were it not 
for the amendment, passed in the year 1895, of section 5859 of 
the statutes of 1889, the plaintiffs would be entitled to recover 
the full amount of $5,000 in this case. This is an action 
against the Mutual Life Insurance Company of New York, a 
company organized under the laws of another State, doing 
business in this State. It is, therefore, one of the insurance 
companies referred to in section 5856. Three premiums were 
paid. It will be noticed that this amendment provides that, 
in case of default in (i. e., after) the payment of two premiums, 
the policy shall not be forfeited, but if the value of the policy 
at the time of the default, computed as stated in section 5856, 
is sufficient to procure temporary insurance for the time stated 
therein, if that runs past the date of the death of the deceased, 
then, as a matter of course, the assured would be entitled ‘to 
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recover the full amount of the policy, $5,000. It is conceded 
that, if said computation is made in this case, it would pro- 
cure temporary insurance sufficient to carry the policy for the 
full amount beyond the date of the death of the deceased. 
But the defendant invokes the amendment of section 5859, 
which was passed in the year 1895, to be found in Session Acts 
of 1895 (page 197). The amendment of that section is as fol- 
lows :-— 

Sec. 5859. The Foregoing Provisions not Applicable 
When: The three preceding sections shall not be applicable 
in the following cases; to wit: If the policy shall have been 
issued by any company authorized to do business in this 
State and organized under the laws of another State of the 
United States, which prescribes a surrender value or paid-up 
or temporary insurance in case of default in payment of pre- 
miums, and shall contain an agreement for such surrender 
value, temporary or paid-up insurance as prescribed by such 
other State as a part of said policy: * * * provided, that 
in no instance shall a policy be forfeited for nonpayment of 
premiums after the payment of three annual premiums 
thereon; but in all instances where three annual premiums 
shall have been paid on a policy of insurance, the holder of 
such policy shall be entitled to paid-up insurance, the net 
value of which shall be equal to that provided for in section 
5856 of this article. 

“Tt is admitted by the agreed statement of facts that $305 
is the amount of paid-up insurance which plaintiffs would be 
entitled to under this clause prior to the passage of this act. 
Previous to this amendment, the Supreme Court of this State 
(Cravens vs. New York Life Ins. Co., 148 Mo., 583), and the Su- 
preme Court of the United States, in Equitable Life Soc. vs. 
Clements (140 U. 8., 226) held that notwithstanding policy- 
holders may contract with reference to the laws of the State 
where the policy is issued, notwithstanding they may agree 
that the laws of such State may be taken and deemed to be 
portions of the policy, notwithstading they may waive any 
provision—for instance, such a provision for temporary insur- 
ance under section 5856—yet such agreement as that is null 
and void, and the policy is construed according to the laws of 
the State of Missouri, which forbid and prevent forfeiture. It 
seems to me that this section 5859 is a legislative recognition 
of the right of parties to contract with reference to the insur- 
ance laws of other States, and in that respect it may be re- 
garded as repealing legislatively, we might say, the decisions 
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which I have mentioned. That is, it recognizes and gives 
parties the right to contract with reference to laws of an- 
other State. Therefore the question to be determined in this 
case is whether or not the policy in question falls within the 
purview of section 5859, which provides that section 5856, 
which gives temporary insurance, shall not be applicable if 
the policy shall ‘have been issued by any company organized to 
do business in this State that it organized under the laws of 
another State, which prescribes a surrender value or paid-up 
or temporary insurance in case of default in the payment of 
premiums—the laws of New York provide for paid-up insur- 
ance and for temporary insurance. Then the section goes on 
further and says, ‘and shall contain an agreement for sur- 
render value, temporary or paid-up insurance, as prescribed 
by such other State as a part of said policy.’ The policy in 
question contains a provision for paid-up insurance in accord- 
ance with the laws of New York. It seems to me, therefore, 
that the policy falls within section 5859, as amended. This 
section provides in the latter part, 

Provided that in no instance shall a policy ‘be forfeited for 
nonpayment of premium after the payment of three annual 
premiums thereon; but in all instances where three annual 
premiums shall have been paid on a policy of insurance, the 
holder of such policy shall be entitled to paid-up insurance, 
the net value of which shall be equal to that provided for in 
section 5856 of this article. 

“Under the laws of New York, they could not have obtained 
temporary insurance in this case, for the reason that the law 
provides for demand for such temporary insurance being made 
within a certain time, which, it appears, was not done. This 
policy was assiged to William Nichols and others, trustees of 
the Commercial Bank. If such demand were not made under 
the laws of New York, they would not have been able to re- 
cover anything whatever in this case, were it not for the sav- 
ing clause in the amendment of section 5859, which provides 
that, in all cases where three premiums ‘have been paid, the 
then ‘holder of the policy shall be entitled to paid-up insur- 
ance. Under that provision or proviso of this amendment, the 
defendant in this case has tendered the amount of $305—it 
has tendered a paid-up policy for that amount. Judgment, 
therefore, will be rendered in favor of the plaintiffs for $305.” 

We are of the opinion that the trial court very appropriately 
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and sharply presents the question for determination in this 
controversy, where it says: “ Therefore the question to be 
determined in this case is whether or not the policy in ques- 
tion falls within the purview of section 5859, which provides 
that section 5856, which gives temporary insurance, shall not 
be applicable if the policy shall have been issued by any com- 
pany organized to do business in this State that is organized 
under the laws of another State, which prescribes a surrender 
value or paid-up or temporary insurance in case of default in 
the payment of premiums.” In 1895 the Legislature amended 
section 5859, Rey. St., 1889, by striking out all of that section, 
and inserting in lieu thereof the following section :— 


Sec. 5859. The Foregoing Provisions not Applicable, 
When. The three preceding sections shall not be applicable 
in the following cases; to wit: If the policy shall have 
been issued by any company authorized to do business in 
this State, and organized under the laws of another State of 
the United States which prescribes a surrender value or 
paid-up or temporary insurance in case of default in pay- 
ment of premiums, and shall contain an agreement for such 
surrender value, temporary or paid-up insurance, as pre- 
scribed by such other State as a part of said policy, or if the 
policy shall contain a provision for an unconditional cash 
surrender value at least equal to the net single premium for 
the temporary insurance provided hereinbefore, or for the 
unconditional commutation of the policy for nonforfeitable 
paid-up insurance, or if the legal holder of the policy shall, 
within sixty days after default of premium, surrender the 
policy and accept from the company another form of policy, 
or if the policy shall be surrendered to the company for a 
consideration adequate in the judgment of the legal holder 
thereof, then, and in any of the foregoing cases, this act 
shall not be applicable: provided, that in no instance shall 
a policy be forfeited for nonpayment of premiums after the 
payment of three annual premiums thereon; but in all in- 
stances where three annual premiums shall have been paid 
on a policy of insurance, the holder of such policy shall be 
entitled to paid-up insurance, the net value of which shall be 
equal to that provided for in section 5856 of this article. 
Approved April 19, 1895. 


The preceding sections, upon which section 5859 was to 
operate, were sections 5856, 5857, 5858 (Rev. St. 1889), which 
were as follows :— 

Sec. 5856. No policies of insurance on life hereafter issued 


by any life insurance company authorized to do business in 
this State, on and after the first day of August, A. D. 1879, 





1903. ] Nichols et al. vs. Mutual Life Ins. Co. 799 


shall, after payment upon it of two full annual premiums, 
be forfeited or become void by reason of the nonpayment of 
premium thereon, but it shall be subject to the following 
rules of commutation; to wit: The net value of the policy, 
when the premium becomes due and is not paid, shall be 
computed upon the American Experience Table of Mortal- 
ity, with 45 per cent interest per annum, and after deduct- 
ing from three-fourths of such net value any notes or other 
indebtedness to the company, given on account of past pre- 
mium payments on said policy issued to the insured, which 
indebtedness shall then be canceled, the balance shall be 
taken as a net single premium for temporary insurance for 
the full amount written in the policy and the term for which 
such temporary insurance shall be in force shall be deter- 
mined by the age of the person whose life is insured at the 
time of default of premium and the assumption of mortality 
and interest aforesaid; but if the policy shall be an endow- 
ment, payable at a certain time, or at death if it should 
occur previously, then if what remains as aforesaid shall 
exceed the net single premium of temporary insurance for 
the remainder of the endowment term for the full amount 
of the policy, such excess shall be considered as a net single 
premium for a pure endowment of so much as such premium 
will purchase, determined by the age of the insured at date 
of defaulting the payment of premium on the original policy, 
and the table of mortality and interest as aforesaid, which 
amount shall be paid at end of the original term of endow- 
ment, if the insured shall then be alive. 

Sec. 5857. At any time after the payment of two or more 
full annual premiums, and not later than sixty days from 
the beginning of the extended insurance provided in the pre- 
ceding section, the legal holder of the policy may demand of 
the company, and the company shall issue, its paid-up 
policy, which, in case of an ordinary life policy, shall be for 
such an amount as the net value of the original policy at the 
age and date of lapse, computed according to the actuaries’ 

‘or combined experience table of mortality, with interest at 
the rate of 4 per cent per annum, without deduction of in- 
debtedness on account of said policy, will purchase, applied 
as a single premium upon the table rates of the company; 
and in case of a limited payment life policy, or of a con- 
tinued payment endowment policy, payable at a certain 
time, or at death, it shall be for an amount bearing such 
proportion to the amount of the original policy as the num- 
ber of complete annual premiums actually paid shall bear 
to the number of such annual premiums stipulated to be © 
paid: provided, that from such amount the company shall 
have the right to deduct the net reversionary value of all 
indebtedness to the company on account of such policy; and 
provided, further, that the policyholder shall, at the time of 
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making demand for such paid-up policy, surrender the 

original policy, legally discharged, at the parent office of the 

company. 

Sec. 5858. If the death of the insured occur within the 
term of temporary insurance covered by the value of the 
policy as determined in section 5856, and if no condition of 
the insurance other than the payment of premiums shall 
have been violated by the insured, the company shall be 
bound to pay the amount of the policy, the same as if there 
had been no default in the payment of premium, anything in 
the policy to the contrary notwithstanding: provided, how- 
ever, that notice of the claim and proof of the death shall be 
submitted to the company in the same manner as provided 
by the terms of the policy within ninety days after the de- 
cease of the insured; and provided also, that the company 
shall have the right to deduct from the amount insured in 
the policy the amount compounded at 6 per cent interest 
per annum of all the premiums that had been forborne at 
the time of the decease, including the whole of the year’s 
premium in which the death occurs, but such premiums 
shall in no case exceed the ordinary life premium for the age 
at issue, with interest as last aforesaid. 

The questions presented in this controversy are sharply in 
dispute: First, it is contended by appellants that this policy 
falls within the provisions of section 5856, supra; second, if it 
does not fall directly within the provisions of that section, 
three full annual premiums having been paid, the proviso in 
section 5859, p. 197, Laws 1895, as herein quoted, is applicable, 
and that “ paid-up insurance,” as mentioned in the proviso, 
contemplates temporary insurance, as provided for in section 
5856, supra. On the part of the respondent, it is contended 
that this policy falls within the provision of the body of sec- 
tion 5859, supra, and hence section 5856 has no application to 
it, other than merely furnishing the basis for the calculation 
of the amount of paid-up insurance the assured was entitled 
to, as provided for in the proviso of section 5859. These con- 
flicting contentions are very earnestly and ably presented by 
counsel for appellants and respondent. Will say, however, 
for this court to undertake to discuss and review every phase 
of the questions to which our attention is directed, would 
make a volume. This is a new question, and one of first im- 
pression. This court, nor the courts of any of the other States, 
so far as we have been able to discover, have never been 
called upon to determine the precise question involved in this 


case. 
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The policy upon which this suit is predicated was issued and 
delivered April 9, 1896, in Missouri, to a citizen in Missouri. 
It was issued by a corporation of the State of New York, then 
doing a life insurance business in Missouri. It is conceded by 
both parties that this policy of insurance is ‘a Missouri con- 
tract. In the application for insurance in this case, which by 
the policy is made a part of the contract, it was agreed be- 
tween the parties that the contract of insurance should be 
subject to and based upon the laws of the State of New York. 
Until the enactment of section 5859, supra, the law was well 
settled by this court, as well as the Supreme Court of the 
United States, that provisions in a policy similar to the pro- 
visions contained in the policy before us could be of no avail 
to the insurer; that, notwithstanding the provisions in the 
contract, the policy of insurance would be construed under 
the statutes of Missouri. See cases of Cravens vs. New York 
Life Ins. Co. (148 Mo., 583), (which was affirmed by the Supreme 
Court of the United States in 178 U. S., 389), and Equitable 
Life Society vs. Clements, 140 U. S., 226. We are now con- 
fronted with a statute, for construction, which extends the 
contractual powers of the parties in a contract for insurance, 
and authorizes them, in respect to this particular subject, to 
insert provisions in an insurance policy that, under the cases 
cited, were of no effect under the law in force at the time the 
conclusions were reached in those cases. Hence the remark of 
the trial judge in his opinion was very appropriate when he 
said: “It seems to me that this section 5859 is a legislative 
recognition of the rights of parties to contract with reference 
to the insurance laws of other States, and in that respect it 
may be regarded as repealing legislatively, we might say, the 
decisions which.I have mentioned.” In the case of Epperson 
vs. Insurance Co. (90 Mo. App., 486) section 5859 was directly 
in judgment before that court. Ellison, J., speaking for the 
court, said: “It will be seen that this act materially changes 
the old section, for, in the first part thereof, it clearly relieves 
the policy of a company organized in a foreign State from the 
effect or application of section 5856, if the laws of that State 
prescribe a surrender value or paid-up or temporary insurance 
in case of default in payment of premiums, and the policy 
shall contain an agreement for these things as they are pre- 
scribed by said laws. And the last part of said act, by proviso, 
makes a material addition to the old section. It extends the 

Vou. XXXII.—51. 
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period in which a policy may be forfeited from two years, as 
provided in section 5856, to three years. The first part of the 
act * * * has, by its terms, application only to policies 
issued by foreign companies. The balance of the act, includ- 
ing the proviso, applies to all policies, whether foreign or lo- 
cal. In this case it was shown at the trial that the laws of the 
State of New York did prescribe a surrender value or paid-up 
or temporary insurance in case of default in the payment of 
premiums. It was shown that the policy in suit contained an 
agreement for such surrender value, temporary, or paid-up 
insurance as thus prescribed by the laws of said State. And 
it was also shown that the deceased had not made three pay- 
ments of premium. It is therefore clear that the policy sued 
on was forfeited and void at the death of deceased.” The con- 
clusion reached by Judge Ellison in that case is in harmony 
with our views as to the proper construction of that statute. 
The Legislature, by the enactment of section 5859, clearly con- 
templated the extension or broadening of the powers of the 
contracting parties in respect to insurance. This policy, from 
its provisions, clearly falls within the terms of section 5859, 
and the liability of the respondent must flow from the applica- 
tion of the terms of that section. 

It is insisted by appellants that section 5859 should be con- 
strued as though the words “after payment of two annual 
premiums ” were written into each prescription of the agree- 
ments. In other words, it is contended that this court should 
so interpret and read that section that those words would be 
added to it. ‘ Courts do not sit to say what the law ought to 
be, but it is their duty to declare the law as they find it, leav- 
ing its wisdom and policy to the Legislature.” In the exercise 
of our judicial power, it is our duty to so interpret the law as 
to make it harmonize with the intent of the lawmakers, but 
we are limited, even in the application of this principle, to a 
judicial interpretation, which by no means contemplates the 
power to amend the law as handed us for construction. This 
section is not ambiguous. It is simply to be construed as 
meaning what it says. Parties are not compelled to contract 
under its provisions, but, if they do, the liabilities are to be 
determined from giving the terms of the statute their ordi- 
nary and familiar signification and import. 

It is next insisted that this policy does not fall within the 
body of section 5559, so as to render inapplicable the three 
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preceding sections referred to, for the reason that the New 
York statute does not contain the necessary provisions to 
bring it within the purview of the requirements of section 
5859; and it is also urged that the policy does not contain the 
required agreements in respect to surrender value, temporary 
or paid-up insurance, upon default being made in the payment 
of premiums. Will say, in respect to such contention, that we 
have carefully examined the policy and the law of New York, 
as admitted in the stipulation, and from such examination we 
have reached the conclusion that both the law of New York 
and the policy sued upon contain all the necessary provisions 
to bring this policy within the body of section 5859, and ren- 
der inapplicable to it the three preceding sections (5856, 5857. 
and 5858), except so far as the proviso makes section 5856 ap- 
plicable. It will be observed that section 5859, in its require- 
ments of what the other States shall prescribe, and as to the 
agreement in respect thereto to be inserted in the policy, uses 
the term disjunctively; that is to say, it provides that the for- 
eign companies doing business in this State shall “ prescribe 
a surrender value or paid-up or temporary insurance, in case 
of default of payment of premiums.” It is apparent, under the 
requirements of that section, that, if the law of the foreign 
State and the policy provided for either of the methods of in- 
surance upon default in the payment of premiums, it was a 
substantial compliance with that section. It will be noted, 
by reference to the law of New York and to the terms of the 
policy, that provision was made for paid-up insurance, as well 
as temporary insurance. The fact that the policy made it op- 
tional with the insured, as to the character of insurance he 
would accept, did not place it outside the bounds of that sec- 
tion. 

This brings us to the last contention of appellants; that is, 
that, even if the policy does fall within section 5859, the pro- 
viso entitles plaintiffs to recover the full face of the policy 
under the provisions of section 5856. We are unable to reach 
the conclusion that the Legislature, by the proviso in section 
5859, undertook to destroy the force and effect of the body of 
the act. If the policy in suit falls within the provisions of the 
body of the act of section 5859, then section 5856, by the ex- 
press terms of the statute is not applicable; but appellants 
insist on the proviso, which says:— 
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Provided, that in no instance shall a policy be forfeited 
for nonpayment of premiums after the payment of three an- 
nual premiums thereon; but in all instances where three 
annual premiums shall have been paid on a policy of insur- 
ance, the holder of such policy shall be entitled to paid-up 
insurance, the net value of which shall be equal to that pro- 
vided for in section 5856 of this article. 

It is clear that, if the Legislature intended to destroy the 
force and power of the body of the act of section 5859, it would 
have used terms which would more clearly indicate such in- 
tent than are used in such proviso. If such was the intention, 
it could have avoided all confusion by simply saying that, in 
cases where three annual premiums are paid, and default is 
made, then the holder of the policy shall be entitled to such 
character of insurance as is provided by section 5856. In- 
stead, we have in the proviso, where three annual payments 
are made, the holder of the policy is entitled to “paid-up insur- 
ance, the net value of which shall be equal to that provided for 
in section 5856.” It will be noted that section 5856 provides 
how the net value of the policy shall be computed when the 
premium becomes due and is not paid. It says:— 


The net value of the policy, when the premium becomes 
due, and is not paid, shall be computed upon the American 
Experience Table of Mortality, with 45 per cent interest per 
annum, and after deducting from three-fourths of such net 
value any notes or other indebtedness to the company, given 
on account of past payments on said policy issued to the in- 
sured, which indebtedness shall then be canceled, the bal- 
ance shall be taken as a net single premium for temporary 
insurance for the full amount written in the policy, and the 
term for which such temporary insurance shall be in force 
shall be determined by the age of the person whose life is in- 
sured at the time of default of premium and the assumption 
of mortality and interest aforesaid. 

Here we have provided for, in express terms, temporary in- 
surance for the full amount written in the policy; and it is in- 
sisted and very ably argued that this is the character of 
insurance intended by the term “ paid-up insurance,” in the 
proviso of section 5859. We are unable to agree to this con- 
tention. It must be admitted that the science of life insur- 
ance is in an advanced state in this country, and in the man- 
agement of the immense increased business—in fact, in 
conducting any business involving the application of thorough 
business principles—certain terms are used, as applying to 
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certain subdivisions of the business. We find upon the subject 
now before us that not only individuals, but, as well, Legisla- 
tures and courts, have recognized the application of certain 
terms to special classes of the business transaction. An ex- 
amination of the Laws of Missouri will demonstrate that the 
Legislature keeps clearly the distinction between paid-up in- 
surance and temporary and extended insurance. The very 
term “ paid-up insurance ” conveys the meaning that no more 
payments are required, and we are of the opinion that when 
the Legislature is dealing with the subject of life insurance, 
and uses the term “ paid-up insurance,” it means an insurance 
for life, fully paid up. Section 5857, Rev. St. 1889, recognizes 
very clearly the distinction between paid-up insurance and ex- 
tended insurance. Upon that subject it provides :— 

At any time after the payment of two or more full annual 
premiums, and not later than sixty days from the beginning 
of the extended insurance provided in the preceding section, 
the legal holder of the policy may demand of the company, 
and the company shall issue, its paid-up policy, which, in 
case of an ordinary life policy, shall be for such an amount 
as the net value of the original policy at the age and date of 
lapse, computed according to the actuaries’ or combined ex- 
perience table of mortality, with interest at the rate of 4 
per cent per annum, without deduction of indebtedness on 
account of said policy, will purchase, applied as a single 
premium upon the table rates of the company. 

In the case of Cravens vs. Ins. Co., supra, the court fully 
recognizes the distinction heretofore mentioned. Burgess, J., 
in that case, says: “ This section, we think, has reference 
solely to ‘ paid-up’ policies, and gives the holder of a policy 
who is entitled to extended insurance under section 5983 the 
right to compel the company, within a limited time from the 
beginning of such extended insurance, to convert the extended 
insurance into a paid-up policy of a prescribed value, if he so 
desires.” The very terms of the section under discussion (sec- 
tion 5859) make the distinction, in its requirement of the for- 
eign state “ to prescribe paid-up or temporary insurance.” It 
becomes more apparent that the term “ paid-up insurance,” as 
used in the proviso, was not intended to refer to temporary 
insurance, as mentioned in section 5856, when we look at the 
amendment of section 5859, as contained in section 7900, Rev. 
St., 1899, which provides :— 
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Sec. 7900. The three preceding sections shall not be ap- 
plicable in the following cases; to wit: If the policy shall 
contain a provision for an unconditional surrender value, at 
least equal to the net single premium, for the temporary in- 
surance provided for hereinbefore, or for the unconditional 
commutation of the policy for nonforfeitable paid-up insur- 
ance, or if the legal holder of the policy shall, within sixty 
days after default of premium, surrender the policy and ac- 
cept from the company another form of policy, or if the 
policy shall be surrendered to the company for a considera- 
tion adequate in the judgment of the legal holder thereof, 
then, and in any of the foregoing cases, this article shall not 
be applicable: provided, that in no instance shall a policy be 
forfeited for non-payment of premiums after the payment of 
three annual premiums thereon; but in all instances where 
three annual premiums shall have been paid on a policy of 
insurance, the holder of such policy shall be entitled to paid- 
up or extended insurance, the net value of which shall be 
equal to that provided for in this article. 

It will be specially noted that the contrast is maintained 
all through the section between temporary and paid-up insur- 
ance, and finally this is emphasized in the proviso, which pro- 
vides for 

Paid-up or extended insurance, the net value of which shall 

be equal to that provided for in this article. 


, 


It is urged that “ paid-up insurance,” as used in the proviso 
of section 5859, should be construed to mean “ paid-up tem- 
porary insurance.” ‘To give it this construction would simply 
require judicial legislation by amending the section in that 
respect, and, in order to make it fully fall within 
the provisions of section 5856, we would be required to 
temporary insurance, for the full amount written in the 
policy.” This amendment by judicial construction we are not 
willing to add to the proviso of section 5859. We take it that 
the words in the proviso, “the net value of which shall be 
equal to that provided for in section 5856,” have reference 
solely to the computation of the net value of the policy, so as 
to ascertain the amount of paid-up insurance which can be 
bought. In other words, that reference to section 5856 in the 
proviso means that you shall compute the net value of the 
policy, in accordance with the provisions of section 5856, but 
it does not mean that the result of such computation shall 
purchase temporary insurance for the full amount written in 
the policy. If it had been so intended, it would have so stated, 
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and would not have used the term “ paid-up insurance,” which 
has such a well-understood meaning under the laws of this 
State, as well as nearly every other State in the Union. 

It is insisted that the terms in the proviso cannot refer to 
computation of the net value, as provided in section 5856, 
alone, for the reason, it is urged, that the computation under 
that section cannot be made applicable to paid-up insurance 
for life, as mentioned in the proviso. If ‘a computation can be 
made, so as to invest the result in temporary insurance, the 
same calculation will produce the same result to invest in 
paid-up insurance. It will not answer the conclusion reached 
as to this policy to say that this construction is unfavorable 
to the policyholder. We are not prepared to say as to which 
construction would be most beneficial to the insured. The 
terms of the statute, and not the interests of either party, 
must control in the construction. We will say, however, that, 
while in this particular case it may operate unfavorably to 
the insured, had -he lived beyond the period ‘to which his 
temporary insurance, contended for, extended, and then been 
unable to further pay the premiums, his temporary insurance, 
even for the full amount of the policy, would be of little bene- 
fit to him. 

The adjudications upon insurance policies, even as numer- 
ous as they are, shed but little light upon the construction and 
application of this comparatively new statute; hence we have 
been left to apply to the terms of the statute under discussion 
the common and approved use of such terms. 

We have reached the conclusion that the policy upon which 
this suit is based falls within the provisions of section 5859, 
Laws 1895, p. 197, and that section 5856, Rev. St., 1889, is in- 
applicable, except so far as the proviso in said section renders 
its application necessary in the computation of the amount to 
be applied to the payment of paid-up insurance. With these 
views, we are of the opinion there was no error in the judg- 
ment by the trial court, and that the learned trial judge cor- 
rectly interpreted the law, as applicable to this case, in his 
written opinion, and the judgment will be affirmed. 

All concur. 
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COURT OF APPEALS OF KENTUCKY. 


CHAMPION ICE MFG. & COLD STORAGE CO. 
vs. 


AMERICAN BONDING & TRUST CO.* 


A fidelity bond was, by its terms, liable for such pecuniary loss as the 
employer might sustain through fraud, or dishonesty amounting to 
embezzlement, of the employee in the service of the employer as 
bookkeeper, or in such other position as he might be called on to fill. 


Held, That the fraudulent raising of checks which it was the employer’s 
duty to fill out, whether as bookkeeper or not, was covered. 


Held, That it was not necessary that the evidence should be sufficient to 
convict of the crime of larceny or embezzlement in order to establish 
liability. 

Such raising of checks, where the bank that paid them knew the em- 
ployee had power to fill them out, did not impose a liability on the 
bank to reimburse the employer, and even if liable, this would not 
release the insurer. 


Statements in the application that the position of the employee was 
simply that of a bookkeeper, and that only a few dollars in cash 
would be likely to be in his hands, were not warranties under the 
Kentucky statute providing that statements in applications shall 
be deemed representations, and not warranties. They were mere 
promissory representations which were not fraudulent. 


Appeal from Circuit Court, Kenton County. Action by 
the Champion Ice Manufacturing & Cold Storage Company 
against the American Bonding & Trust Company. From a 
judgment for defendant, plaintiff appeals. Reversed. 


J. W. Bryan and S. D. Rovuss, for Appellant. 
Frank M. Tracey, fur Appeilee. 
Serrt.e, J. 

The appellant, Champion Ice Manufacturing & Cold Storage 
Company, is a corporation doing business in Covington, Ky. 
It had in its employ a bookkeeper, George H. Weitkamp by 
name, of whom it required a bond of indemnity, which was 
furnished by the appellee, American Bonding & Trust Com- 
pany, for the consideration of $12.50 paid it in cash. By the 
terms of this bond, appellee agreed to indemnify appellant for 
one year from any “loss which it might sustain by reason of 
any fraudulent or dishonest act upon the part of Weitkamp, 
amounting to larceny or embezzlement,” that might occur 
while he continued in appellant’s service as bookkeeper. It 


* Decision rendered, June 10, 1903, 
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appears that Weitkamp, while in appellant’s service, wrong- 
fully converted $94.91 of its money, and, in addition, raised 
five of its checks, each $100 in amount, which he caused to be 
cashed at the First National Bank of Covington, and appro- 
priated to his own use the amounts thus fraudulently realized. 
These frauds seem to have been committed in the following 
manner: The weekly pay roll of the appellant company, as 
prepared by one of its officers, was furnished Weitkamp, as 
bookkeeper, with direction to make out the checks, payable to 
himself, for the amounts indicated. Upon thus filling out the 
checks as directed, Weitkamp handed them to the proper of- 
ficer of the company, who signed and returned them to him to 
take to the bank to be cashed. Weitkamp raised five of these 
checks $100 in amount, each, ‘had them cashed, and retained 
the amounts of the excess over and above the sums for which 
they were originally and truly issued. The checks thus 
fraudulently raised are supposed to have been destroyed by 
Weitkamp. At any rate, they have not been found or pro- 
duced by appellant. The aggregate amount realized by Weit- 
kamp, from the fraudulent alterations of the checks, was $500, 
and the additional sum of $94.91 he retained out of moneys 
collected by him as bookkeeper of appellant, or took from its 
money drawer. Weitkamp, upon learning that his peculations 
were about to be discovered by appellant, fled to parts un- 
known, and has ever since remained concealed and unappre- 
hended; and this action was instituted by appellant in the 
Kenton Circuit Court to recover of appellee, on the bond men- 
tioned, the sum of $594.91 fraudulently appropriated by Weit- 
kamp in the manner stated. The appellee filed answer to the 
petition, denying any liability on the bond, except to the ex- 
tent of $94.91, made up of small amounts taken by Weitkamp 
from the cash drawer, or collected of appellant’s customers, 
which it tendered to appellant, and, in addition, averred, in 
substance, that the remainder of the sum lost to appellant is 
not covered by the terms of the bond, and that the First Na- 
tional Bank, which cashed the checks raised by Weitkamp, is 
the sole loser by his fraud, and must account to appellant, 
under the laws of banking, for the amount of his defalcation, 
and, further, that appellee cannot be held liable on the bond 
given for Weitkamp, for the reason that appellant, in order to 
procure the bond, made various misrepresentations as to the 
duties and responsibilities to be imposed upon Weitkamp, 
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because of which alleged misrepresentations appellant is es- 
topped from recovering on the bond. After the filing of the 
reply, which controverted the affirmative allegations of the 
answer, the case went to trial, and upon conclusion of appel- 
lant’s testimony the lower court, upon appellee’s motion, gave 
the jury a peremptory instruction to find for appellee, which 
they accordingly did. Judgment was thereupon entered dis- 
missing the petition and allowing appellee its costs. There- 
after appellant entered motion and grounds for a new trial, 
which was refused. Of the judgment dismissing its petition 
and refusing the new trial, appellant now complains, and asks 
a reversal at the hands of this court. 

The appellee company is engaged in the business of furnish. 
ing bonds to secure the honesty and fidelity of fiduciaries and 
employees, and the one sued on in this case provides, among 
other things, that appellee “does hereby agree that it will 
within three months after receipt of proof, satisfactory to its 
officers and subject to the conditions hereinafter expressed, 
reimburse the employer [appellant], to an amount not in ex- 
cess of the penalty of this bond [$2,500], for such pecuniary 
loss as the employer shall have sustained of money, securities, 
or other personal property belonging to the employer, or for 
which the employer is responsible, by any act of fraud or dis- 
honesty amounting to larceny or embezzlement committed by 
the employee during the continuance of this bond, in the per- 
formance of the duties of said office, or position, or such other 
position as he may be subsequently appointed to, or called 
upon to fill by the employer in said service.” The bond further 
provided that, in case of discovery of default or loss, the ap- 
pellant should give immediate notice to appellee, ete. There 
can be no question but that the covenants of the bond cover 
such a loss as was sustained by the appellant. Its only pur- 
pose was to insure against loss that might result to appellant 
from the fraud or dishonesty of Weitkamp, amounting to 
larceny or embezzlement, whether the loss was that of money, 
securities, or other personal property belonging to appellant, 
or for which it might be made responsible; and the indemnity 
thus afforded by the bond not only applies to any act of fraud 
or dishonesty which Weitkamp may have committed in the 
performance of his duties as bookkeeper, but also to such as 
he may have committed in any other position in appellant’s 
employment to which he may have been appointed, or called 
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upon to fill. It is not material, therefore, whether the fraudu- 
lent and dishonest acts of Weitkamp which caused loss to ap- 
pellant were committed by the making of false entries in its 
books, by the raising of its checks, or by abstracting money 
from its money drawer; nor is it material whether he was at 
the time acting as bookkeeper, or in some other capacity in 
appellant’s service. In either or in any of these events, appel- 
lee, under the terms of the bond, would be, and is, liable for 
the loss which he occasioned. 

There can be no doubt, under the evidence in this case, but 
that Weitkamp was authorized by appellant, and that it was 
a part of his duty, to receive money due it from its customers, 
and to draw money from the bank in which appellant’s ac- 
count was kept; and it was also his duty to account to appel- 
lant for the moneys thus received. His failure to do so was 
dishonest and fraudulent, ‘and, in fact, constituted an act of 
embezzlement; and, for the loss resulting to his employer 
thereby, appellee’s liability is fixed by the terms of the bond. 

It was not necessary, in order to fix the liability of appellee 
upon the bond, that appellant should produce, in support of 
any claim that it might have arising thereunder, such proof as 
would convict Weitkamp of the crime of larceny or embezzle- 
ment as defined by the laws of Kentucky. Such a narrow con- 
struction of the provisions of the contract is not required by 
the law, and was never contemplated by the parties to it. 
While larceny is a common-law crime, yet in this State it is to 
a great extent statutory. Embezzlement is purely a statutory 
crime, but the terms “ larceny ” and “ embezzlement,” in the 
bond or policy sued on, are used as generic terms to indicate 
the dishonest and fraudulent breach of any duty or obligation 
upon the part of an employee to pay over to his employer, or 
account to him for, any money, securities, or other personal 
property, the title to which is in the employer, that may in 
any manner come into the possession of the employee. 

It will be observed that the bond in this case is a printed one 
—prepared, doubtless, by a skilled attorney in appellee’s em- 
ploy. The contract expressed therein is but a form of insur- 
ance, and the law of insurance is that, in the construction of 
policies, if there be any ambiguity in them, it must be con- 
strued most strongly against the insurance company. In 
American Surety Company vs. Pauly (170 U. 8., 133, 18 Sup. 
Ct., 552, 42 L. Ed., 977) Mr. Justice Harlan admirably states 
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this rule as follows: “If, looking at all its provisions, the 
bond is fairly and reasonably susceptible of two constructions, 
one favorable to the bank, and the other favorable to the 
surety company, the former, if consistent with the objects for 
which the bond was given, must be adopted; and this for the 
reason that the instrument which the court is invited to in- 
terpret was drawn by the attorneys, officers, or agents of the 
surety company. This is a well-established rule in the law of 
insurance: First National Bank vs. Hartford Fire Insurance 
Company, 95 U.8., 678. As said by Lord St. Leonards in An- 
derson vs. Fitzgerald (4 H. L. Cas., 483): ‘It [a life policy] is, 
of course, prepared by the company; and if, therefore, there 
should be any ambiguity in it, it must be taken, according to 
law, most strongly against the person who prepared it.’ There 
is no sound reason why this rule should not be applied in this 
case. The object of the bond in suit was to indemnify or in- 
sure the bank against loss arising from any act of fraud or 
dishonesty on the part of O’Brien in connection with his du- 
ties as cashier, or with the duties to which, in the employer's 
service, he might be subsequently appointed. That object 
should not be defeated by any narrow interpretation of its 
provisions, nor by adopting a construction favorable to the 
company, if there be another construction equally admissible 
under the terms of the instrument executed for the protection 
of the bank.” In Fidelity & Casualty Company vs. Gate City 
National Bank (Ga., 25 8S. E., 392) a bond similar to the one 
under consideration was executed by the Fidelity & Casualty 
Company to indemnify the bank against loss by reason of the 
fraud or dishonesty of one Lewis Redwine in connection with 
his duties as paying teller, “ or the duties to which in the em- 
ployer’s service he may be subsequently assigned by the em- 
ployer.” After the execution of the bond, Redwine was made 
assistant cashier, and as such became a defaulter, causing loss 
to the bank in a large amount. The Supreme Court of 
Georgia, in discussing the liability of the guaranty company 
on the bond, said: “One of the questions for decision is 
whether or not the company was surety for him in the latter 
capacity [that of assistant cashier]. In view of the compre- 
hensiveness of the above-quoted language, it would be difficult 
to hold it was not. He was certainly appointed subsequent 
to the execution of the bond to the office of assistant cashier, 
as such had duties to perform in his employer’s service, and by 
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a violation of those duties brought loss to the master. We 
think the plain language of the contract covers the precise 
state of facts which arose, and that the company is as much 
bound to answer to the bank for Redwine’s dishonesty in the 
latter capacity as in the former.” Under the rule announced 
in the case supra, it is manifest that though Weitkamp, in the 
application made by appellant to appellee for the bond sued 
on, was designated as a bookkeeper in its service, and is so 
entitled in the bond itself, the fact that he was intrusted by 
his employer with the duty of making out checks, and drawing 
money from the bank thereon, did not relieve appellee from 
liability on the bond, as, at most, the additional duty was only 
one that was assigned him by his employer subsequent to the 
execution of the bond, and was allowed by the terms of the 
bond itself. We are not, however, prepared to concede that 
the appellee would not have been liable for the dishonesty of 
Weitkamp in causing loss to his employer by raising the 
checks, and appropriating the money thereby received from 
the bank. Even in the absence of the provision of the bond 
mentioned, for we incline to the opinion that the duty of mak- 
ing out checks, and procuring money of the bank thereon, was 
a service that might properly and naturally have been in- 
trusted to a bookkeeper. 

It is contended by counsel for appellee that the First Na- 
tional Bank of Covington is liable to appellant for the sum 
embezzled by Weitkamp, and that it therefore has no cause of 
action upon the bond executed by appellee. We do not so un- 
derstand the law. It is true that the relation of a bank and 
its depositor is that of debtor and creditor, and it is likewise 
true that a bank must know the signature of a depositor who 
draws a check upon it. We may, for the purpose of this case, 
even admit the rule to be that a bank, in paying a forged or 
altered check, does so at its peril, and at its own loss, but we 
think the facts of this case present an exception to this rule. 
It was known to the bank’s officers that Weitkamp was the 
bookkeeper and trusted agent of appellant, and that he was 
required to fill up and cash its checks, though without author- 
ity to sign them in his own name or that of his employer. In 
the course of their business relations with the appellant, its 
officers and agents, the bank officers must be presumed to 
have become acquainted with their handwriting ‘and that of 
Weitkamp; and therefore any change of the amount of a 
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check from appellant, appearing in the handwriting of Weit- 
kamp, would have excited neither alarm nor suspicion in their 
minds, as such alteration or change would have been within 
the apparent scope of Weitkamp’s authority; and the pay- 
ment by the bank of any check altered by him, under such 
circumstances, would not impose any liability on the bank to 
reimburse appellant for the amount thereof. It is unnecessary, 
therefore, to determine what the liability of the bank to ap- 
pellant would have been under other circumstances. But 
even though the bank were liable to appellant for the amount 
the checks were raised, the fact would not, in our opinion, ex- 
onerate appellee from liability. The purpose of the bond was 
to furnish indemnity to appellant from loss resulting from the 
fraud or dishonesty of Weitkamp. The position of appellee 
was not only that of an insurer, but in some sort that of a 
surety as well, and in both these capacities its liability is 
primary and direct. It would be restricting the law of both 
insurance and suretyship to an absurd degree to say that ap- 
pellee cannot be held liable until after appellant, having ex- 
hausted every other remedy, or prosecuted to insolvency any 
others who might be liable, is still not reimbursed. In other 
words, appellee’s liability does not depend upon whether ap- 
pellant might collect the stolen $500 from some one else. 
Having a right of action against the defaulter, Weitkamp, 
appellant has also a right of action against the guarantor of 
his honesty. 

It is also contended for appellee that as appellant, in an- 
swer to certain written questions propounded to it by appellee 
before the execution of the bond, in substance represented 
that Weitkamp’s position in its service would only be that of 
a bookkeeper, and that the largest amount of cash likely to 
be in his custody as its bookkeeper would be only a few dol- 
lars in the cash drawer, or for daily deposit, this representa- 
tion amounts to a warranty, and, being false, had the effect 
to relieve appellee from liability on the bond. The cause of 
action declared on is not, in our opinion, affected by the repre- 
sentation in question. It was not a warranty, or so intended. 
Section 639, Ky. St. 1899, provides that 


All statements or descriptions in an application for a policy 
of insurance shall be deemed representations and not war- 
ranties; nor shall any misrepresentations, unless material 
or fraudulent, prevent a recovery on the policy. 
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Viewed in the light of this statute, and of the well-known 
rule of elementary law that contracts of insurance are to be 
construed more favorably to the insured than the insurer, the 
answers contained in the application were not warranties; 
and, by the terms of the bond itself, it is apparent that they 
were neither fraudulent nor material. There is no averment 
in the answer that the bond of indemnity would not hhave been 
executed if the answers contained in the application had shown 
that Weitkamp would have been permitted to draw money 
from the banks on checks for the weekly pay roll, nor does the 
answer allege that appellee was in any way misled or deceived 
by appellant’s answers to its written questions. They were, 
indeed, mere promissory representations, which, in the lan- 
guage of Mr. Joyce on Insurance (paragraph 190), are to be 
treated as * mere declarations of an unexecuted intention, and 
a failure to comply with such declarations is not fatal to a 
recovery upon a contract not induced by it.” 

Being of the opinion that the lower court erred in giving the 
peremptory instruction, as well as in the matter of refusing 
appellee a new trial, the judgment is reversed, and cause re- 
manded, with directions to the lower court to set aside the ver- 
dict and judgment, and grant appellant a new trial, not incon- 
sistent with the opinion herein. 
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SUPREME COURT OF MICHIGAN. 


MOORE Et AL. 
v8. 
MUTUAL RESERVE FUND LIFE ASS’N,* 


The answers in the application, which were made warranties, stated 
that he was insured in four other companies, and had never been 
rejected, and that no unfavorable opinion had been given by ex- 
aminers, and that he had not been attended by physicians, which 
were untrue. There was evidence that the company had some infor- 
mation regarding his rejection by two companies, and that he had 
taken the gold cure. These the insured explained by saying he had 
withdrawn his application, and had only gone with a friend who 
took the cure. 


Held, That if the explanations were false the company was entitled to 
rely on the warranties. 


Held, That the issue of the policy with information of the falsity of some 
of the warranties did not estop the company from relying on the 
others. 


Held, That a denial by the company that it was indebted to the benefi- 
ciary in an action by a creditor garnishee did not estop it from as- 
serting a forfeiture afterward because it failed to show it had no 
knowledge at first of the breach of warranty. 


Error to Circuit Court, Wayne County. Action by James F. 
Moore and others against Eva Winans, in which the Mutual 
Reserve Fund Life Association was garnished. Consolidated 
with other causes. Judgment in favor of the association, and 
plaintiffs bring error. Affirmed. 


Exuiotr G. Srevenson, Leo M. Burzer, and Joun D. Conety, for 
Appellants. 

Dickinson, Warren & Warren (Charles B. Warren, of Counsel), 
for Appellees. 

Hooker, C. J. 

William N. Winans, the husband of Eva Winans, applied 
to the defendant on October 15, 1895, for a policy of insurance 
for $10,000 upon his life, payable to his wife. The application 
contained the usual questions, to which he made answer, and 
the provision that these answers should be warranties, and 
avoid the policy if they were not in ail respects true. There 
was some delay in the acceptance of this risk by the company, 
but the policy was finally issued upon January 15, 1896, and 
sent to its agent, with direction to deliver, upon the execution 
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by the applicant of a certificate of good ‘health, which, when 
executed, contained a reattirmance that his statements in the 
application were true and should constitute warranties. The 
policy was delivered on January 18, 1896. Winans was acci- 
dentally drowned on August 24, 1896, and on August 25, 1896, 
a writ of garnishment was sued out in behalf of Moore & Co. 
against the defendant insurance company A disclosure in 
writing was filed October 9, 1896, denying that at the time of 
service it was im any manner indebted to Eva Winans. It also 
stated that it had been previously served with similar process 
at the suit of two other alleged creditors of Eva Winans. On 
October 19, 1896, interrogatories were filed and served, and, 
October 26th, the time for answering was extended by stipu- 
lation to November 10, 1896, when the answers were filed, ad- 
mitting the issuance of a policy to Winans for $10,000, pay- 
able to Eva Winans, that the last premium was paid August 
1, 1896, that it had received papers purporting to be proofs of 
loss, and that it had no knowledge whether Winans was dead 
or not. Plaintiff afterward demanded a trial of the statutory 
issue in garnishment. The date of this is not stated. On July 
1, 1897, a motion was made and leave granted to file further 
answers, which set up in detail the alleged breaches of war- 
ranty, upon Which defendant relied at the subsequent trial, 
in which it was stated that at the time when the former an- 
swers were made it was not in a position to set out the 
breaches of warranty on which it relied. The cause was con- 
solidated with three others of like character, and upon the 
trial a verdict for the defendant was rendered, by direction of 
the court, upon the ground that there were “ warranties in 
this application that have been shown to be false, that were 
never brought to the knowledge of the company, and they 
never directly or by inference waived. Such is the warranty 
that he never had been treated by any other physician. Such 
is the warranty in regard to his temperate habits. Such is the 
warranty in regard to his insurance in other companies.” In 
his charge the learned circuit judge said further: “It is also 
claimed that at the time the proofs of loss were furnished 
these facts were known; that is, that the giving of the proofs 
of loss, handing out this blank, allowing the party to make his 
proofs, is a waiver of any defenses that they now have or 
might have had at the time. I do not find under the evidence, 


as I look at it, that there was any such knowledge at the time 
VoL. XXXII.—52. 
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these proofs of loss were furnished. Neither do I find that, 
under the law, the mere giving out of this blank is a waiver of 
anything. Another proposition is that the pleadings in this 
case prevented the defendant from setting up this defense. 
The pleadings recited the answers to the intrrogatoris. I be- 
lieve now, as I did at the time I admitted those amended in- 
terrogatories, that they are part of the pleadings in this case. 
I see no evidence that they were not made the issue as soon as 
the company was informed of them.” The plaintiff has 
brought error. 

Upon the trial the court held that the burden of proof was 
upon the defendant to show the breach of warranties con- 
tained in the contract, and it was made to appear that the ap- 
plication contained the following :— 


It is hereby agreed that the answers and statements in 
this application (parts 1 and 2), whether written by the ap- 
plicant or not, are warranted to be full, complete, and true, 
and that this agreement and the constitution or by-laws of 
the association, with the amendments thereto, together 
with this application, are hereby made part of any policy 
that may be issued hereon. That if any of the answers or 
statements made are not full, complete, and true, or if any 
condition or agreement shall not be fulfilled as required 
herein or by such policy, then the policy issued hereon shall 
be null and void, and all money paid thereon shall be for- 
feited to said association. That the person soliciting or 
taking this application, and also the medical examiner, shall 
be the agents of the applicant as to all statements and an- 
swers in this application, and no statements or answers 
made or received by any person, or to the association, shall 
be binding on the association, unless such statements or 
answers be reduced to writing and contained in this appli- 
cation. 

It also contained the following questions and answers :— 


9. Has the applicant now any insurance on his life? If 
so, where, when taken, for what amounts, and what kind of 
policies? Company or association. Aitna. New York Life. 
National. Union. A. O. U. W. Equitable of Iowa. Date 
issued. 1893, 1893, 1893, 1894. Amount. $2,000. $10,000. 
$3,000. $2,000. $20,000. 10. Has any proposal to insure 
the life of the applicant ever been postponed or declined? 
If so, by what company or association, and for what reason? 
No. 11. Has any proposal or application to insure the life 
of the applicant or for membership ever been made to any 
company, association or agent upon which a policy or cer- 
tificate of membership has not been received by you in 
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person for the full amount and kind, and at the rate ap- 
plied for? No. 12. Have you any insurance on your life or 
membership in any company or association not mentioned 
in answer to above question No.9? No. 13. Has any phy- 
sician given an unfavorable opinion upon the life of the ap- 
plicant with reference to life insurance or otherwise? If 
so, state particulars. No. 14. Has the applicant ever had 
any illness, local disease, injury, mental or nervous disease 
or infirmity? If yes, state nature, date, duration and sever- 
ity of attack. Never sick in bed a day in my life. 15. A. 
How long since you consulted, or were attended by a phy- 
sician? Give date. B. State name and address of such 
physician. C. For what disease or ailment? D. Give name 
and address of each physician who has prescribed for or at- 
tended you within the past five years, and for what disease 
and ailments, and date. E. Have you had any illness, disease 
or medical attendance not stated above? A. None. B. 
Name, none. Address. ————. C. None. D. Name, none. 
Address. ———. E. No. 16. Have you used externally or 
internally any patent, proprietary or other medicines of any 
kind within the past two years? If so, what medicines, and 
for what? No. 17. Has the applicant been an inmate of 
any infirmary, sanitarium, institute, asylum or hospital? 
If so, where? When? Duration? For what cause? State 
expressly each and every case. No. 


The testimony shows that his policy in the “tna Company 
was canceled, for cause, five months before he made the ap- 
plication in this case. He had no policy in the New York Life 
Insurance Company, nor in the Home Life of New Haven. He 
had a policy in the Independent Order of Foresters for $5,000. 
He had been rejected by the Home Life Insurance Company of 
New York, the Mutual Life Company of New York, the Equi- 
table Life Company of New York, the Mutual Benefit Com- 
pany of Newark, N. J., the New York Life Insurance Com- 
pany, and the “tna Life Company of Hartford. He had also 
been rejected by the Berkshire Life Insurance Company after 
the application to defendant was first made, but before its re- 
affirmance. Several physicians of life insurance companies 
had given unfavorable opinions and reports. He had been 
treated by a physician in 1891 for chronic alcoholism, and by 
the physician in charge in the Keely Institute, at Northville, 
from April 29 to May 29, 1892, and by Dr. Brady, in Detroit, 
in 1894. He had been an inmate of the Keely Institute for 
treatment for a month. 

These false statements were sufficient to invalidate the 
policy, unless a waiver or estoppel can be found: Rhode 
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vs. Ins. Co. (Mich.), 88 N. W., 400. There was testimony 
showing that the defendant had some information indicating 
the falsity of some of these statements before it issued the 
policy; e. g., it had ascertained that the Equitable Company 
had rejected him for some reason unknown to defendant’s 
officers, and that he had been rejected by the Home Life Insur- 
ance Company for the reason that it was informed that he 
occasionally drank to excess. Also that he was insured in the 
Michigan Mutual Life. Also that he had taken the gold cure. 
There was testimony (undisputed) tending to show that the 
defendant had no information that other warranties were un- 
true, and it was shown that, when Winans’ attention was 
called to those mentioned, he explained them by saying that 
he was not rejected by the Equitable and Home Companies, 
but, becoming annoyed at their delay, withdrew the applica- 
tions, and he denied taking the gold cure, but explained that 
he did go to the institute with a friend, solely to influence the 
friend to go. 

It is contended that, by issuing its policy under these cir- 
cumstances, the company waived not only its right to rely 
upon the warranties mentioned, but all of the others. If the 
explanations above stated were true, the warranties to which 
they apply could not now be insisted upon, but if untrue they 
would be available, and in any event the waiver of these would 
not constitute a waiver of others. The courts have manifested 
a reluctance to enforce forfeitures, in actions upon life insur- 
ance policies, and have applied the doctrines of estoppel and 
waiver with much strictness against companies seeking to 
enforce them; but there can be no waiver nor estoppel which 
does not involve the knowledge by the company of the facts 
upon which the waiver or estoppel rests. The defendant can- 
not in this case insist upon a forfeiture based in the fact that 
Winans was insured in the Mutual Life, because it had notice 
of the fact, and chose to issue its policy with that understand- 
ing. The same would be said regarding its information in re- 
lation to the rejections and the gold cure, but for Winans’ 
denial and plausible explanation, upon which the defendant’s 
officers had a right to and apparently did rely. But aside 
from these, there are several other warranties which its offi- 
cers believed when the policy issued, and these are sufficient to 
justify a forfeiture, unless subsequently waived either by ac- 
ceptance of premium or the failure to seasonably rely upon 
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them in their defense: Finch vs. Modern Woodmen, 113 Mich., 
646; Ferris vs. Home Assur. Co., 118 Mich., 485; Brown vs. 
Met. Life, 65 Mich., 306; Ketcham vs. Accident Ass’n, 117 
Mich., 521; Bennecke vs. Conn. Mut., 105 U. S., 359; Robert- 
son vs. Insurance Co., 88 N. Y., 541; Weed vs. Insurance Co., 
116 N. Y., 106; U. 8. Insurance Co. vs. Moriarty (Tex. Civ. 
App.), 36 S. W., 948; Dover Glass Works vs. Amer. Fire Co., 
1 Marv. (Del.), 32; Eq. Life vs. McEIry, 28 C. C. A., 365. 

The false statements were numerous. He was not insured 
in four companies that he claimed to have policies from. He 
had been rejected by four or five companies, though he said he 
had been rejected by none. Unfavorable reports had been 
made by physicians in several instances, though he stated no 
such report had been made. He had been attended by two 
physicians, contrary to his statement. That these representa- 
tions were warranties, and may be relied on as such, is beyond 
controversy. See Hubbard vs. Mut. Res. Fund Life Ass’n, 40 
C. C. A., 665, and cases cited. 

It is intimated that premiums were received with knowl- 
edge of the falsity of the warranties, but we find no evidence 
of this, nor does it appear that there was a fatal failure to dis- 
close defendant’s claim. The disclosure unqualifiedly stated 
that the defendant was not indebted at the time of service to 
Eva Winans in any way or manner. It also prudently men- 
tioned the service of earlier writs. 

The answers filed were responsive to the interrogatories. 
Before the cause was in readiness for trial a most complete 
statement of the breaches relied upon was filed by leave of the 
court, upon the showing under oath that, when the interroga- 
tories were first answered, the defendant was unable to an- 
swer fully, as it was then engaged in investigating the subject. 
In this statement several grounds of defense were stated, 
some of which were consistent with a primary liability upon 
its policy, but that fact did not constitute a waiver of others 
which were stated. 

Counsel for the plaintiff assert that the defendant failed to 
show that the right to assert a forfeiture was not waived, be- 
cause it failed to prove that it had no knowledge of these 
breaches when it filed its disclosure or first answers to inter- 
rogatories, insisting that there was no proof upon the subject. 
It appears from the answer filed by leave of court, and the 
evidence in the case indicates, that the policy was issued in 
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reliance upon the application. There is no presumption of 
waiver, except when it is based upon facts which tend to imply 
it, and there are none here. Counsel build up an argument 
upon the fact that the court gave to the defendant the open- 
ing and rebutting in the introduction of evidence, upon the 
theory that the burden was upon it to prove the breach of 
warranty. Undoubtedly the burden was upon the defendant 
to prove this affirmative defense, and in turn the burden fell 
upon the plaintiff to prove the waiver or estoppel, and this 
rule was not affected by the order in which the proofs were 
made. 

These are the main questions raised by the record, which 
justifies the conclusion reached by the trial judge in directing 
a verdict for the defendant. The judgment is affirmed. The 
other justices concurred. 





SUPREME COURT UF WISCONSIN. 


OPITZ 
v8. 
KAREL.* 


The policy was payable to the executors or administrators of insured, 
and provided that any assignment must be in writing, and that the 
company need not notice it unless the original or duplicate was filed 
with the company, and that it would not assume any responsibility 
for the validity of the assignment. 

Held, That the policy could be transferred as a valid parol gift by deliv- 
ery. 

Where the insured gave the policy to one whom he had contracted to 
marry, as her own, and afterward gave her the money to pay the 
premiums, it was a valid gift, supported by sufficient insurable in- 
terest. 

Payment of the money into court is a waiver of any objection to the 
transfer by the company. 

In an action on such a policy by the donee against the administrator the 
costs should be borne by the estate. 


Appeal from Circuit Court, Milwaukee County. Action by 
Adelhaid Opitz against John C. Karel, as administrator of the 
estate of William Enos, deceased. From a judgment for 
plaintiff, defendant appeals. 





* Decision rendered, July 3, 1903. 
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Statement of facts by Srespecker, J. 

Plaintiff brings this action to recover the proceeds of a life 
insurance policy issued by the Prudential Life Insurance Com- 
pany of America on the life of William Enos, payable to his 
executors, administrators, or assigns. She claims to be owner 
of this policy as a gift by the insured. The action was insti- 
tuted against the company. It appeared, paid the amount due 
thereon into court, subject to its order, and prayed that Oscar 
Opitz, as administrator of the estate of William Enos, de- 
ceased, be substituted as defendant, which prayer was 
granted. The county court of Milwaukee County removed 
Oscar Opitz as administrator of said estate, and substituted 
the appellant, who was thereafter substituted as defendant. 
It appeared upon the trial that on May 24, 1894, William Enos, 
then twenty years of age, made application to the Prudential 
Life Insurance Company of America for insurance upon his 
life. The company issued him a policy for $1,000, conditioned 
upon the payment of the stipulated quarterly premium, and 
to be paid upon satisfactory proof of ‘his death. One of the 
conditions of said policy was:— 

If this policy shall be assigned the assignment must be 
in writing and the company shall not be required to notice 
such assignment until the original or a duplicate thereof is 
filed in the home office. The company will not assume any 
responsibility for the validity of any assignment. 

William Enos died September 28, 1900. At the time the 
policy was delivered to him by the company, on June 1, 1894, 
plaintiff and the insured were engaged to be married. This 
promise and engagement of marriage continued until his 
death. On the day the policy was received by him, he deliv- 
ered it to the plaintiff, making her a parol gift thereof. She 
accepted the policy, and held it up to the time of his death. 
The court found that the deceased ratified the gift after he 
became of age, that he gave her the money to pay the quar- 
terly premiums, and that she applied the same upon the 
policy. Upon this state of facts, the court awarded plaintiff 
judgment for the amount due on the policy, and for interest 
from the date the company paid the same into court to the 
date of the judgment, and for costs and disbursements in- 
curred upon the trial. : 


Cumines, Hays & Turet, for Appellant. 
James H. Srover, for Respondent. + 
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Sresecker, J. (after stating the facts). 

The facts in this case present the question, could the pro- 
ceeds of this policy be made the subject of a gift, as claimed 
by the plaintiff? To consummate a gift inter vivos, there must 
be an absolute delivery of the subject of the gift by the donor, 
with an intention to part with his interest in and dominion 
over the property sought to be transferred. The rule seems 
well settled that bonds and other negotiable instruments for 
the payment of money can be transferred by delivery to the 
intended donee as a gift without a written assignment. The 
essential requirement in cases of gifts is that such a delivery 
shall be made as the nature of the subject sought to be be- 
stowed reasonably admits of. Many of the strict requirements 
to the transfer of property by gift, indicated by the earlier 
-“ases, have been removed or relaxed to give a freer exercise to 
such a disposition of property. This modification of the law 
applies to what may be the subject of a gift, as well as the 
manner of executing it. In the case of Crook vs. Bank (838 
Wis., 31) the court adopts the language of Shaw, C. J., in 
Chase vs. Redding (13 Gray, 418), expressing the rule on the 
subject of gifts, as follows: “ Originally it was limited, with 
some exactness, to chattels—to some object of value deliver- 
able by the hand; then extended to securities transferable 
solely by delivery, as bank notes, lottery tickets, notes payable 
to bearer or to order, and indorsed in blank. Subsequently it 
has been extended to bonds and other choses in action in writ- 
ing, represented by a certificate, when the entire equitable 
interest is assigned.” The court further states that “ these 
cases all go on the assumption that a bond or other security is 
a valid, subsisting obligation for the payment of a sum of 
money, and the gift is in effect a gift of the money by a gift 
and delivery of the instrument that shows its existence, and 
affords the means of reducing it to possession:’ Basket vs. 
Hassell, 107 U. 8., 602; Reed vs. Copeland, 50 Conn., 472; 
Schollmier vs. Schoendelen, 78 Iowa, 426. In some jurisdic- 
tions it has been held that certificates of stock in a corpora- 
tion can be the subject of a valid gift by delivery thereof, 
though the rules of the corporation prescribing the manner of 
executing an assignment have not been complied with. Tne 
basis of these decisions is that the law recognizes the binding 
effect of such transfers, as between the parties thereto, 
though it does not alter the relations which exist between the 








1908. ] Opits vs. Karel. 825 


shareholder and the persons related to him by reason of being 
members of the same company: Commonwealth vs. Compton, 
137 Pa., 188; Reed vs. Copeland, supra. The suggestion that 
such an agreement cannot be relied upon, because it rests en- 
tirely in parol, is in conflict with the established rules con- 
trolling a transfer of property of this nature, where the deliv- 
ery of the instrument which is the evidence of a subsisting 
obligation is a symbolical delivery of the property, and oper- 
ates as a completed transfer of the title as between the 
parties to the transaction. No particular form of words or 
written instrument is required by the law to constitute an as- 
signment of this class of property. “Any order, writing, or 
act which makes an appropriation of the fund amounts to an 
equitable assigrment, and an oral or written declaration may 
be as effectual as the most formal instrument. * * * The 
same is true as to gifts of choses in action, if a delivery, or 
what in judgment of law amounts to such, takes place:” 
Crook vs. Bank, supra; Wilson vs. Carpenter, 17 Wis., 516; 
Skobis vs. Ferge, 102 Wis., 122. The delivery of the instru- 
ment is a symbolical delivery of the fund, and the contract or 
gift becomes executed and completed, vesting title in the per- 
son receiving it. 

It is strenuously contended that the rule is firmly estab- 
lished in this State, permitting no transfer of a policy in cases 
like this, except it be with the consent of the insurance com- 
pany, and in the manner prescribed by the contract. Some of 
the recent cases relied upon in support of this proposition 
refer to change of beneficiaries. In McGowan vs. Sup. Ct. 
Royal Arcanum (104 Wis., 173) the subject of changing bene- 
ficiaries by the certificate holder in a mutual benefit associa- 
tion was fully considered. It is there held that, if the holder 
of such certificate “ wishes to change the beneficiary, he must 
make the change in the manner required by his policy and 
the rules of the association, and that any material 
deviation from this course will render the attempted 
change ineffectual. It is equally well settled that there 
are *cases where literal and exact conformity with the 
requirements of the policy may be excused.” The excep- 
tions are considered and stated in the opinion upon a full re- 
view of the case of Supreme Council vs. Cappella (C. C., 41 
Fed. 1), and other cases. In, the later case of Berg vs. Dam- 
koehler (112 Wis., 587) the question of changing beneficiaries 
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by the insured in an ordinary life policy was considered, and 
the court states: “The general rule is that the change in 
beneficiary must be made in the manner required by the policy. 
This rule, however, in this State, is subject to several excep- 
tions, one of which is that the insured may dispose of the 
policy by will to the exclusion of the beneficiary, when he first 
paid the premiums and kept control of the policy.” Citing 
Estate of Breitung, 78 Wis., 33; Clark vs. Durand, 12 Wis., 
223; Kerman vs. Howard, 23 Wis., 108; Strike vs. Ins. Co., 95 
Wis., 588; Alvord vs. Luckenbach, 106 Wis., 5387. The right 
to select a beneficiary, secured either by the contract, or under 
some provision of the charter or by-laws of the insurer, is in 
the nature of a power, and must therefore be exercised in com- 
pliance with the terms of the contract granting the power, 
while the right of a holder to transfer a policy on his own life, 
and in his possession and control, if not prohibited by its 
terms, has been upheld as a legal right attached to the con- 
tract. This distinction between the right to transfer a policy 
and to change beneficiaries has at times not been carefully ob- 
served in the construction of such contracts. The cases of 
McGowan vs. Sup. Ct. R. A. and Berg vs. Damkoehler present 
questions of a change of beneficiaries, and the principle ap- 
plied as ruling those and like cases is in no way limited, modi- 
fied, or affected by this right to transfer. The facts involved 
in those cases were in legal effect so unlike those involved in 
this case that the opinion in neither of those cases can prop- 
erly be regarded as controlling this case, nor in conflict with 
the conclusion we have reached. The recent case of Rawson 
vs. Ins. Co. (Wis., 92 N. W., 378) is a pertinent authority on this 
question. This court in that case states: “In Wisconsin, 
however, there has existed from early times a principle of the 
law of life insurance which is unique and at variance with the 
laws in most of the States. This principle is that a person who 
insures his own life for the benefit of another, and pays the 
premiums thereon, may (except as limited by statute as to 
married women) dispose of the policy by will, or in other man- 
ner not inconsistent with the terms of the policy, to the exelu- 
sion of the beneficiary named therein.” Though the benefici- 
ary in such a policy has a vested interest, he can do nothing 
to prevent the insured, as equitable owner, from revoking 
such beneficial interest, retain it himself, or vest it elsewhere, 
when not prevented by the terms of the contract. 
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Appellant contends that under the contract in question the 
insured was prohibited from transferring this policy by will 
or otherwise, except by assignment in writing, and filing the 
original or a duplicate thereof in the home office of the com- 
pany. The stipulation is: “If this policy shall be assigned 
the assignment must be in writing and the company shall not 
be required to notice the assignment until the original or a 
duplicate thereof is filed in the home office. The company will 
not assume any responsibility for the validity of any assign- 
ment.” This condition contains no agreement declaring the 
policy void in case of a transfer not in writing, nor any terms 
imposing restrictions on the insured to deal with third parties 
concerning it as his property. The provision, at most, is for 
the benefit and protection of the company, which it may assert 
as against any claimant of the proceeds of the policy, other 
than the beneficiary named therein. It does not, however, 
prevent the insured from transferring it as a chose in action. 
We are unable to find anything in the contract or the condi- 
tion attached which takes from the insured the right and 
power to dispose of the policy by any of the methods approved 
in the law, to the exclusion of the beneficiaries named in the 
policy. Such a policy is not to be distinguished from ordinary 
choses in action, and comes within the operation of the legal 
rules applicable to agreements involving pecuniary obliga- 
tions. To deprive the policy owner of the right given him by 
law to dispose of it, we must find clear and binding provisions 
to that effect. In addition to cases cited from this court, 
others supporting this doctrine are Hewins vs. Baker, 161 
Mass., 320; Ireland vs. Ireland, 42 Hun, 212; Olmsted vs. 
Keyes, 85 N. Y., 593; Marcus vs. Ins. Co., 68 N. Y., 625; Bacon, 
Ben. Soc., § 298, and cases cited. 

The case, then, presents this situation: The deceased pro- 
cured a policy on his own life for the benefit of his executors, 
administrators, or assigns; agreeing to pay the premiums; 
retaining possession and control of it up to the time of the 
alleged gift to the plaintiff. Under the law of this State, he 
had the right and power to transfer it in any of the ways pro- 
vided by the law. It is difficult to perceive why his interest 
in the policy could not, in law, be ‘held as properly subject to 
gift as notes, bonds, and certificates. It represents a subsist- 
ing obligation while in force, as do these written instruments. 
It is the evidence of an amount to be paid at a time fixed by 
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the contract, though it may lapse by failure to comply with its 
terms. This contingency, however, cannot destroy its char- 
acter as a transferable chose in action while it subsists as a 
ralid obligation. The doctrine is supported by reason and au- 
thority. It has been held that the insured, having the power 
to transfer the policy under the law and the terms of the con- 
tract, may dispose of it by gift, and, when such transfer meets 
the requirements of the law constituting a gift, the title to the 
fund at its maturity is vested in the donee: Ins. Co. vs. Grant, 
54 N. J. Eq., 208; Hogue vs. Packing Co., 59 Minn., 39; Ireland 
vs. Ireland, supra; Chapman vs. MecIlwrath, 77 Mo., 38; Mar- 
cus vs. Ins. Co., supra; Appeal of Madeira (Pa.), 4 Atl., 908; 
Crittenden vs. Ins. Co., 41 Mich., 442; Williams vs. Guile, 117 
N. Y., 348; Thornton on Gifts, p. 150, note 1. 

The contention that it is not established in the case that the 
insured made a complete delivery of the policy, and surren- 
dered dominion over it, is not borne out by the facts. It ap- 
pears he gave plaintiff this policy on the day he received it 
from the company. She retained possession of it, except that 
deceased procured it shortly before his death, to have is as- 
signed to her in writing. At the suggestion of the company’s 
local agent, he postponed such assignment, with intention to 
do this after his marriage to plaintiff, which was then ex- 
pected to take place in the near future. On the same day he 
returned the policy to the plaintiff, who retained and held it 
up to the time of his death. These facts, coupled with the 
other circumstances of the case, can leave no doubt that he 
completely surrendered ‘his dominion over the policy at the 
time he first delivered it to the plaintiff. We must hold that 
deceased had the legal right to, and did, make a gift of the 
policy to the plaintiff, vesting title to the fund in her, and 
therefore the contingency which would give the personal rep- 
resentatives of the donor any interest in the fund did not 
arise. When the gift was perfected and consummated, donee’s 
rights and interests became absolute, and all possibility of 
a devolution of benefits of the policy upon the personal repre- 
sentatives of the insured ceased. 

It was argued that nothing appeared, showing that an in- 
surable interest existed between the insured and plaintiff, 
and therefore all intendments should be presumed against the 
gift. The following cases sustain the position that an insur- 
able interest exists where one party “ has a reasonable right 
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to expect some pecuniary advantage from the continuance of 
the life of the other, or to fear a loss from his death, * * * 
as in case of a man and woman between whom a contract of 
marriage exists:” Chisholm vs. Ins. Co., 52 Mo., 203; Taylor 
vs. Ins. Co., 15 Tex. Civ. App., 254. 

The company has paid the proceeds of the policy into court 
for the lawful owner. By this act it has waived any objection 
it might have made to any transfer of the policy by the in- 
sured during his lifetime. Any objections to a transfer of this 
policy which this company might have made under this condi- 
tion are not available to the defendant, as the personal repre- 
sentative of the deceased, nor any other person interested in 
his estate. The gift of the policy to the plaintiff made her the 
owner of the proceeds. We must hold that the judgment 
properly awarded her the amount due on the policy. 

The court awarded judgment for interest on the fund for 
the time the fund was in court, and for costs and disburse- 
ments incurred by the plaintiff in the action against the de- 
fendant personally. Nothing appears in the record to show 
that he was guilty of any misconduct or bad faith in defending 
this action. Under such circumstances, the judgment should 
have directed such interest and costs and disbursements to be 
paid out of the estate: Ladd vs. Anderson, 58 Wis., 591; 
Wiesmann vs. Brighton, 83 Wis., 550. The judgment of the 
Circuit Court is erroneous in this respect. 

The judgment of the Circuit Court is modified so as to ren- 
der judgment for the interest and the costs and disbursements 
against appellant as administrator of the estate of William 
Enos, deceased; and, as so modified, the judgment is affirmed. 
The appellant is awarded costs on this appeal. 











&30 Insurance Law Journal. [Sept., 


COURT OF APPEALS OF KENTUCKY. 


ZZTNA LIFE INS. CO. 
vs. 
KAISER.* 


Where the evidence as to suicide is purely circumstantial, and not neces- 
sarily conclusive, the question is for the jury, although the pre- 
sumption of suicide would be a reasonable one, and a refusal of 
peremptory instruction that it was suicide was not error. 


Held, That the opinion of the coroner that suicide was the cause of 
death was not admissible, nor was a copy of the inquest or the 
proofs of death admissible. 


Appeal from Circuit Court, Jefferson County; Common 
Pleas Division. Action by Matilda M. Kaiser against the 
£tna Life Insurance Company. Judgment for plaintiff, and 
defendant appeals. Affirmed. 


Grusss & Grusps, for Appellant. 

Harris & Marswar, for Appellee. 

O’Rear, J. 

Appellee’s husband, John A. Kaiser, Jr., effected an insur- 
ance upon his life with appellant in the sum of $1,000, payable 
to appellee within sixty days after proof of death of the in- 
sured. The policy contained this provision :— 

If the insured shall, within one year from the date hereof, 
commit suicide, while sane or insane, * * * this policy 
shall be null and void. 

Within about a month after ‘the issual of the policy the in- 
sured died from the effects of a pistol-shot wound through the 
heart. He was a young man, about twenty-two years old; had 
been married about six weeks; was apparently in good health, 
with no evidence of morbidity or insanity. He had recently 
lost his employment as a laborer in a printing establishment, 
but his employer had told him that he could return when he 
desired. He was shown to be indebted in an inconsiderable 
amount. His domestic relations were shown to be pleasant. 
In the morning of the day of his death he ‘borrowed a revolver 
from a friend, with the statement that he was going to certain 
quarters of the city that evening to make collections. Di- 





® Decision rendered, May 13, 1903. 
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rectly afterward he went to his mother’s home, where he was 
in the habit of going about that hour every morning, passed 
his sister, and went to the room that he had occupied before 
his marriage. He removed a part of his clothing, called his 
. sister to go for his mother, and tell her to come to him. After 
his sister had gone but a few feet from the room, she heard the 
pistol shot, and upon immediately returning found him lying 
across the bed with a mortal wound, from which he died with- 
in a few minutes. There was no witness to the shooting. In 
this suit by appellee upon the policy appellant relied alone 
upon the defense that the insured had, within twelve months 
from the issual of the policy, committed suicide while sane or 
insane. The issue was joined upon this defense, and was the 
sole issue in the case. Appellant had the burden of proof in 
the case, which consisted in showing the foregoing facts, with 
the additional detail that the deceased’s undershirt was pow- 
der-burned, and that, when found lying across the bed, the 
revolver was lying not far from his right hand, with one 
chamber empty, and the other four loaded. Appellee declined 
to introduce any evidence, when appellant asked for a peremp- 
tory instruction in its behalf, which was refused. The court 
gave in lieu the following instruction: ‘“ Gentlemen of the 
jury, in this case you should find for the plaintiff in the sum of 
$1,000, with interest from the 4th of May, 1901, unless you 
shall believe from the evidence that the assured, John A. 
Kaiser, Jr., shot himself with the purpose of taking his own 
life. But if you shall believe from the evidence that he shot 
himself with the purpose and intention of taking his own life, 
then the law is for the defendant, and you shall so find, 
whether the said John A. Kaiser, Jr., at the time he shot him- 
self was sane or insane.” The jury returned a verdict for the 
plaintiff. 

Appellant’s principal contention upon this appeal is that 
upon the close of its evidence, which was the only evidence 
offered in the case, the court should have peremptorily directed 
a verdict for it. This argument is based upon the idea that 
the evidence showed conclusively that the death of the in- 
sured was self-inflicted, and that the attending circumstances 
with equal clearness indicated a suicidal intent. A very rea- 
sonable inference from the circumstances detailed in evidence 
is that the injury was self-inflicted, nor would it be unreason- 
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able to further infer that the purpose was self-destruction. 
But these conclusions, or inferences, rather, are by no means 
necessary from the proof and circumstances. They are at best 
but allowable. The rule in this State governing the granting 
of peremptory instructions is that, where there is any evi- 
dence tending to support the contrary side, or where there is a 
conflict of evidence upon the issue to be determined, such an 
instruction will not be given. As the evidence in this case was 
wholly circumstantial, it was clearly within the province of 
the jury to deduce from it such rational conclusions as might, 
in their judgments, be in harmony with the probabilities of the 
matter. Where the circumstances are such as that they may 
well admit of two or more conclusions, either of which may be 
true, it cannot be said that there is not a conflict of evidence 
within the proper significance of the term; for, while the evi- 
dence might produce one conclusion in the mind of the judge 
as to the truth concerning the disputed fact, it might as well 
produce another and different one in the minds of the jury. 
Here the defense, and the sole defense, was the affirmative 
plea that the insured had committed suicide. It was a plea in 
confession and avoidance. Unless it was sustained by proof 
sufticiently preponderating to convince the judgments of the 
triers of the fact, appellant must fail. The jury were not re- 
quired to believe from the evidence that the death of the in- 
sured was caused from the accident or from his negligence, 
nor were they required to believe from the evidence that it 
had been inflicted by another. Unless the evidence was suffi- 
cient to satisfy them that the death was suicidal, their ver- 
dict must have been for appellee; for it was not material to 
her right of recovery that the jury should have been able to 
determine from the evidence, and satisfactorily to themselves 
say, what was the cause of his death. The insurer, the appel- 
lant, agreed to pay the sum insured in the event of the death 
of Kaiser while the policy was in force, unless within a year 
of its date his death was caused by suicide. Therefore, when 
appellee had shown the death of the insured during the time 
the policy was in force, she was entitled, as a matter of law, 
to recover the amount of the policy, unless appellant could 
show that it was not liable because of one of the exceptions 
mentioned in the policy which relieved it from liability. Its 
mere failure, therefore, to satisfactorily show the existence 
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of the exception was a failure of its defense, and justified ap- 
pellee’s recovery: Jones on Law of Evidence, p. 379, § 177. 
In May on Insurance (§ 325) it is said: ‘“‘ When the dead body 
of the insured is found under such circumstances and with 
such injuries that the death may have resulted from negli- 
gence, accident, or suicide, the presumption is against suicide, 
as contrary to the general conduct of mankind, a gross moral 
turpitude, not to be presumed in a sane man; and whether it 
was from one or the other, if there is any evidence bearing 
upon the point, is for the jury:” Supreme Lodge, etc., vs. Beck, 
36 C. C. A., 467; Home Benefit Association vs. Sargent, 142 U. 
S., 697; Phillips vs. Louisiana Equitable Life Ins. Co., 26 La. 
Ann., 404. Where the evidence is circumstantial alone, and 
admits of more than one reasonable conclusion, it proves noth- 
ing. The court is of opinion that the peremptory instruction 
was properly refused, and that those given fairly submitted 
the question at issue. 

The following questions of evidence are presented also on 
the appeal: The coroner, who was a physician, was intro- 
duced as a witness, and, after detailing the appearance of the 
body as found by him, was asked by appellant whether, in his 
opinion, 'the death of the insured was self-inflicted or not. We 
hold that the opinion of the witness as to the manner of the 
death of the insured was not a relevant fact. Expert evidence 
is not admissible to decide disputed questions of fact—to es- 
tablish by the opinion of. expert witnesses whether the act 
under investigation occurred in this way or that. That was 
the exact question to be determined by the jury from all the 
facts and circumstances: Jones on Law of Evidence, § 374; 
Manhattan Life Ins. Co. vs. Beard (Ky.), 66 8. W., 35. 

Appellant also offered in evidence a copy of the coroner’s 
inquest, which it argues was relevant as tending to show the 
cause of the death of the insured. The verdict of the coroner’s 
jury was that the deceased came to his death by suicide. We 
are of opinion that this was clearly incompetent, and was 
properly rejected. 

Another proposition was, appellant offered the proofs of 
death made out by appellee, or on her behalf, and submitted 
to the company under the terms of the policy as a condition 
precedent to her right to claim payment. We are of opinion 
that this was not relevant as substantive evidence as to the 


cause or manner of the insured’s death. Had any witness who 
VoL, XXXII.—53. 
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had testified in the case been one of those who had made the 
statement in the proofs of death, contrary to his testimony, it 
would have been relevant for the purpose alone of contradict- 
ing the witness, and as affecting his credibility; but such was 
not the case. Or, if the issue had been made in the case that 
the requisite proofs of death had not been submitted as re- 
quired by the policy, then, of course, these documents would 
have been relevant. They were properly rejected. 

Failing to perceive any error in the record, the judgment is 
affirmed, with damages. 





SUPREME COURT OF NEBRASKA. 


FIDELITY MUT. FIRE INS. CO. 
v8, 


MURPHY.* 





Oral testimony to show the location of the goods is admissible to explain 
an apparent ambiguity in the description in the policy. 

Where the adjuster, with knowledge of a violation of the policy as io 
other insurance, directed that proofs of loss be made out, which in- 

volved much time and some expense, and directed how this should 

be done, the violation was waived. 














trror to District Court, Greeley County. Action by Michael 
Murphy against the Fidelity Mutual Fire Isurance Company. 
Judgment for plaintiff. Defendant brings error. 















Batprice & De Boro, for Plawtaff in Eroor. 
T. J. Doyte, J. R. Hanna, and Gro. W. Beras, for Defendant in 
Ev ror. 







O.puay, C. 

In this suit plaintiff in the court below -recovered a judg- 
ment for $1,500 on a fire insurance policy issued by the de- 
fendant company, and the company brings error proceedings 
to this court. 

The first objection called to our attention in the brief of 
plaintiff in error is as to the ruling of the trial court in ad- 
mitting testimony to explain an apparent ambiguity in the 
Decision rendered, June 3, 1903. 
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description of the location of the property insured. 

scription contained in the policy was as follows :— 
Appli- 
cant’s 
value. 

1. One two-story shingle-roof frame build- 
ing, and additions adjoining and communi- 
cating, including foundations and all perma- 
nent attachments and fixtures belonging 
thereto while occupied as hardware store... 

2. On counters, shelving, show cases, safe, 
scales, and any other furniture, fixtures used 
in the business........ 

3. On stock of merchandise, consisting 
principally of hardware, tinware, furniture, 
undertaking goods, boots and shoes; also 
carriages and wagons, in warehouse fifty 
feet in rear of above building, about ten feet 
east of above building, and all other mer- 
chandise not more hazardous, usually kept 
for sale in stores of this kind, all while con- 
tained in said building $5,000 $1,500 

All situated on lots 10, 11, 12, block 34, of Greeley Centre. 
$2,000 other insurance permitted, concurrent herewith. 


The testimony admitted showed that the stock of goods 
was, at the time the policy issued, nearly all contained in the 
two-story building which is designated in the plat as “ Build- 
ing A,” and situated on lots 11 and 12, in block 34; that about 
fifty feet west of building A is a warehouse, marked on the 
plat as “ Building B,” and situated on lot 12; that ten or fif- 
teen feet north of building A is a warehouse, marked “ Build- 
ing ©,” situated on lot 10. The court permitted the applica- 
tion for the policy to be introduced, which showed that the 
goods were situated in building A and additions. The policy 
itself showed that the buildings were situated on lots 10, 11, 
and 12, in block 34. The court also permitted the plaintiff to 
show that the agent taking the risk knew the location of the 
goods, and that some time after the policy had issued plain- 
tiff notified defendant, through its agent, that he had removed 
all goods from building C to building A, and that defendant, 
on receipt of said notice, sent a written permisison to him to 
keep the goods in the buildings A and B, situated on lots 11 
and 12. When the fire occurred, buildings A and B were de- 
stroyed; the goods insured being in building A, and none in 
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building B. The contention of the company was that a tech- 
nical construction of the policy would show that they had 
only insured goods situated in buildings B and C, and that, as 
no goods covered by their policy were in B at the time of the 
fire, and as building C was not burned, the court should have 
excluded this testimony and directed a verdict for the com- 
pany. The testimony introduced was not for the purpose of 
contradicting the terms of a written instrument, but only to 
aid an ambiguous description. It is elemental that oral evi- 
dence may be introduced for the purpose of explaining an am- 
biguity in a written instrument; hence we think the action of 
the trial court in this matter was fully warranted. 

The next contention urged by the company is that the court 
should have directed a verdict for the defendant, because the 
plaintiff procured additional concurrent insurance on the 
goods covered by defendant’s policy without written consent 
of defendant. With reference to this contention, the evidence 
shows that at the time the plaintiff took the policy from the 
defendant permisison was given in the policy for $2,000 addi- 
tional concurrent insurance; that such additional concurrent 
insurance was procured; and that plaintiff also procured $1,- 
000 insurance in another company upon a class of commission 
goods which he handled in connection with his general stock 
of merchandise. The evidence does not show that any of 
these commission goods were in the building in which the 
goods covered by defendant’s policy were contained at the 
time of the fire, so that it is extremely doubtful, under the 
evidence contained in the record, whether or not this 
$1,000 was additional or concurrent insurance. Again, 
the record shows that plaintiff informed the defend- 
ant’s agent of this additional insurance, and asked 
him to notify the company, a long time before the 
fire took place; and there is some 'testimony in the record 
tending to show that the agent probably did so. But, aside 
from all this, the evidence shows that, when defendant’s ad- 
juster came to examine into the loss, he was fully informed 
as to everything connected with this alleged additional con- 
current insurance, and that, having examined into it, he 
directed plaintiff’s agent to proceed to make out his proofs of 
Joss, and instructed him fully as to how the proofs should be 
made; that, acting on such instruction, plaintiff’s agent ex- 
pended $10 in money and much time in procuring proofs of 
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loss as demanded by defendant’s adjuster. This evidence, we 
think, is sufficient to show a waiver of this condition; for, as 
said in Home Fire Ins. Co. vs. Phelps (51 Neb., 623), “ where an 
insurance company, with knowledge of a breach of the condi- 
tions by the insured, fails to declare a forfeiture of the policy, 
and continues to recognize its liability by demanding proofs 
of loss, it waives the defense based upon such breach of 
policy.” 

No objection is made to any of the instructions given or re 
quested by the trial court. The only other complaint urged is 
as to the action of the trial judge in stating to defendant’s 
counsel, after overruling a number of dilatory pleas tendered 
by defendant: “These men [referring to plaintiff and others 
who had suits pending in said court against insurance compa- 
nies| have been burned out, lost all they had, and I am going 
to give them an early trial.” This remark was not made when 
the jury was present, but when the court was sitting for the 
purpose of settling issues, nearly a month before the trial 
was had. We see nothing in the remark prejudicial or merit- 
ing criticism of any kind. 

It is therefore recommended that the judgment of the Dis- 
trict Court be affirmed. 

Ames and Hastings, CC., concur. 

Per Curtam. 

The conclusions reached by the commissioners are approved; 
and, it appearing that the adoption of the recommendations 
made will result in a right decision of the cause, it is ordered 
that the judgment of the District Court be affirmed. 
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SUPREME COURT OF NEBRASKA. 


HENTON 
v8, 
FARMERS’ & MERCHANTS’ INS. CO.* 
The property was conveyed by a deed absolute in form, but only in- 


tended as security for a bondsman, and no possession was taken 
under it. 


Held, That this was not a change of title within the policy. 

The policy provided that it should be void if the property became in- 
volved in litigation, or foreclosure be begun, and was made payable 
to mortgagee, who himself began proceedings to foreclose. 


Held, That the provision was not applicable to the mortgagee in the ab- 
sence of conditions expressly so applying it. 


Commissioners’ Opinion. Department No. 2. Error to Dis- 
trict Court, Lancaster County. Action by Southard A. Hen- 
ton against the Farmers’ & Merchants’ Insurance Company. 
Judgment for defendant, and plaintiff brings error. Reversed. 


Trssets Bros. & Anperson and Witiarp E. Srewarr, for Plaintiff 
in Error. 
W. H Enatanp and H. F. Ross, for Defendant in Error. 


Pounp, C. 

The defendant company issued a policy to Henton, covering 
a house and barn. The property was mortgaged to Menden- 
hall, to whom, by a slip attached to the policy, the amount of 
any loss was made payable. Afterward the property was con- 
veyed by a deed, absolute in form, to Judge Tibbets, who had 
become security upon a contractor’s bond entered into by Hen 
ton and another to the city of Seward. This deed was 
intended as security only. No possession was ever taken 
thereunder, and no liability ever in fact accrued under 
the bond, Henton having fully performed all the terms and 
conditions of his contract prior to loss under the policy. 
After the loss, the property was reconveyed. Prior to that 
time Mendenhall, the mortgagee to whom the loss was pay- 
able, began foreclosure proceedings, which at the date of the 
loss had proceeded to decree. At the trial, these facts ap- 
pearing, the court directed a verdict for the defendant upon 





* Decision rendered, June 19, 1901. 
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two grounds: First, that the conveyance to Judge Tibbets 
was in violation of a condition of the policy providing for for- 
feiture in case of change of title to the insured property with- 
out the consent of the insurer; second, that the institution of 
the foreclosure suit by Mendenhall was a breach of a further 
condition avoiding the policy in case the property should be 
or become involved in litigation, or foreclosure proceedings 
should be commenced, without notice to the company. 
Provisions for forfeiture are not favored, and the courts 
have always limited them strictly to the exact import of the 
words used: Connecticut Fire Ins. Co. vs. Jeary (Neb.), 83 N. 
W., 78. There is equally strong reason, where the literal 
meaning of such a provision is broader than its reason, for re- 
stricting its operation to the mischief sought to be guarded 
against. Where the reason and the letter of a clause do not 
coincide, it is a universal rule of construction to limit the lat- 
ter by the former. Hence we think the operation of the provi- 
sion in the policy against change of title ought to be limited 
by and not extended beyond the mischief obviously intended 
to be met. That provision has ‘been considered by this court 
in Farmers’ & Merchants’ Ins. Co. vs. Jensen, 56 Neb., 284; 
and Home Fire Ins. Co. vs. Collins (Neb.), 85 N. W., 54. In the 
former case, its reason and purpose were thus expressed: “An 
insurance contract is a personal one between the insured and 
the insurer. An insurance company might be very willing to 
guaranty A against loss or damage of his property by fire, 
but unwilling to furnish such guaranty to A.’s vendee; and it 
is for this reason that such a provision as the one under con- 
sideration is inserted in fire insurance policies, so that, in case 
the insured shall transfer his title, the insurer may have no- 
tice thereof, and an opportunity to elect whether it will keep 
the policy in force in favor of the grantee or vendee.” While 
we must admit that the case at bar comes within the letter of 
the provision in question, since an absolute conveyance by 
way of security, though in effect a mere mortgage, is held to 
convey the legal title (Omaha Coal, Coke & Lime Co. vs. Suess, 
54 Neb., 379; First Nat. Bank of Plattsmouth vs. Tighe, 49 
Neb., 299), and since conveyance of the legal title, the equita- 
ble ownership remaining in the insurer, has been held a viola- 
tion thereof (Farmers’ & Merchants’ Ins. Co. vs. Jensen, 56 
Neb., 284; Home Fire Ins. Co. vs. Collins [Neb.], 85 N. W., 54), 
yet we think it distinguishable from the class last cited, and 
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not within the reason of the provision as determined by this 
court. In the Jensen and Collins cases the transfers were 
absolute in fact as well as in form. There was at most only a 
secret trust for the insured, and in view of the purpose there- 
of—to defraud and mislead creditors—the insured could not 
enforce the trust by any legal proceedings. It was clear, 
therefore, that the effect of the transaction was to place a new 
party in relation with the company as the person insured. 
In the case at bar it was otherwise. The purpose of the con- 
veyance was wholly to secure Judge Tibbets from possible 
liability upon the bond given to the city of Seward. This lia- 
bility was contingent upon Henton’s failure to comply with 
the terms of his contract with the city and his liability to meet 
the resulting damage, and none in fact accrued. At no time 
did Judge Tibbets acquire any enforceable interest in the 
property; the possession remained in Henton, and his real 
and substantial interest therein was no less at any time. The 
transaction did not result in bringing any other person into 
relation with the insurer, and was within the purview of the 
condition, construed in the light of its obvious purpose. Such 
is the view usually taken of such conveyances, where they do 
not in fact operate as more than mere incumbrances: Glasco 
Bank vs. Springfield Fire & Marine Ins. Co., 5 Kan. App., 388, 
49 Pac., 329; German Ins. Co. vs. Gibe, 162 Ill., 251; Bryan vs. 
Traders’ Ins. Co., 145 Mass., 389. Where transfer is made in 
satisfaction of a pre-existing debt, with option of repurchase, 
or in some other way the change of legal title has the effect of 
substituting a new party as the insured, it would be other- 
wise. Without attempting to draw a line for all cases, con- 
fining ourselves to the facts in this case, we do not consider it 
as coming within a proper construction of the policy. 

With respect to the other ground of the court’s ruling, the 
subsequent holding of this court, construing the policy in 
Farmers’ & Merchants’ Ins. Co. vs. Newman (58 Neb., 504, 78 
N. W.,.933) leaves but little to say. It is true that whereas in 
the Newman case the mortgagee, to whom loss was made pay- 
able, was made a party to foreclosure proceedings begun by 
others, in this case Mendenhall, to whom the loss was payable, 
himself instituted the proceedings. But the plaintiff in the 
Newman case herself foreclosed her mortgage in the suit 
brought by others, and, as the court pointed out, under the 
terms of the slip attached to the policy, her rights were de- 
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rived from and measured by those of the insured. The same 
circumstances are here presented, since there is no provision 
in the policy making the conditions therein expressed as to 
the insured applicable to the mortgagee. The policy is not 
conditioned to be void on commencement of foreclosure pro- 
ceedings by the mortgagee to whom loss is payable: Oakland 
Home Ins. Co. vs. Bank of Commerce, 47 Neb., 717. In conse- 
quence, unless such proceedings by a mortgagee not entitled to 
receive the loss would have avoided the insurance as to Hen- 
ton, Mendenhall may recover: Farmers’ & Merchants’ Ins. Co. 
vs. Newman, 58 Neb., 504. Counsel has presented a very able 
argument against the construction of the policy adhered to in 
the Newman case, but we do not feel authorized to review 
that decision. 

It is therefore recommended that the judgment be reversed, 
and the cause remanded for a new trial. 

Oldham and Sedgwick, CC., concur. 

Reversed and remanded. 


———_ + e—__—_—. 


SUPREME COURT OF NEBRASKA. 


STATE INS. CO. or Des Morness, Iowa 


af 


v8. 
HALE. * 


The policy provided that it should only become binding on actual pay- 
ment of the premium, and that its conditions could only be waived 
in writing by the chief officer of the company.- It was fully executed 
with a mortgagee clause attached, signed by the agent, providing 
that it should not be invalidated as to the mortgagee by any act or 
neglect of the mortgagor, and was delivered by the agent to the in- 
sured on his promise to pay the premium. 

Held, That the provision as to waiver applied only to waivers subse- 
quent to its delivery, and the policy became binding as to the mort- 
gagee upon its delivery to the insured. 

A notice mailed to the mortgagee, that the policy was cancelled, in 
which the name given of the insured was obscure, and which was 
dated from a place different from the location of the property, and 
no indication as to the party for whom the person signing it was 
acting, and which failed to indicate the property referred to, was not 
sufficient notice of cancellation. 


Error to District Court, Sherman County. Action by Wm. 
D. Hale against the State Insurance Company of Des Moines, 
* Decision rendered, June 6, 1901. 
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Iowa. Judgment for plaintiff. Defendant brings error. Af- 
firmed. 


Lone & Maruew, for Plaintiff in Error. 
T. S. Nieurineare and R. J. Nieutineare, for Defendant in Error, 


: Avpert, C. 

On the 26th day of March, 1895, the State Insurance Com- 
pany of Des Moines, Lowa, issued a policy of insurance to 
Robert F. Reiman on a certain building in the village of Ash- 
ton, insuring him against loss by fire in the sum of $3800. The 
insurance was written by John W. Long, a local agent of the 
company. At the date of writing the insurance the property 
insured was subject to a mortgage in favor of the American 
Savings & Loan Association of Minneapolis, Minn., which had 
been given by a former owner of the property, and, for the 
benefit of said mortgagee, there was attached to the policy of 
insurance a mortgage clause, making the loss, if any, payable 
to said mortgagee as its interests might appear. The pre- 
mium named in the policy was $6, and was not paid at the 
time, the agreement between the agent and the assured being 
that it should be paid within a reasonable time. But on the 
17th day of April, 1895, the agent wrote the assured, inclosing 
an application, which he requested him to sign and attach to 
the policy, and informing him that the premium would be $8.70 
instead of $6, and urging him to pay the premium at once. No 
attention was paid to this request, and on the 22d day of May, 
1895, the policy was canceled. The property insured was de- 
stroyed by fire June 27, 1895, and about a week after the date 
the assured remitted the premium, $8.70, to the insurance com- 
pany at its home office. At the time it received the premium, 
and for some time thereafter, it had no notice of the loss; and 
upon hearing of the same, or within a reasonable time there- 
after, it tendered back the premium, which the assured re- 
fused to receive. The insurance company refused to pay the 
loss, and the assured and the receiver of the said mortgagee 
joined as plaintiffs in an action to recover on said policy. 
The court found in favor of the receiver, but against the as- 
sured, and rendered judgment accordingly, and the insurance 
company brings the case here on error. 

For the sake of brevity, the receiver of the mortgagee will 
be referred to hereafter as the plaintiff, and the insurance 
company as the defendant. 
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The policy contains the following condition :— 


No insurance, whether original or renewed, shall be con- 
sidered as binding until the actual payment of the premium. 


The mortgage clause which was attached ‘to the policy when 
issued, so far as is material at present, is as follows:— 


Mortgage Clause. (To be attached only to policies cover- 
ing in whole or part on real property.) Loss, if any, payable 
to the American Savings & Loan Association of Minne- 
apolis, Minn,. mortgagee, or trustee, as hereinafter provided. 
It being hereby understood and agreed, that this insurance 
as to the interest of the mortgagee or trustee only therein, 
shall not be invalidated by any act or neglect of the mort- 
gagor or owner of the property insured, nor by the occupa- 
tion of the premises for purposes more hazardous than are 
permitted by the terms of this policy. Provided, that in 
case the mortgagor or owner neglects or refuses to pay any 
premium due under this policy, then, on demand, the mort- 
gagee or trustee shall pay the same. It is, however, under- 
stood that this company reserves the right to cancel this 
policy as stipulated in the printed conditions in this policy, 
and also to cancel this agreement on giving ten days’ notice 
of their intention to the trustee or mortgagee named here- 
in, and from and after the expiration of the said ten days 
this agreement shall be null and void. To be attached to 
policy No. 743,506 of the State Insurance Co., March 26, 
1895. John W. Long, Agent. 

The defendant insists that the mortgage clause, so far as it 
operates to modify the condition of the policy as to the pay- 
ment of the premium, is the act of the agent and without the 
scope of his authority. In support of this our attention is 
directed to a clause in the policy which reads as follows :— 

No person shall have power to waive any of the conditions 
of this contract, except the secretary or other chief officer of 
the company; and then only in writing, duly signed by such 
officer and attached to and made a part hereof. 

This clause relates entirely to changes in the contract after 
it becomes binding on the parties. It refers to “this con- 
tract "—that is, the written instrument, with the slip at- 
tached thereto, agreed upon by the parties as the permanent 
and certain evidence of their mutual obligations, and not to 
the blank form on which it is written. Until it became bind- 
ing upon the parties, such instrument was not a contract, nor 
had either party any rights thereunder to waive. 

There is no limitation in the clause referred to on the au- 
thority to make the contract with the mortgage clause at- 
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tached; the limitation is on his authority to waive any of its 
conditions after it is made: Continental Ins. Co. vs. Ruckman 
(1ll.), 20 N. E., 77. It follows, therefore, that so far as the 
plaintiff is concerned, at least, the policy became a valid con- 
tract when delivered to the assured. 

The defendant insists, further, that the policy was canceled 
before the loss, whereof it gave the mortgagee due notice, in 
accordance with the terms of the mortgage clause. As 
against this, the plaintiff urges, among other things, that the 
notice of cancellation given it was indefinite and uncertain, 
not understood by it, and insufficient to cancel the policy. 
The notice was sent by mail, and is as follows:— 

Loup City, Neb., May 22, 1895. American Savings & Loan 
Association, Minneapolis, Minn.—Dear Sir—I wish you to 
take notice of the cancellation of policy of State Insurance 
Company of Des Moines, Iowa, No. 743,506, issued to Robert 
F. Reiman, to which your mortgage clause is attached. If 
you hold this policy in your possession, please return it and 
oblige. Yours truly, John W. Long, Agent. 

The mortgage on the property had been given, not by the 
assured, but by his grantor. So far as appears, the mortgagee 
had no knowledge of the change of title, though the defendant 
through. its agent had. The name of the assured in the notice 
was blurred by copying, so the mortgagee could not decipher 
it. To add to its obscurity, the notice is dated at Loup City, 
and the property insured was situated at Ashton. Besides, 
there is nothing on the face of the notice to indicate for whom 
the person signing it was acting. The word “Agent” follows 
his signature, but for whom he was agent is not stated, nor is 
there any evidence of prior dealings between the mortgagee 
and the agent from which knowledge of his agency can be 
presumed. 

The sufficiency of a notice in matters of this kind must be 
determined by the circumstances of the particular case. In 
this case we hold with the trial court that the notice is in- 
definite, uncertain, was not understood by the mortgagee, and 
was insufficient to cancel the policy as to the plaintiff. 

We therefore recommend that the judgment of the District 
Court be affirmed. 

Ames and Duffie, CC., concur. Affirmed. 
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COURT OF APPEALS OF NEW YORK. 


NATIONAL WALL PAPER CO. 
vs. 


ASSOCIATED MANUFACTURERS’ 
MUT. FIRE INS. CORP.* 


The policy provision that proofs of loss shall be served “ within sixty 
days after the fire” does not mean sixty days after the fire began, 
but after it terminated, or abated to such an extent as to admit of 
inspection of the damages. 


Appeal from Supreme Court, Appellate Division, First De- 
partment. Action by the National Wall Paper Company 
against the Associated Manufacturers’ Mutual Fire Insurance 
Corporation. From a judgment of the Appellate Division af- 
firming a judgment for plaintiff, defendant appeals. 


ArcnipaLp OC. Sxenstone, for Appellant. 
Moses Wernman and Aprauam Benepict, for Respondent. 


. 


Haieut, J. 

This action was brought to recover upon a fire insurance 
policy issued by the defendant upon the contents of the plain- 
tiff’s store in Pittsburg, Pa. The policy ran from noon of No- 
vember 12, 1897, to noon of November 12, 1898. The fire from 
which the plaintiff suffered loss commenced 12:40 p. m., Feb- 
ruary 18, 1898, and resulted in a total destruction of the 
plaintiff's store and contents. The proofs of loss were served 
upon the defendant at 11:40 a. m., April 20, 1898. The defense 
interposed wa's to the effect that the proofs of loss were not 
served “ within sixty days after the fire,” the time required by 
the policy. 

Upon the trial, evidence was given on behalf of the plaintiff 
to the effect that, while the fire broke out shortly after noon 
on the 18th of February, it continued to burn until the 21st, at 
which time there was still a considerable blaze, ten or fifteen 
feet in height. At the conclusion of the plaintiff’s evidence, 
the defendant’s attorney moved for a dismissal of the com- 
plaint upon the ground that the plaintiff had failed to make 





* Decision rendered, June 2, 1903. 
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out a cause of action; claiming that, as matter of law, the 
policy meant within sixty days after the commencement of the 
fire. The court denied the defendant’s motion, remarking: 
“1 don’t think that is so. The proofs of loss are to be sub- 
mitted within sixty days after the fire. I don’t think that 
meant sixty days after the fire started.” The plaintiff’s coun- 
sel then moved for a direction of a verdict in his favor, and 
thereupon it was stipulated that the interest upon the plain- 
tiff’s claim is correctly computed at $410.44, and that the to- 
tal amount was $2,393.28. To this the court remarked to the 
effect that a verdict could not be directed for the plaintiff if 
the defendant wished to go to the jury. Thereupon the de- 
fendant’s counsel again asked the court to direct a verdict in 
his favor, and then the court directed a verdict in favor of the 
plaintiff for the amount agreed upon. It thus appears that 
the evidence submitted as to the duration of the fire was, by 
the action of the attorneys, submitted to the court for its de- 
termination; and, a verdict having been directed in favor of 
the plaintiff, that question of fact must be deemed to have 
been determined in its favor: Kirtz vs. Peck, 118 N. Y., 222; 
Sutter vs. Vanderveer, 122 N. Y., 652; Reck vs. Phenix Ins. 
Co., 130 N. Y., 160. 

The question, therefore, brought up for review, is as to the 
meaning of the policy. The provision is, as we have seen, 
“within sixty days after the fire.” Does this mean within 
sixty days after the fire commenced, or does it mean within 
sixty days after the fire had ceased to burn? It is common 
experience, and a well-known fact, that fires in warehouses 
and large buildings filled with property may continue to burn 
for several days, and that during that time the insured cannot 
determine whether his property has been or will be totally or 
only partially destroyed. Until the fire abates or is ended, his 
access to the premises may be impossible, and in consequence 
he may be unable to learn the precise extent of his loss. We 
think, therefore, that the fair and reasonable interpretation 
of the provision is that the proofs of loss should be served 
within sixty days after the fire has terminated, or abated to 
such an extent that an inspection of the property damaged 
may be had. In this case, as we have seen, the fire was still 
blazing on the 21st of February. A careful inspection of the 
property could not well have been made prior to that time. 
The proofs of loss were served, concededly, within sixty days 
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after that time, and consequently we conclude that the service 
was within the time required by the policy. 

Some objections were interposed by the defendant, and ex- 
ceptions taken to the rulings of the court permitting witnesses 
to testify as to the value of the property destroyed; but, in 
view of the stipulation of the attorneys at the conclusion of 
the evidence as to the amount of the plaintiff’s claim, we do 
not deem it necessary to discuss these questions. 

We find no error that requires a new trial. The judgment 
should be aftirmed, with costs. 

Parker, C. J., and Bartlett, Martin, Vann, Cullen, and Wer- 
ner, JJ., concur. Judgment affirmed. 


SUPREME COURT OF MINNESOTA. 


KELLY 
v8. 
MARYLAND CASUALTY CO.* 


aa 

An accident insurance policy provided: That “‘ The assured shall not 
settle any claim, except at his own cost, nor incur any expense, nor 
interfere in any negotiations for settlement’ or in any legal pro- 
ceeding without the consent of the company previously given in 
writing, but he may provide at the time of the accident such imme- 
diate surgical relief as is imperative. The assured when requested 
by the company shall aid in securing information and evidence and 
in effecting settlements, and in case the company calls for the at- 
tendance of any employee or employees as witnesses at inquests 
and in suits, the assured will secure his or their loss of time.” That 
“no action shall lie against the company as respects any loss under 
this policy unless it shall be brought by the assured himself to re- 
imburse him for loss actually sustained and paid by him in satis- 
faction of a judgment after trial of the issue.” That “this policy 
shall only cover losses sustained by and liability for any claims 
against the assured as a result of the risk specified in the contract 
or contracts hereto attached.” 

Held, The insured was constituted the agent of the insurer for the pur- 
pose of calling medical attendance in case of emergency, and the 
liability incurred was independent of the obligations otherwise pro- 
vided in the policy. 


Appeal from Municipal Court of St. Paul. Action by W. D. 
Kelly against the Maryland Casualty Company. Verdict for 
plaintiff. From an order denying a new trial, defendant ap- 
peals. 

*Decision rendered, May 22, 1903. Syllabus by the Court. 
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ArmstronG & Brae, for Appellant. 

J. I. Howarp, for Respondent. 

Lewrss, J. 

Mary Thiel, while employed in the laundry of C. D. Kea- 
nedy, sustained injuries necessitating the amputation of her 
arm, for which she brought action resulting in a judgment of 
$5,000. Immediately after the accident, Kennedy called re- 
spondent, a practicing physician, to attend to the injury. 
Kennedy was insured in appellant company against loss by 
accident, and respondent brought this suit for the purpose of 
collecting his bill. 

Upon the trial in the court below respondent offered in evi- 
dence the policy of insurance for the purpose of establishing 
Kennedy’s authority to call him to attend the case, and the 
only question necessary to review is the finding of the court 
that Kennedy was such agent. The policy of insurance was 
introduced to prove agency, and the pertinent parts of it are 
as. follows :— 


The assured shall not settle any claim, except at his own 
cost, nor incur any expense, nor interfere in any negotia- 
tions for settlement or in any legal proceeding without the 
consent of the company previously given in writing, but he 
may provide at the time of the accident such immediate 
surgical relief as is imperative. The assured when re- 
quested by the company shall aid in securing information 
and evidence and in effecting settlements, and in case the 
company calls for the attendance of any employee or em- 
ployees as witnesses at inquests and in suits, the assured 
will secure his or their loss of time. 

No action shall lie against the company as respects any 
loss under this policy unless it shall be brought by the as- 
sured himself to reimburse ‘him for loss actually sustained 
and paid by him in satisfaction of a judgment after trial of 
the issue. 

This policy shall only cover losses sustained by and lia- 
bility for any claims against the assured as a result of the 
risk specified in the contract or contracts hereto attached. 


The proper construction of the provisions above quoted 
presents a very close question, upon which we are not free 
from doubt, but, on the whole, are satisfied with the conclu- 
sion reached by the trial court. Appellant’s argument is that 
respondent was an entire stranger to the contract, and that 
no authority was conferred upon Kennedy to employ him for 
appellant; that, when the entire instrument is construed to- 
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gether, it is apparent that the contract of insurance is one of 
indemnity, and that unless Kennedy actually disbursed 
money, and himself became liable for respondent’s bill, there 
could be no indemnity within the spirit of the contract; and, 
again, that medical attendance was one of the elements of 
damage, and should have been included in the suit terminat- 
ing in the Thiel judgment, and, appellant having settled that 
obligation, its entire liability to Kennedy has been discharged. 
This argument fails to make an entirely satisfactory disposi- 
tion of the language, “ But he may provide at the time of the 
accident such immediate surgical relief as is imperative.” 
The eighth section, above quoted, when considered by itself, 
might bear the meaning that in no case would the insurance 
company be liable, unless the insured had been sued, the suit 
result in a judgment, and the judgment, in fact, be satisfied by 
him. But the tenth section refers in general terms to losses 
sustained, also to liability incurred for any claims against the 
assured, and it is reasonable to assume that the word “ lia- 
bility ” refers to a liability other than one strictly in the na- 
ture of indemnity; viz., the liability incurred by Kennedy for 
the insurance company in calling the physician in case of 
emergency. This reasoning has much force from the fact that 
it would*be to appellant’s advantage to provide direct ‘author- 
ity to immediately call a physician, in order that by immedi- 
ate medical attendance the amount of liability might be de- 
creased. From this point of view the provision for quick 
surgical relief may be treated as independent express author- 
ity conferred upon the insured for that purpose, and the lia- 
bility thus assumed is not strictly in the nature of indemnity. 
Order affirmed. 


VOL. XXXII.—54, 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


GOODHUE 
v8. 


HARTFORD FIRE INS. CO.* 


A rider permitted removal of insured goods to another store, but stipu- 
lated that during removal it was to attach in each location in pro- 
portion to the value in each, and, after removal, in new location 
only. 

Held, That it did not cover goods while in transit. 


Being uncertain where the goods would be located, they were originally 
insured under a temporary binder, simply designating the town. 


Held, That after the issue of the policy designating a specific store, there 
was no insurance under the binder. 


Exceptions from Superior Court, Suffolk County. Action 
by Goodhue against the Hartford Fire Insurance Company. 
Verdict was ordered for defendant, and plaintiff brings ex 
ceptions. Exceptions overruled. 


Wuitrrte, Sears & Oapen and Atex. Lincotn, for Plaintiff. 

L. S. Dasney and Joun D. Bryant, for Defendant. 

Barker, J. 

There was no evidence of any oral contract of insurance, 
nor of any oral waiver of any term of the policy, nor of any 
oral permission to remove the goods insured. When issued, 
the policy covered the goods in store No. 1, East Boston. On 
December 3d, by the rider of that date, it ceased to cover 
there, and covered in store No. 2. It never covered the goods 
in Ballardvale, except under the terms of the rider of April 
30th, which allowed removal to a designated storehouse in 
Ballardvale, but stipulated that during removal the policy 
was to 

Attach in each location in proportion as the value in each 

bears to the value in all, and after removal in new location 

only. 

There can be no contention that either party intended that 
the defendant should insure the goods in transitu. The rider, 
by the words “ each location,” meant the store No. 2 and the 
designated storehouse in Ballardvale, and under its operation 


* Decision rendered, June 19, 1903. 
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the policy covered none of the goods, except such as should 
be in one or the other of those storehouses. Such of them as 
were on railroad cars were still in the process of the removal 
which was permitted, but during which they were not insured. 
It follows that at the time of the fire the policy covered no 
wool in Ballardvale, except that in the designated storehouse. 

Because, when the removal to Ballardvale was first decided 
upon, it was not known in what storehouse the wool would 
there be stored, a separate contract of insurance was made by 
the instrument called the “ binder” of April 30th. This was, 
in form and terms, a contract of insurance, by which the com- 
panies insured the wool “ located ” at Ballardvale. Assuming 
that this meant wherever in that place the wool might be, yet, 
by the terms of the written instrument, this insurance was to 
continue only until the policy which had been given to the 
insurers for modification should be delivered to J. W. Porter 
& Co.; that is to say, returned to the plaintiff's brokers. That 
delivery took place before the loss by fire, so that there was 
no insurance under the “ binder” when the fire occurred. 

As at the time of 'the loss that part of the wool which was 
on the cars was not covered by insurance, the verdict was or- 
dered rightly. Exceptions overruled. 
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SUPREME COURT OF IOWA. 


IOWA CENT. BUILDING & LOAN ASS’N 
v8. 


MERCHANTS’ & BANKERS’ FIRE INS. CO.* 


The loss was payable to the mortgagee, and the insurer elected to arbi- 
trate as to the measure of damages. 


Held, That this was an election to pay rather than rebuild. 


Held, That as against the rights of the mortgagee the insured could not 
thereafter in the stipulation for arbitration waive the rights of the 
mortgagee to such payment by a provision that the appraisement 
was simply to determine the amount of loss, and should not waive 
or invalidate any other rights of the parties. 


Appeal from District Court, Polk County. Action on insur- 
ance policy. The defendant appeals. 


Reap & Reap, for Appellant. 
Maxwetyt & Maxwetu, for Appellee. 
Lapp, J. 
On the former appeal it was held that a demand for an ap- 
praisement of damages occasioned by the fire was, under the 
terms of the policy, an election to make payment in money, 
rather than to rebuild. As that conclusion is irrevocable in 
this case, and has since been imbedded in legislative enact 
ment, reargument by appellant’s counsel seems not only en- 
tirely useless, but of doubtful propriety. The original answer 
averred that “a disagreement occurred as to the value of the 
property alleged to have been destroyed, and as to the amount 
of the loss and damages; and this defendant, under the terms 
and provisions of said policy, requested that said matter 
should be submitted to arbitration in the manner provided for 
by said policy,” and that thereupon appraisers were selected. 
When the cause was remanded an amendment thereto was 
filed in which a separate written agreement of Elliott and de- 
fendant to arbitrate was set up, containing this stipulation :— 
It is expressly understood that this agreement and ap- 
praisement is for the purpose of ascertaining and fixing the 
amount of said loss and damage only to the property here- 
inafter described, and shall not determine, waive, or invali- 


Decision rendered, May 20, 1903. 
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date any other right or rights of either party to this agree- 

ment. 

Appellant contends this obviated the waiver of the right to 
rebuild, resulting from the insurer’s demand for an appraise- 
ment. Perhaps this is true as to Elliott. The entire loss, 
however, was payable to the Iowa Central Building Associa- 
tion, as mortgagee; and, regardless of what 'the assured might 
do under the provisions of the policy, he was not authorized, 
after the company had elected to make payment in money, to 
bind 'the mortgagee by an agreement relieving the insurer 
from such obligation. The liability of the company ‘had at- 
tached, and the entire controversy related not to the essence 
of, but the performance of, its contract. At the outset it was 
bound to satisfy the loss in one of two ways; i. e., by payment 
or replacing the property. It chose the former, and thereupon 
the mortgagee immediately acquired the right to such pay- 
ment. This it has never abandoned. While the policy may 
have authorized the assured to arbitrate the extent of the 
loss, it nowhere conferred on him the power to surrender any 
of the rights acquired by the mortgagee in the course of the 
adjustment. Affirmed. 

Bishgp, C. J., took no part. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


ABRAHAM 
v8. 
MUTUAL RESERVE FUND LIFE ASS'N. * 


Evidence to explain an erroneous statement in the application which, if 


true, would defeat the policy, though first made known to the de- 
fendant at the trial. 


The Massachusetts statute providing that misstatements in the applica- 
tion should not avoid the policy unless fraudulent or increasing the 
risk applies to foreign companies doing business there. 


The burden of proof is on a foreign company claiming that it was unau- 
thorized to do business in the State, when such lack of authority is 
set up as a ground for avoiding a policy. 


Exceptions from Superior Court, Suffolk County. Action by 
Annie Abraham against the Mutual Reserve Fund Life Asso- 
ciation to recover on a policy issued on the life of George 8. 
Abraham, deceased. Verdict for plaintiff, and defendant ex- 
cepts. Exceptions overruled. 


Joun Nose, Jr., for Plaintiff. 
Victor J. Lorrne and Gro. Burnuam, Jr., for Defendant. 


Larurop, J. 

1. The principal question in this case is whether evidence is 
admissible to explain the statement in proofs of death, when 
the defendant has not been notified before the trial of the fact 
that the statement was erroneous. We do not see how this 
case can be distinguished from Hogan vs. Metropolitan Life 
Ins. Co. (164 Mass., 448, 41 N. E., 663), where such evidence was 
held to be admissible. The defendant in that case, as in this, 
relied upon the case of Campbell vs. Charter Oak Ins. Co. (10 
Allen, 213), in which it is said that corrections of mistakes in 
proofs of death “are not for the first time to be made known 
to the insurers at the trial of the action to recover for the loss, 
by the introduction of evidence showing that the statements 
filed were not true in a material fact, which, if it existed as 
stated, was fatal to the right of the insured to recover.” The 
court in its opinion, after stating that Campbell vs. Charter 
Oak Ins. Co. had not been generally followed in other juris- 
dictions, said: “In this commonwealth it has never been 
* Decision rendered, Feb. 27, 1903. 
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treated as enunciating a doctrine of universal application, nor 
extended to facts differing from its own.” The case was finally 
decided on the ground that, if the statements in the applica- 
tion were warranties, St. 1887, c. 214, § 21, re-enacted in St. 
1894, c. 522, § 21, applied, and that falsity of statement would 
be a defense only if the matter misrepresented increased the 
risk, or if the statement was made with intent to deceive. 
This provision applies as well to a foreign corporation doing 
business in this commonwealth as to a domestic corporation: 
Dolan vs. Mutual Reserve Fund Life Ass’n, 173 Mass., 197. 
See, also, Stocker vs. Boston Mutual Life Ass’n, 170 Mass., 224. 
We are of opinion, therefore, that the evidence was rightly 
admitted. 

2. The defendant next contends that, in the absence of any 
evidence offered by the plaintiff to show that the defendant 
was lawfully admitted to do business in this commonwealth, 
the contract was illegal, and the plaintiff cannot recover on it. 
For this proposition the defendant relies upon the case of 
Claflin vs. United States Credit System Co., 165 Mass., 501. 
We do not understand that case as deciding any more than 
that, where it appears or is admitted that an insurance com- 
pany is doing business here without complying with the laws 
of ‘this*commonwealth, a contract of insurance made by it is 
illegal, and recovery cannot be ‘had upon it. It certainly was 
not intended to go further than this. The illegality of a con- 
tract is a matter of defense, and the burden is on the defend- 
ant to show it. It may appear on the face of the contract or 
by evidence aliunde. See Riley vs. Jordan, 122 Mass., 231. In 
some way it must appear. We are not prepared to hold that 
in an action on a policy of insurance entered into here by a 
foreign insurance company through its agent doing business 
in this commonwealth, the burden of proof is on the plaintiff ° 
to show that the defendant was lawfully doing business here. 

Exceptions overruled. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WEINSCHENK 
vs. 
ZETNA-: LIFE INS. CO.* 


An accident policy excluded injuries received while walking or being on 
the roadbed of a railroad, except at an established crossing. 


Held, That the policy was not liable for death resulting from being 
struck by an engine while on such roadbed volutarily, even though 
caused by his falling and being unable to get out of the way. Such 
fall did not affect the voluntary character of his presence thereon. 


Held, That the fact that the roadbed had been used as a common nigh- 
way for many years without objection did not affect the case. 


Exceptions from Supreme Judicial Court, Suffolk County. 
Action by Weinschenk against the tna Life Insurance Com- 
pany. Judgment for defendant, and plaintiff excepts. Excep- 
tions overruled. 


S. L. Wurrete, E. V. Grasimit and Wuirrte, Sears & Oapen, for 
Plaintiff. 

P. H. Cooney, for Defendant. 

Morton, J. 

This is a suit to recover upon two accident policies issued to 
the plaintiff’s husband, and each containing a promise to pay 
to the plaintiff $5,000 in case of the death of the insured 
through external, violent, and accidental means. It is ad- 
mitted that ‘the insured met ‘his death by external, violent, 
and accidental means. But the policies exclude injuries re- 
ceived while * walking or being on any railroad bridge or road- 
bed except at established crossings of such roads with public 
highways,” and the defendant’s contention was and is that 
the insured met his death while walking or being upon a rail- 
road roadbed, and not at an established crossing of such road 
with a public highway. There was a verdict for the defendant, 
and the case is here on exceptions by the plaintiff to the re- 
fusal of the presiding justice to give certain rulings that were 
asked for, and to the instructions that were given, so far as 
they were inconsistent with the rulings requested. There is 
also an exception relating to the exclusion of certain testi- 
mony that was offered and rejected. 


*Decision rendered, May 21, 1903. 
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It is not disputed that the insured, at the time when he was 
killed, was walking or being upon a railroad roadbed, not at 
an established crossing of such road with a public highway. 
There was evidence which would have warranted the jury in 
finding that while walking on the railroad roadbed the in- 
sured fell because his ankle gave out, and while trying to get 
oft the track ‘was struck by the engine and killed. The court 
instructed the jury, as requested by the plaintiff, that the bur- 
den was on the defendant to show that the case came within 
the exception, and that in order to bring the case within the 
exception it must appear that the insured was walking 01 
being on the roadbed of a railroad voluntarily. The substance 
of the plaintiff's contention on this point is that the insured 
was not voluntarily wpon the roadbed of the railroad at the 
time of the accident, if he had fallen down and was unable, by 
reason of inability to move, to get out of the way quickly 
enough to escape injury. It is enough to say, we think, in re- 
gard to this matter, that the instructions that were given 
were sufficiently favorable to the plaintiff, and those re- 
quested by the plaintiff were rightly refused. If the plaintiff 
of his own motion went upon the railroad track to walk there, 
he wag voluntarily there at the time of the accident, although 
just before the accident he might have fallen down, and have 
been unable to move on account of causes beyond his control. 
It may well be doubted whether the evidence warranted sub- 
mitting to the jury the question whether the insured was or 
was not voluntarily on the railroad track, and therefore we 
say that the instructions were sufficiently favorable to the 
plaintiff. 

The first instruction was rightly refused. There was noth- 
ing calling for or warranting the giving of it. 

The evidence that was offered that the piece of track along 
which the insured was walking had been continuously and 
openly used for thirty-five years or more by the residents of 
that district as a common pathway, without objection on the 
part of the railroad, was rightly excluded. It was wholly im- 
material. If used as claimed it was none the less a roadbed of 
a railroad, and as such within the prohibitions of the policies. 

Exceptions overruled. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


GARCELON 
v8. 
COMMERCIAL TRAVELERS’ EASTERN ACC. ASS’N.* 


The fact that there is a remedy in equity is not usually a defense 
against an action at law. 
A policy stipulation that a certain sum would be paid, not exceeding 
$2,500 of the amount realized from one assessment, is an implied 
contract to assess. 


A declaration in a contract is not bad, or a declaration in tort, because 
it alleges bad faith and fraudulent purposes and unlawful action on 
the part of the defendant. 


The amputation of an arm below the elbow is the loss of an arm within 
the meaning of the policy. 

Report from Superior Court, Suffolk County. Action by W. 
Scott Garcelon against the Commercial Travelers’ Eastern 
Accident Association to recover on an accident policy. De- 
murrer to the amended declaration sustained. Case reported. 
Remanded with direction to overrule demurrer. 

The policy sued on certified that plaintiff was a member of 
the association, and provided that it would, within a certain 
time after receipt of satisfactory proofs that plaintiff had, 
without fault on his part, suffered the loss of an arm in an ac- 
cident, pay him one-half of the amount, not exceeding $2,500, 
realized from one disability assessment levied on each member 
of the association, if he had complied with the conditions con- 
tained in the policy. Plaintiff’s declaration alleged that he 
had performed all required obligations, that he had suffered 
the loss of an arm in an accident, that he had complied with 
all the conditions of the policy, that he had given due notice 
to the proper officers and furnished required proofs, that an 
assessment would provide a sufficient amount, that defendant 
was satisfied by the proofs that he had suffered the injury 
complained of, but that defendant and its board of directors, 
acting in bad faith and with a fraudulent purpose, had unlaw- 
fully and without right voted to reject his claim. 


Boyp B. Jones, Roger Cuapp, and Hurisurt, Jones & Cazor, for 
Plaintiff. 
Wuuum F. Merrirr and N. Tuomas Mernirt, Jr., for Defendant. 


* Decision rendered, June 19, 1903. 
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Barker, J. 

1. Both before and since 'the statement in Burdon vs. Mas- 
sachusetts Safety Fund Association (147 Mass., 360) that, un- 
der a policy like that now in suit, “it may be that an action at 
law would lie, but the more appropriate remedy would be by 
a proceeding in equity to compel the association to lay the 
assessment,” actions at law have been entertained in our 
courts upon similar policies. The fact that a plaintiff at law 
has another remedy in equity to which he might resort is not, 
commonly at least, a defense to his action at law. We think 
the policy sued on contains an implied contract on the part of 
the defendant that under the circumstances alleged it will 
levy an assessment, and that sufficient facts are alleged in the 
declaration to show a breach of that contract, and that, upon 
the admission as true of the allegations, the plaintiff is enti- 
tled to judgment for the sum of $2,500. 

2. The declaration is in contract, and the allegations as to 
bad faith, fraudulent purpose, and unlawful action on the 
part of the defendant neither make it a declaration in tort nor 
a declaration having one count in contract and one in tort. 

3. We consider the amputation of an arm a little below the 
elbowato be the loss of an arm in the common acceptation of 
those words, and within their meaning as used in the policy, 
which specifies merely the “ loss of an arm,” without mention- 
ing whether the loss is by amputation below or above the el- 
bow joint. 

In our opinion the demurrer should have been overruled, 
and the case is remanded to the Superior Court with direc- 
tions to reverse the order sustaining the demurrer and to 
enter an order overruling it. So ordered. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


ARBITRATION. —AUTHORITY OF APPRAISERS. 

In the case of American Fire Ins. Co. of New York vs. Bell, 
decided by the Civil Court of Appeals of Texas, June 10, 1903, 
it was held that, under a policy provision that in case of dis- 
agreement the amount of loss should be estimated and ap- 
praised by appraisers, stating separately sound value and 
damage, and their award in writing shall determine the 
amount of loss, the appraisers had no right to refuse to value 
certain articles because they did not believe that the insured 
had them when he had sworn that he did. The court said :— 

“Their only duty was to value property which the insured 
claimed to have been destroyed by fire. They have no judicial 
powers conferred upon them which would authorize them to 
determine whether a piece of property was included in that 
named in the policy, nor did they have authority to decide 
what property was destroyed, and refuse to appraise certain 
articles that they did not believe had been destroyed. The ap- 
praisers in this case, however, not only assumed the authority 
to decide what property was included within the terms of the 
policy, and to reject the claims of appellee as to the destruc- 
tion of his property, because they did not believe he had 
such property, but they went further, and refused to ap- 
praise certain instruments because they did not know what 
they were, and because they concluded that articles were 
included that could not have been consumed by the fire, and 
rejected other items because no fragments or remnants were 
left by which they could be identified. They also refused to 
appraise one article because it had a chattel mortgage on it. 
The appraisers usurped authority that can appertain only to 
courts, or a board of arbitrators with full powers, and their 
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action was binding upon no one. They were appointed to ap- 
praise property, and they failed and refused to do it, and their 
imperfect unauthorized award is claimed to have all the sanc- 
tity and force of the judgment of a court of justice.” 


Murvat Company.—Recovery oF Premiums. 

In the case of Dwinnell et al., Receivers, vs. Felt, decided by 
the Supreme Court of Minnesota, June 19, 1903, the following 
syllabus was furnished by the court :— 

An insurance policy issued by appellant, a mutual insur- 
ance company, was, according to the Minnesota standard 
form, except that it contained references to the articles of 
incorporation and by-laws, and a provision that the pre- 
mium named in the policy should be payable in cash or 
notes, as agreed upon, and that the insured, by the accept- 
ance of the policy, assumed an additional liability equal to 
the premium. 

In an action to recover the additional premium, held :— 

The policy stated upon its face that it was a mutual com- 
pany, and that the insured was subject to pay the additional 
premium, and the contract was not changed by the fact that 
it was represented to be a stock policy. 

Haying kept the policy and received the benefit of the in- 
surance, the insured was estopped from setting up as a de- 
fense fraudulent representations as to its character. 

The insured was not entitled to notice of intention to 
make an assessment for such additional premium. 

The policy was not void because it did not contain a no- 
tice of the annual meetings, nor because the insured did not 
receive such notice. 


AssIGNMENT BY MortGaGeE. 

In the case of Key vs. Continental Ins. Co., decided by the 
Court of Appeals at St. Louis, Mo., April 14, 1903, it was held 
that the deposit as collateral with one to whom he had as- 
signed the mortgage note, by a mortgagee, of a policy contain- 
ing the mortgage clause was not an assignment of the policy 
within the meaning of a policy clause forbidding it. 


InsvuraB.e Inrerest.—ReEcovErRY oF Premiums. 


In the case of Work vs. American Mutual Life Ins. Co., et al., 
decided by the Appellate Court of Indiana, May 20, 1903, it was 
held that where policies were taken out on the lives of persons 
in Indiana without their knowledge or consent, and without 
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insurable interest, though with the knowledge of the company, 
it was a felony under the statute, and the premiums and as- 
sessments paid could not be recovered by the administrator of 
the party paying them, who claimed that the insurance was 
void. 


Accipent.—Post-Mortem ExaMiInatTion.—EMPLOYMENT. 

In the case of Loesch vs. Union Casualty & Surety Co., de- 
cided by the Supreme Court of Missouri, June 20, 1903, an ac- 
cident policy provided that it should be void in case of a post 
mortem examination without notice. I't was held that the fur- 
nishing of proofs did not waive the forfeiture where such 
proofs were stamped with a proviso that the company reserves 
all its policy rights and waives none of its provisions. It was 
held that a post mortem held without a knowledge of its char- 
acter by plaintiff, or of the prohibition against it, after which 
the physician in charge immediately notified the company of 
the facts, did not of itself authorize a forfeiture. When the 
insured was described as a stock dealer not working nor tend- 
ing in transit, and was injured while unfastening a bull in a 
car, and risks in transit were classed as extra hazardous, the 
insured was engaged in a risk more hazardous that that de- 
scribed, and it was error to submit the question to the jury. 


Acorwrnt.—F att Dvr To SicKngss. 


In the case of Carr vs. Pacific Mutual Life Ins. Co., decided 
by the Court of Appeals at Kansas City, June 10, 1903, it was 
held that, under the provision of an accident policy, that it 
should not cover injuries received in consequence of being or 
having been under the influence of, or affected by, or resulting 
directly or indirectly, in whole or in part, from, disease or 
bodily infirmity, recovery cannot be had for a fall from a win- 
dow while delirious, whether the delirium be regarded as the 
proximate or remote cause of injury. 

The court said:— 

“The question presented under the terms of the policy is 
not whether the plaintiff’s sickness was the proximate and im- 
mediate cause of his injury, but whether the injury was di- 
rectly or indirectly caused by his disease. We have respect- 
able authorities construing policies of similar provisions. In 
Com. Ass’n vs. Fulton (79 Fed., 423, 24 C. C. A., 654) it was 
held that, under a policy of accident insurance which provides 
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that it shall not extend to, nor cover, accidental injuries or 
death resulting from or caused, directly or indirectly, wholly 
or in part, by disease in any form, there can be no recovery for 
the death of the insured if he had a disease, but for which 
death would not have resulted from the accident. To a simi- 
lar effect was the ruling in Nat. Ass’n vs. Shryock, 73 Fed., 
774, 20 C. C. A., 3; Hubbard vs. Ins. Co. (C. C.), 98 Fed., 932; 
Sharpe vs. Ass’n, 139 Ind., 92, 37 N. E., 353. But the condi- 
tions of the policy go further still; viz.: that if an injury be 
received, directly or indirectly, in whole or in part, while or in 
consequence of the insured having been under the influence of, 
or afflicted by, any disease or bodily infirmity, the defendant 
was not to be liable for such injury. It has been ‘held that 
such a provision was proper and reasonable: Shader vs. Ry. 
Pass. Assur. Co., 66 N. Y., 441, 23 Am. Rep., 65; Standard Ins. 
Co. vs. Jones, 94 Ala., 434, 10 South., 530. It is contended by 
respondent that snch a construction would practically nullify 
an accident policy, besides being contrary to all reason. There 
is some force in this position, but what are the courts to do in 
such cases? We can only construe the contract as we find it. 


The parties had a right to so contract, as there is no law pro- 
hibiting such, and it does not appear to be ultra vires.” 


ARBITRATION.— BENEVOLENT SOCIETY. 


In the case of Hoag vs. Supreme Lodge of International 
Congress, decided by the Supreme Court of Michigan, July 8, 
1903, it was held that where the by-laws of a benevolent soci- 
ety provided for arbitration, and that no suit should be main- 
tained by a member or beneficiary, arbitration as provided is 
a condition precedent to a suit, and this remedy must be ex- 
hausted. Submission of proofs to the arbitrators is a waiver 
of fraud prior to the submission. 


Contract To Insure. 
In the case of Everett vs. O’Leary, decided by the Supreme 
Court of Minnesota, July 3, 1903, the following syllabus was 
furnished by the court :— 


A person may maintain an action to recover damages for 
the breach of a contract to insure his property against loss 
by fire, and the measure of damages, in case of the destruc- 
tion of the same, is the value thereof, up to the amount for 
which it was agreed that insurance and indemnity should 
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be procured. ‘The relationship established by such an 
agreement seems to be that of principal and agent. 

Applying the general rule that a cause of action for 
breach of contract accrues immediately upon the happening 
of the breach, although actual damage resulting therefrom 
may not occur until afterward, it is held that the right of 
action accrues and the statute of limitations commences to 
run at the expiration of the reasonable time within which 
the policy should have issued, and not from the time when 
a fire occurs. 

The fact that the party to whom the policy should have 
been issued did not know that the contract had been vio- 
lated will not prevent the running of the statute. 


Application of the rule that a defect in a pleading must 
clearly and affirmatively appear therein, in order to subject 
it to a general demurrer. 


Emptoyers’ Liasriiry.—Norice. 

In the case of Rooney vs. Maryland Casualty Co., decided by 
the Supreme Judicial Court of Massachusetts, June 19, 1903, a 
contractor's liability policy required immediate written notice 
of an accident. It was held that failure to give such notice for 
three weeks was noncompliance with the policy, which was 
not cured by a mere verbal notice that there had been an acci- 
dent at the office of the party from whom the insured had re- 
ceived a policy. The fact that, prior to the written notice, 
efforts to settle for a small sum had been made by attorneys 
of the company, and that at their request the insured had 
made a written report of the accident, was not a waiver of the 
breach. 


TITLE. 


In the case of Milwaukee Fire Ins. Co. vs. Todd, decided by 
the Appellate Court of Indiana, June 3, 1903, it was held that 
a finding by the court that the insured was owner at the in- 
ception of the contract was not equivalent to finding that he 
was such owner at time of loss. The insured is obligated in an 
action on a policy to allege and prove such ownership. The 
failure to prove such ownership, and the failure of the court 
to find such ownership are cause for reversal of a finding in 
favor of the insured. 
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SUPREME COURT OF LOUISIANA. 


SUCCESSION OF MILLER 
v8. 
MANHATTAN LIFE INS. CO. Er at.* 


The validity of the assignment of a life insurance policy is to be deter- 
mined by the law of the place where the assignment is made, and 
not by the law of the place where the policy was issued or the in- 
surance is payable. The insurance contract and the assignment are 
two distinct, separate contracts. 

The taking out of life insurance in favor of a third person may consti- 
tute a stipulation pour autrui, but the assignment of a policy al- 
ready taken cut is an ordinary contract between the assignor and 
the assignee. ° 

A husband, who, in order to provide for his wife, transfers to her a 
policy which he had theretofore taken out on his own life, payable 
to his executors, administrators, or assigns, would not seem to be 
exercising a liberality, but to be discharging the obligation that 
rests upon every husband to make provision for his wife for the 
time after his death; but this obligation to make provision for the 
wife is not a legal or perfect obligation, and is not classable in any 
one of the four categories into which the Code has divided natural 
obligations. It is therefore a purely moral obligation, and, since 
the Code denies any legal operation to purely moral obligations, it 
cannot serve as a consideration for an onerous contract. A transfer 
of property (in this case a life insurance policy) by the husband to 
the wife in satisfaction of it is therefore not an onerous contract, 
but a donation, and, as such, subject to the rules of form prescribed 
for donations. : 

This obligation of the husband to make provision for the wife for the 
time after his death is, besides, subject to the uncertain condition 
of the predecease of the husband, and for this additional reason is 
not such a debt as may serve as a legitimate cause, within the mean- 
ing of article 2446, Rev. Civ. Code, for a dation en paiement by hus- 
band to wife. 


Appeal from Civil District Court, Parish of Orleans. <Ac- 
tion by the succession of Henry Miller against the Manhattan 
Life Insurance Company and others. Judgment for defend- 
ants, and plaintiff appeals. 


Rosert Joun Matoney, for Appellant. 
Dingetspiet & Hart, for Appellee Insurance Co. 
Bernarp Tircne and Bernarp McCtrosxey (Robert L. Tullis, of 
Counsel), for Appellee Annie S. Miller. 
Provosty, J. 
Henry Miller, the administrators of whose succession bring 
this suit, took out insurance to the amount of $5,000 on his 





* Decision rendered, May 11, 1903. 
VoL. XXXII.—55. 
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own life in the defendant insurance company in favor of “ his 
administrators, executors and assigns,” and after he had 
paid ten yearly premiums of $247, assigned the policy to his 
wife, without consideration, unless it was in satisfaction of 
the obligation that rests upon the husband to make provision 
for his wife for the time after his death. The administrators 
of his succession claim that this assignment was a donation 
to the wife and was null, because not made in the form pre- 
scribed by law for donations inter vivos; and they ask that 
the defendant company account to them for the amount of the 
policy. The insurance company has paid the amount of the 
policy to Mrs. Miller, but on the condition that she will return 
the money in case the present suit is decided in favor of 
plaintiffs, and it has exacted a bond for the faithful perform- 
ance of the agreement. Mrs. Miller and the insurance com- 
pany are made defendants, and the insurance company has 
called in warranty the surety on the bond. The lower court 
rejected plaintiffs’ demand, and they have appealed. 

It is not denied that this policy was an incorporeal right; 
nor that the rule of our law is that the donation of an incor- 
poreal right must, under pain of nullity, be made by authentic 
act: Civ. Code, art. 1536. And it is not claimed that the 
assignment was made by authentic act. But it is contended, 
as a first defense, that this assignement is not amenable to 
our laws, but is governed by the laws of the State of New 
York, and is valid according to the laws of that State. 

The assignment was made long after the insurance con- 
tract. It was a contract between Miller and his wife, entered 
into at the place of their domicile, in Louisiana. The insur- 
ance contract between Miller and the insurance company and 
this assignment between Miller and his wife are not a single 
contract, but two distinct, separate contracts. Granting that 
the insurance contract itself is a New York contract, gov- 
erned by the laws of the State of New York, as in fact it is, 
since the parties so agreed, the consequence does not follow 
that the assignment also is. The insurance contract was in- 
tended to govern the relations between the company and the 
holders of the policy, but not the relations between the as- 
signor and assignee of the policy. It did not undertake to 
prescribe to whom Miller should make the assignment, nor by 
what form of contract he should make it—whether by sale or 
donation—nor to regulate his capacity and that of his as- 
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signee to enter into contractual relations with each other; 
and these are the very questions in controversy here. We 
think the contract between Miller and his wife must be held 
to be governed by the laws of Louisiana, the place of their 
domicile and of the contract. “The validity of the assign- 
ment ” of a policy of life insurance “is to be determined by 
the law of the place where the assignment was made, and not 
by the law of the place where the policy was issued or the in- 
surance payable:” 19 Am. & Eng. Ency. (2d Ed.), p. 90. In- 
corporeal rights follow the person of the owner, and the 
validity and effect of their transfer is governed by the law of 
the place where the transfer takes place: 22 Am. & Eng. 
Ency. (2d Ed.), p. 1843. This rule is not challenged in the host 
of cases cited by the learned counsel for Mrs. Miller. Those 
cases would be in point if the controversy here were between 
the company and the claimants of the policy, but the com- 
pany in this case is nothing more than a stakeholder: Pritch- 
ard vs. Norton (106 U.S., 124), for instance, was a suit between 
the obligor and obligee on a bond. One of these cases, how- 
ever—that of Hallgarten vs. Oldham (135 Mass., 1)—calls for 
special notice. As quoted by counsel, it appears to be directly 
in point Analysis, however, shows it not to be so. It was a 
case involving the question of the sufficiency of delivery as 
against creditors resident at the situs of the property in con- 
troversy. The property had been sold, but ‘had not been de- 
livered, otherwise than by the transfer of the receipt of the 
warehouse in which it was stored. At the place of the trans- 
fer of the receipt this was sufficient delivery, as against the 
creditors of the vendor; at the place of the situs of the prop- 
erty, it was not; and the question was as to which law should 
goyern. As a matter of protection to local creditors, and on 
the principle that the right resides in every sovereignty to 
regulate property found within its jurisdiction, the court held 
that the law of the situs of the property governed. Evidently 
the case bears no analogy to the present case. 

Our conclusion is that the assignment of the policy was a 
Louisiana contract, to be governed by the law of Louisiana. 

What would have been the situation if the insurance com- 
pany had paid the money: unconditionally to Mrs. Miller be- 
fore notification of the infirmity of her title is a question that 
need not be considered, since it would be merely a moot ques- 
tion in the case. 
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Anticipating that this first defense might not hold, the 
learned counsel of Mrs. Miller makes the further contention 
that donations made by means of a stipulation pour autrui 
are not subject to the rules of form prescribed by the code for 
ordinary donations, and that the assignment of this policy, 
taken in connection with the original contract, was such a 
stipulation pour autrui. Miller, it is said, took out this policy 
on the eve of his marriage, intending it for the benefit of his 
future wife, and did not then make it payable to her only be- 
cause she at that time did not yet have an insurable interest 
in his life, and possibly, also, from a feeling of delicacy, the 
lady not being yet his wife; that afterward he neglected the 
matter until the seeds of disease growing within him admon- 
ished him of the necessity of putting into execution his ante- 
nuptial design. Granting that such was the intention, the 
case is not one where the will can be taken for the deed. The 
fact remains that Miller took out the policy in his own name, 
and kept it under his exclusive control, as part of his estate, 
for the space of ten years, during which time he had the legal, 
if not even the moral, right to dispose of it as he saw fit. The 
transfer, in connection with the point here under discussion, 
must be dealt with as if such intention had not existed. As 
hereinabove attempted to be shown, it was a separate and in- 
dependent contract from the insurance contract. The latter 
was a stipulation pour autrui, but the assignment was simply 
the transfer of an incorporeal right. 

Another defense is that the assignment was not a donation, 
but an onerous contract, and therefore that it was not sub- 
ject to the rules of form prescribed for donations. The hus- 
band made it, it is said, in satisfaction and discharge of his 
obligation to make provision for his wife against the time 
when he should no longer be there to support her; that is, 
after his death. 

This defense would seem to be borne out by the facts. Mil- 
ler would seem to have been impelled to make the assignment 
not so much by a spirit of liberality as by a sense of his duty 
toward his wife. At the time of making it he told the notary 
that he had already provided for his daughter, and that he 
thought it was right he should provide for his wife, and that 
he wanted to make the assignment for that purpose. There 
would seem, also, to be a great deal of good sense in the con- 
tention that a husband who insures his life in favor of his 
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wife, or who, happening to have already insured his life, 
transfers the policy to his wife, for the purpose of providing 
for her for the time after his death, does not exercise a liber- 
ality, but simply discharges an obligation. With the advent 
of life insurance, the making of such provision lies within the 
reach of every husband and father; and the court may take 
judicial cognizance of the fact that the making of such provi- 
sion has already -become, or is at all events fast becoming, 
part of the morals and customs of our people—so much so that 
the husband and father of to-day would consider himself rec- 
reant to his duty, if, not having otherwise already provided 
for his wife and children, he did not seek to make provision for 
them by insurance in one or other of its very numerous forms. 
To say that a husband or father who does this exercises a 
mere liberality, appears to us to put an entirely wrong con- 
struction upon the situation. He may be acting at great per- 
sonal sacrifice, and under the compulsion of a stern sense of 
duty, and to say to him that he is doing it merely because he 
wants to be liberal sounds almost like mockery. In France it 
is the unanimous sentiment, with the one dissent of Laurent, 
that what is done or given in satisfaction of a moral obliga- 
tion isnot a donation: 2 Troplong, Don. Entre Vifs, §§ 1070, 
1073, 1075; 3 Demolombe, Don. Entre Vifs et Test., $§ 36, 38, 
39, 42; Fuzier-Hermann, art. 931, notes 35, 37, 38, 40. Contra, 
Laurent, T. 12, No. 355. 

But our code, art. 1757, draws sharply the line between 
mere moral obligations and such as it calls “ natural obliga- 
tions,” and denies to the former not only a right of action, but 
also “any legal operation;’ and it proceeds to classify 
natural obligations into four distinct categories, in none of 
which could we place this moral obligation of the husband. 
Therefore, if we were to let this moral obligation of the hus- 
band serve as the consideration of an onerous contract, we 
should be going counter to the plain provision of the code, 
since we should be giving to this obligation a legal operation, 


> 
3 
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when the code expressly says it can have none. 

But granting, argumenti gratia, that under our code a 
moral obligation, as contradistinguished from a natural obli- 
gation, may be allowed legal operation to the extent of sery- 
ing as a consideration for the transfer of property, and grant- 
ing that Miller made this transfer in satisfaction of the moral 
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obligation that rested on him to provide for his wife, there is 
another obstacle in the path of the learned counsel for Mrs. 
Miller; and that is the prohibition against husband and wife 
entering into onerous contracts with each other. 

But, says the learned counsel, there are exceptions to this 
prohibition; article 2446 mentions several, and these are not 
the only ones, but are given merely by way of illustration, and 
a transfer is permitted whenever there exists a legitimate 
‘ause. And so it is, but is this moral obligation a legitimate 
cause, within the meaning of article 2446, even conceding that 
under our code a moral obligation can be the consideration 
of an onerous contract? A moment’s reflection will show, we 
think, that it is not. The code prohibits onerous contracts, 
but permits dations en paiement where there exists a legiti- 
mate cause. Evidently what is meant here by a * legitimate 
cause’ is a debt. As to this, says Marcade, all the authors 
are agreed. Comm., art. 1595, C. N.: ‘“ The circumstances 
under which transfers of property are permitted between the 
spouses are those where the contract has less the character of 
a sale properly so called than of a forced payment.” The 
question is, therefore, whether this obligation was at the time 
of the transfer a debt by Miller to his wife. Evidently it was 
not. Granting all that can possibly be claimed for it, Miller 
was not under any obligation to pay or give, then and there, 
or at any time during his life, to his wife, anything in dis- 
charge of this obligation; and she, on her part, had no right 
to claim or ask that anything be paid or given to her during 
the life of her husband. The obligation was to provide sup- 
port for after death, and not to pay or give anything to the 
wife during life. There was no obligation to enrich her dur- 
ing his life. There was no obligation to take out of his own 
estate and put into hers any of his property. Besides, the ob- 
ligation, such as it was, was subject to the condition of the 
predecease of the husband—an uncertain event—and until 
the happening of that condition there was nothing due as a 
debt susceptible of valid payment. Until then the obligation 
was, for all purposes of payment to the wife, suspended; and 
the Code is express that what is due under a suspensive con- 
dition, dependent upon an uncertain event, is not due, and 
cannot form the consideration of a payment. “It is consid- 
ered that a thing has been paid, when not due, if the payment 
was made by virtue of an agreement, the effect of which is 
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suspended by a condition, the event of which is uncertain:” 
Article 2308. 

Our conclusion is that the transfer was not an onerous con- 
tract, ‘and that, such being the case, it was subject to the 
forms prescribed by law for donations, and was null for non- 
observance of these forms. . 

It is therefore ordered, adjudged, and decreed that the 
judgment appealed from be set aside, and that Mrs. Harriet 
Miller Maloney and Henry H. Maloney, joint administrators 
of the succession of Henry Miller, deceased, have judgment 
against the Manhattan Life Insurance Company of New York 
in the sum of $4,770, with 5 per cent per annum interest 
thereon from the 12th day of February, 1900, and the costs of 
this suit, with the right reserved to claim of the said company 
the further sum of $230, amount held back on account of dis- 
crepancy in the age of Henry Miller, deceased. And it is fur- 
ther ordered, adjudged, and decreed that the said company 
have judgment against Mrs. Annie 8S. Miller and Charles C. 
Hartwell, in solido, in the sum of $4,770, and like interest 
and costs. 


SUPREME JUDICIAL COURT OF MAINE. 


MELCHER 
ve. 
INSURANCE CO. OF PENNSYLVANIA.* ) 


The compromise of a doubtful claim is a sufficient consideration for a 
promise to pay money for the settlement of such claim, and it is 
immaterial upon which side the right ultimately proves to be. 


The surrender of a groundless claim, which is known by both parties to 
be unenforceable, is not a sufficient consideration to uphold a prom- 
ise to pay money for the settlement of such a claim. 


To support such a promise the claim must be made in good faith, with 
a belief by the claimant that there is some chance of its successful 
enforcement. It is necessary that the parties should at least have 
supposed, at the time of the compromise, that the validity of the 
claim made was doubtful, either on account of uncertainty as to 
what facts might be proved or as to the law applicable thereto. 

A policy of insurance which provides that it shall become void if the 
property insured be conveyed without the assent in writing of the 
insurer is equally avoided although the conveyance by the insured 
is to his wife. 





* Decision rendered, May 18, 1‘ 03. 
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Report from Supreme Judicial Court, Oxford County. Ae- 
tion by Richmond L. Melcher against the Insurance Company 
of Pennsylvania. Case reported. 

Assumpsit on an alleged agreement by defendant insurance 
company to pay $400 as a compromise settlement of plaintiff's 
claim of $500. 

Plaintiff made his claim as mortgagee of the wife of the 
insured, to whom the destroyed premises were conveyed with- 
out the consent of the company required by the terms of the 
policy. 

Plaintiff's declaration was as follows :— 

“In a Plea of the Case. For that whereas, the said de- 
fendant company, on the thirteenth day of J 
consideration of a premium in money, then and there paid to 
it by one Simon P. Baker of Andover, 


in said county, made a 
policy of insurance, number 80,285. upon a certain dwelling 


house of the said Baker, situated on Farmer’s Hill in said 
Andover, at the corner of the Andover and Rumford roads; 
and the said defendant company by said policy promised the 
said Baker to insure five hundred (500) dollars ‘thereon from 
the said thirteenth day of January, 1897, until the thirteenth 
day of January, 1900, ag 
inating from any 


anuary, 1897, in 


ainst all loss or damage by fire orig- 
cause except invasion, foreign enemies, civil 
conmmotions, riots, or any military or usurped power what- 
ever; and the plaintiff avers that afterward, and before the 
expiration of the time limited in said policy; to wit, on the 
second day of August, A. D. 1899. the said dwelling house was 
accidentally and by misfortune totally consumed by fire; and 
the plaintiff avers that he was then, and Still is, intere 


sted in 
said real estate as mortg 


agee, and that the amount of the 
debt secured by said nortgage was and is the sum of seven 
hundred (700) dollars and interest, which 


mortgage is still 
unpaid or satisfied; 


and the plaintiff further avers that after 
the destruction of the said dwelling house 


by fire as aforesaid 
that he duly notified the 


said defendant company that he held 
a mortgage of the said real estate, and claimed 
said policy of insurance, by virtue of the st 
made and provided for the full amount 
wit, five hundréd (500) dollars, where 
tween the 


a lien on the 
atutes in such case 
of the insurance; to 
upon a dispute arose be- 
said plaintiff and the said defendant company as 
to the liability of the said company to pay said claim, and 


also as to the amount that should be so paid; and the said 








1903 |] Melcher vs. Insura:ce Co. of Pennsylvania. 873 


plaintiff was about to sue said company to recover said five 
hundred (500) dollars; and the said defendant company on, 
etc.; to wit, on the eleventh day of October, 1899, and on 
divers other days and times, at, ete.; to wit, at said Paris, 
with full knowledge of the premises, and after due investiga- 
tion of the plaintiff’s claim, in order to settle and compromise 
the same, and to avoid litigation, and in consideration of the 
said plaintiff's promise to forbear to sue said claim, and to 
forever relinquish and release to the said defendant company 
all his right of action by reason of the same, promised the 
said plaintiff, both orally and in writing, to pay him the sum 
of four hundred (400) dollars, which offer the said plaintiff 
agreed to accept in settlement and in compromise of his said 
claim of five hundred* (500) dollars against said defendant 
company; and the plaintiff avers that, confiding in the said 
promise of the said defendant company, he has hitherto fore- 
borne to sue the said defendant company, and never com- 
menced an action against the said defendant company on this 
behalf; and, although a reasonable time for the payment of 
the said sum of four hundred (400) dollars, so owing by the 
said defendant company, has long since elapsed, yet the said 
defendant company, though often requested, has not paid the 
same, but neglects and refuses so to do, to the damage of said 
plaintiff, as he says, the sum of eight hundred dollars.” 

The plea was the general issue with no brief statement. 

The facts are stated in the opinion. 

Argued before Wiswell, C. J., and Emery, Whitehouse, 
Strout, Savage, and Powers, JJ. 


Gero. D. Bissez and R. T. Parker, for Plaintiff. 
A. M. Gopparp, for Defendant. 
Wiswe t, C. J. 

By a policy of insurance dated January 13, 1897, the defend- 
ant convpany insured one Simon P. Baker against loss by fire 
upon his dwelling house, for a period of three years from that 
date, in the sum of $500. By the same policy the furniture 
therein was also insured. At that time Baker was the owner 
of the property, real and personal, covered by the insurance, 
but the real estate was subject to a mortgage to one Caldwell. 
The policy contained a provision to the effect that it should 
become void if the property insured be conveyed without the 
assent in writing of the insurer. January 7, 1898, while the 





874 Insurance Law Journal. [Oc., 


policy was in force, Baker conveyed the real estate to his wife, 
Dorothy A. Baker, but the policy was never assigned, and no 


notice was given to the insurance company, or its agent, of 
this conveyance. On January 8, 1898, Mrs. Baker mortgaged 
the premises to Richmond L. Melcher, the plaintiff, and on 
August 2, 1899, during the period of time covered by the insur- 
ance policy, the dwelling house was entirely destroyed by fire. 

At the time of the fire, therefore, Baker had an unexpired 
policy of insurance, but had entirely parted with his title to 
the property insured; Mrs. Baker owned the property, subject 
to a mortgage, and the plaintiff held a mortgage upon the 
property given by Mrs. Baker after the conveyance from her 
husband to her. 

It is clear from the foregoing statement that the policy of 
insurance, so far as it covered the dwelling house, had become 
void prior to the loss by the conveyance of the property with- 
out the knowledge or consent of the insurance company, and 
without the assignment of the policy. Neither the husband, 
the wife, nor the mortgagee could maintain an action upon 
the contract of insurance to recover for the loss of the prop- 
erty insured, because the person with whom the contract of 
insurance was made had ceased to own the property, while the 
owner and the mortgagee were not insured: Richmond vs. 
Phoenix Assurance Company, 88 Me., 105. And the policy was 
equally avoided although the conveyance by the insured was 
to his wife: Clark vs. Dwelling House Insurance Co., 81 Me., 
373. 

jut this action is not brought by the insured, nor by the 
owner of the equity of redemption, upon the policy, but hy 
Melcher, the mortgagee, to recover upon a promise alleged to 
have been made by the defendant corporation to pay him the 
sum of $400, made after the destruction of the buildings by 
fire, and, to quote from the declaration, “ after due investiga- 
tion of the plaintiff's claim, in order to settle and compromise 
the same, and to avoid litigation, and in consideration of the 
said plaintiff's promise to forbear to sue, and to forever re- 
linquish and release to the said defendant company all his 
right of action by reason of the same,” which offer, it is al- 
leged, was accepted by the plaintiff, who thereafter forebore 
to commence an action upon the policy. 

The case comes to the law court upon report. It appears 
from the testimony .that shortly after the fire the plaintiff 
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wrote a letter to the defendant’s agent, notifying him of the 
loss by fire, and saying :— 

Now, | hold a mortgage on the plaee, and Baker wishes 
the insurance to be paid to me. I simply write you so that 
you can act accordingly. 

The agent replied to this, acknowledging the receipt of the 
letter, and said :—- 

This loss will not be paid until the mortgagee joins in the 
receipt for the insurance. I will see that you are protected 
in it. 

It is evident that, at the time this letter was written, the 
agent had no knowledge of the transfer of the property from 
the insured to his wife, nor of the mortgage from the latter to 
the plaintiff. On Septémber 4, 1899, the agent replied to an- 
other letter of the plaintiff, in which reply he said:— 

When I went to settle this loss, I found that Mr. Baker 
had deeded the property to his wife a year ago last Janu- 
ary, and she in turn had mortgaged it to you, without 
transferring the policy from Mr. Baker, or making the 
policy payable to you in case of loss. Now, this left Mr. 
Baker without any insurance except on his personal prop- 
erty. The conveyance of this property to his wife, of course, 
vitiates the policy without transferring it. 

He goes on in this letter to say that ‘he had submitted the 
facts to the company, and asked to be allowed to settle the 
loss, and said that he had no doubt that his request would be 
granted. On September 25, 1899, the agent again wrote the 
plaintiff, saying :— 

I have received word from the company that insured Mr. 
Baker's building, that, under the circumstances, they would 
pay what they considered the actual cash value of these 
buildings at the time of the fire—that is, that the actual 
cash (value of the) buildings at the time of the fire was 
$400, and they will pay that on the building. If this is sat- 
isfactory to you, please advise me, and I will come to 
Andover and close it up. The company denied any liability 
under the circumstances, but I made the suggestion to them 
that they should protect your mortgage, and they have de- 
cided to do it, which I think myself is very liberal. 
Further correspondence and communication, orally and by 

telephone, followed between the plaintiff and the agent of the 
insurance company, from which it appears that the plaintiff 
sought to have the company pay the remaining $100, and that 
the agent was making efforts to have the company assent to 
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this. Later the matter was put into the hands of counsel by 
Mr. and Mrs. Baker and by the plaintiff, with full authority 
to adjust this matter in any way that seemed best to him, and 
on October 11, 1899, this counsel saw the insurance agent, and 
unconditionally accepted the offer to pay $400; but subse- 
quently the offer was withdrawn. 

The question is as to whether or not there was any consid- 
eration for this promise. The plaintiff’s contention is, as 
shown by his declaration, that the offer was made and ac- 
cepted as a compromise of the plaintiff's claim against the 
company. It is abundantly well settled that the compromise 
of a doubtful claim is a sufficient and valid consideration for 
a promise to pay money for the settlement of such claim. It 
is immaterial upon which side the right ultimately proves to 
be, provided the parties believe, at the time of the compro- 
mise, that there is a doubtful question involved, and, for the 
purpose of settling the dispute and of preventing litigation, 
one of the parties to the controversy promises to pay a sum 
of money in compromise of such doubtful claim, which offer is 
accepted by the other party. 

gut in ordér for such a compromise to constitute a suffi- 
cient consideration for the promise, it is necessary that the 
parties should at least have supposed, at the time of the com- 
promise, that the validity of the claim made was doubtful, 
either because of a question as to what facts might be sus- 
ceptible of proof, or of a doubt as to the law applicable there- 
to. The claim must be one that is made in good faith, with a 
belief by the claimant that there is some chance of its success- 
ful enforcement. The surrender of a mere groundless claim, 
which is known by both parties to be unenforceable, is not 
a sufficient consideration. This limitation of the rule is recog- 
nized by all the decisions upon the subject, a few of which 
only we cite: Allis vs. Billings, 2 Cush., 25; Kidder vs. Blake, 
45 N. H., 530; Pitkin vs. Noyes, 48 N. H., 294; Bellows vs. 
Sowles, 55 Vt., 391; Smith vs. Farra, 21 Or., 395. 

In this case we do not think that the offer relied upon by 
the plaintiff was made for the purpose of effecting a com- 
promise, or that there was any doubt whatever as to the 
claim made by the plaintiff against the insurance company, 
if he made any claim. The plaintiff could not have supposed 
that he had any chance of successfully maintaining a suit 
against the company upon the contract of insurance. — It 
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cannot be believed that, under the circumstances of 
this case, he would have commenced any action against 
this company, if the offer had not been made. We do 
not think that he made any claim to recover the insur- 
ance, as a matter of legal right. He simply sought a gratuity 
from the company because of the fact of the previous insur- 
ance. Nor could the insurance company have supposed, in 
making this offer, that it was attempting to settle a doubtful 
claim. The company and its agent must have known that no 
claim could be enforced against it, and that there was no dan- 
ger of its being involved in litigation. The first letter of the 
agent to the plaintiff, after he had become aware of the fact 
of the transfer of the property, clearly states the fact, about 
which there was no question, that “the conveyance of this 
property to his wife, of course, vitiates the policy without 
transferring it.” There is no suggestion in any of the corre- 
spondence that this was an offer of a compromise. Upon the 
contrary, the whole correspondence shows that the agent was 
endeavoring to get the company to pay, notwithstanding that 
there was no liability, and the offer made by the company, 
through its agent, was not to pay a sum of money for the sake 
of settling a claim about which there was any question or 
doubt, but to pay the full cash value of the property de- 
stroyed, according to its estimate of such value. The case 
does not come within the limitation to the rule, above stated, 
that the parties must at least have believed that there was 
some doubt as to the validity of the claim. 

Under these circumstances we are forced to the conclusion 
that the promise sued in the plaintiff's writ was not a binding 
and enforceable one, because it was made without any consid- 
eration whatever. According to the stipulation of the report, 
the entry will be: Judgment for defendant. 
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UNITED STATES CIRCUIT COURT OF APPEALS. 


SIxTH CIRCUIT. 


PHENIX INS. CO 
vs. 
LUCE ET AL.” 


The company wrote to insured that it had information from reliable 
and trustworty sources that the building fell before the fire, in 
which case there was no liability. But if this was not true it would 
treat with careful consideration any evidence he might wish to 
offer. But if it was correctly informed, as it believed, there was no 
liability. 3 

Held, That the insured was justified in believing this to be a denial of 
liability, and in begining at once a suit which, by the terms of the 
policy, was premature. 

Held, That the provision, in the policy that if the building fell except as 
the result of fire the insurance should at once cease, was a condi- 
tion subsequent, and the burden of proof was on the insurer. 

Held, That where the fire broke out an hour after the fall of the build- 
ing and several witnesses testified to seeing fire shoot out before it 
fell, and others that it was filled with smoke, it was not error to 
refuse to direct a verdict for the company. 


In error te the Circuit Court of the United States for the 
Western District of Michigan. 


Apert Crane. Mark Norris, and Russert C. Osrranper, for Plain- 
tiff in Error. 

Kwappen, Kitermpaus & Knapren, J. H. Tarem, and G. A. Wo r, 
for Defendants in Error. 


Ricuarps, ©. J. 

The action below was upon a policy of insurance containing 
the following condition, among others :— 

If a building or any part thereof fall, except as the result 
of fire, all insurance by this policy on said building or its 
contents shall immediately cease. 

The building insured was a four-story brick in Grand 
Rapids, Mich., known as the * Luce Block.” At 10 minutes of 
2, on the morning of July 18, 1901, about one-fourth of this 
building collapsed. Part of the debris fell into the street, 
breaking the electric wires, the rest into the basement and 
cellar. The fire department, which was immediately called to 
the scene, failed to discover’ any signs of fire, either in the 


* Decision rendered, June 2, 1903. 
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building or the debris; but an hour and 10 minutes after the 
fall- fire broke out in the debris, and consumed the entire 
building and its contents. The case was tried before a jury. 
There was testimony on the part of the insured tending to 
show that there was fire in the building before it fell, and 
there was testimony on the part of the company tending to 
show that the building fell from structural weakness result- 
ing from the removal of certain partitions and supports in the 
remodeling of the interior, then going on. The court refused 
to instruct the jury to return a verdict for the defendant, and 
submitted the case, along with two questions, first, ‘“ was 
there fire burning in the building before and at the time it 
fell?” which the jury answered in the affirmative; and, sec- 
ond, “ did the building or any part thereof fall except as the 
result of fire?” which the jury answered in the negative. The 
jury found in favor of the plaintiff, whereupon, a motion for a 
new trial being overruled, a judgment for $3,902.77 was en- 
tered. 

The questions raised and reserved for our determination, 
which we deem it necessary to discuss, are, first, whether the 
action was prematurely brought; second, did the court err in 
charging that the burden of proof rested upon the defendant 
to show that the building did not fall as the result of fire; 
and, third, did the court err in declining to direct the jury to 
bring in a verdict in favor of the defendant—in other words, 
was there evidence warranting the submisison to the jury of 
the question whether there was fire in the building before it 
fell, and the fall was the result of such fire? 

1. The action was not, in our opinion, prematurely brought. 
On July 18, 1901, the building was destroyed. On August 7th 
the assured verified and forwarded to the company the formal 
proof of loss. On August 9th the company wrote the assured, 
acknowledging receipt of the affidavit of loss, and saying:— 

It has come to us from sources of great reliability that 
before the fire, to which you refer, the building insured by 
this company under its policy 8,732 had fallen into a broken 
mass of valueless wreckage, and that the fire (so far as 
your property was concerned) destroyed nothing that was 
worth preserving. If the information, coming to us from 
many trustworthy sources, is correct, the Phenix Company 
is not liable for the loss you claim to have sustained. 


If it be not true that your building fell in ruins from its 
own weakness, and was only a congeries of broken materials 
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when the fire broke out, then we shall treat with careful 

consideration the evidence you may wish to offer in support 

of your claim. If, however, we are correctly informed 

(which we believe to be the case) concerning the circum- 

stances of the disaster set forth in your affidavit, then there 

should be no controversy between us as to the matter of the 
claim, there clearly being no liability under our policy. 

The assured construed this communication as a denial of 
liability under the policy, notifying the company to that effect 
on August 20th, and filing his suit on August 22d. We think 
he was justified in doing so. The letter advised him that the 
company had received information from reliable and trust- 
worthy sources that the building had fallen before the fire 
broke out. If this was not true, the company was willing to 
consider any evidence he might wish to offer in support of his 
claim, but if it was true (and the company believed this to be 
the case) there was clearly no liability under the policy. Thus 
the assured was given to understand that the company, upon 
reliable and trustworthy information, believed the building 
fell before the fire broke out—believed it could establish the 
existence of the condition which terminated the policy. In 
view of this, it was not incumbent upon the assured, either 
before bringing suit or afterward, to negative the existence 
of this condition of the policy, and satisfy the assured that 
the building fell as the result of fire. He was not called on 
to lay before the company his evidence tending to show that 
the fire preceded the fall before submitting the question to 
the courts, where alone it could be judicially determined. 

2. Among the conditions of the policy was this:— 

Tf a building or any part thereof fall, except as the result 
of fire, all insurance by this policy on such building or its 
contents shall immediately cease. 

The court, after declining to direct a verdict for the defend- 
ant, and after charging that the burden of proof on the whole 
case was on the plaintiff, and that it must satisfy the jury by 
a preponderance of the evidence that fire existed in the build- 
ing before its fall, instructed the jury as follows:— 

Now, if you should find, gentlemen, that fire did exist in 
that building before its fall, then, if the building fell from 
some cause not the result of fire, the liability of the defend- 
ant under the policy would cease at that moment; and the 


burden of proof would be, in this case, on the defendant to 
show that; because this condition of the policy is a condi- 
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tion subsequent, and it is a condition which, when it exists, 

terminates the liability under this policy, and it is for the 

defendant to show that that condition did exist. 

The company contends that in this and other portions of 
the charge of a similar nature the court erred because, under 
the facts and cirsumstances of this case, the burden of proof 
rested upon the assured to show, by a preponderance of the 
evidence, that the building fell as the result of fire. In charg- 
ing as he did, the trial judge followed the rule laid down by 
the Circuit Court of Appeals of the Second Circuit in Western 
Assurance Company vs. Mohlman (28 C. C, A., 157), in which 
Mr. Justice Peckham and Circuit Judges Lacombe and Ship- 
man (the opinion being delivered by Judge Lacombe) held, in 
a similar case, where it was a question of fact whether the 
fall of the building preceded the fire, or was itself the result 
of the fire, that the burden was on the insurer to prove as a 
defense that the building fell before the fire. The court, in an 
able opinion, reviews the authorities, and reaches the conclu- 
sion that the clause in question does not express an exception, 
but a condition subsequent, terminating the policy, the bur- 
den of establishing which is upon the company. 

We have been handed a copy of the opinion of the Supreme 
Court of Michigan (filed May 12, 1908; Mich., 94 N. W., 757), 
in the case of N. & M. Friedman Company vs. The Atlas As- 
surance Company, a suit growing out of the very fire involved 
in the case under consideration. The doctrine of the Mohl- 
man Case was approved and followed, the court saying :— 

* Defendant’s counsel has brought to our attention no case 
which, in our judgment, has a material bearing on the ques- 
tion under discussion, which is not considered and discussed 
in the Mohlman Case. While they have been-.able to point 
out inaccuracies in the analysis of some of thé cases in that 
opinion, they have shown no such inaccuracy as sensibly im- 
pairs its authority. We believe that its reasoning and its 
analysis of authorities, which we heartily approve, answers 
every objection raised by defendant's counsel to the question 
now under consideration.” 

In the view we take, the trial judge was correct in charging 
the jury as he did upon this point. 

3. It remains to consider whether the trig] judge was jus- 
tified in submitting the case to the jury. In his opinion over- 


ruling the motion for a new trial he said :— 
VOL. XXXII.—56. 
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“T have gone over the testimony carefully again—I went 
over it very carefully during the trial; it was all fresh in my 
mind then—and I have come to the conclusion that I could 
not direct a verdict for the defendant in this case. Two men 
swore that they saw smoke in that building before it fell, and 
that it was filled with dust and smoke, and, although it is 
argued that their testimony is not to be believed, that is a 
question for the jury to determine. A number of witnesses— 
I think, half a dozen or more—testified that they saw flames 
shooting from the building at the time it fell. The building 
fell, and later a fire broke out in the ruins which consumed 
them. If this testimony stood alone, there could be no ques- 
tion about what verdict the jury should arrive at. But the 
defendant has put in its case a condition of things that makes 
it very probable that the building fell through inherent weak- 
ness caused by the repairs which were being made. But there 
were experts who swore, although they were absolutely and 
flatly contradicted by experts on the other side, that if it fell 
in any way that is contended by the experts for the defendant 
the condition could not have existed which is admitted on all 
sides did exist in regard to the crack in the ceiling, because 
after it had gotten in that condition the building must have 
collapsed suddenly.” 

Upon the same point the Supreme Court of Michigan, in its 
opinion in the Friedman Case, said :— 

“Tt may be taken as established by the testimony that im- 
mediately after the building fell, and for more than an hour 
thereafter, there was no appearance of fire in or about the 
ruins. here was no flame or smoke arising from the debris. 
No charred timbers or embers were visible. It appears, too, 
that the plaintiff had been remodeling and improving the in- 
terior of its store, and had cut into and removed some of the 
partition walls in such a way as to afford evidence that it had 
thereby weakened the building. If we looked at these cir- 
cumstances alone, the inference that fire did not cause the 
building to fall would be very strong. 

“On the other hand, plaintiffs produced before the jury no 
less than six witnesses, who testified that before the building 
fell they saw a flame of fire—some of them spoke of it as a 
red sheet of flame—shoot up from the top of the building. 
Defendant insists that this testimony should be disregarded 
for several reasons :— 
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“(a) That it is inconsistent with the testimony of other 
observers. It is true that this testimony is not in accord with 
that of several witnesses for the defendant. It may be said, 
however, that, of the witnesses who gave opposing testimony, 
only three were in a position to have observed the flame, had 
it been visible as plaintiff's witnesses testified. 

“(b) That this testimony is inconsistent with the fact that 
the ruins showed no appearance of fire for more than an hour. 
There is testimony tending to prove that the contents of the 
building were covered, after it fell, by mortar and brick. It is 
the theory of the plaintiff that the fire which occasioned the 
fall of the building was thus retarded and concealed for more 
than an hour after the building fell. This court cannot say 
that that theory was unsound, especially as there were placed 
before the jury instances where fire was concealed for some 
hours under conditions somewhat similar. 

“(¢) That the fire which these witnesses described did not 
come from the top of the building before it fell, but was the 
flash occasioned by the building itself, during its fall, striking 
the electric light wires. We cannot accept this hypothesis 
without discrediting the testimony of the witnesses. They 
say it did come from the top of the building, and that it did 
precede the fall, and several of them testify that they saw 
these electric light flashes after they saw the blaze shoot from 
the top of the building. 

‘“(d) That the witnesses who gave this testimony should 
not be believed for various reasons; that several of them 
could not have seen this blaze from their location. This does 
not so clearly appear that we are authorized to accept this 
argument. One of them, who was traveling on the street, at- 
tempts to locate his position, and says he was about at a cer- 
tain point. Granting it to be true that if he had been exactly 
at that point he could not have seen, we have no right, in 
examining his testimony, to believe when he said ‘ about’ that 
he meant to be exact, particularly when, as a result, it leads 
to our discrediting his entire testimony. 

“(e) It is said that some of these witnesses should be dis- 
credited because some of their testimony is contradictory or 
inconsistent with former statements. If this were true of all 
of plaintiff’s testimony, it would present a strong argument 
in favor of setting ‘aside the verdict because against the 
weight of the testimony. But it is not true of all of them. It 
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is our judgment, therefore, that not only was there evidence 
upon this issue to submit to the jury, but that their verdict 
thereon should not be set aside, because it was against the 
weight of the evidence.” 

We have given careful consideration to the reasons urged 
by counsel in favor of a reversal because there was no evi- 
dence warranting a submission of the case to the jury, but we 
are unable to satisfy ourselves that we are justified in ‘disre- 
garding the evidence tending to prove there was a fire in the 
building before it fell, to which the trial judge and the Su- 
preme Court of Michigan refer in the extracts quoted from 
their opinions. This testimony was both material and sub- 
stantial. With its credibility we have nothing to do; that 
was a matter for the jury to consider and determine. Neither 
are we at liberty, in this proceeding in error, to estimate the 
weight of the evidence which went to the jury. If the verdict 
was against the weight of the evidence, the trial judge might 
have set it aside; but he declined to disturb it, and we are 
without authority to review his decision in this respect: Mt. 
Adams, etc¢., Railway Co. vs. Lowery, 20 C. C. A., 596. 

We deem it unnecessary to notice numerous other assign- 
ments of error, based upon the admission or rejection of testi- 
mony and upon refusals to charge as requested. No error has 
been pointed out in any of these particulars prejudicial to the 
defendant below. 

The judgment must be affirmed. 
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SUPREME COURT OF CALIFORNIA. 


NIELSEN 
v8. 


PROVIDENT SAV. LIFE ASSUR. SOC. or NEw York.* 


The policy insured for one year, with right of renewal from year to 
year, and provided that the excess of premiums over expenses and 
insured’s share of death losses should be applied as a guaranty fund 
to the reduction of future premiums and to extended insurance in 
case of lapse. 

Held, That such fund was a reserve fund within the meaning of the 
statute of New York prescribing how the reserve should be applied 
to provide temporary insurance in case of lapse. 


Held, 'That the statute applied to yearly renewable policies, and must be 
regarded as part of the contract. 


Held, That the statutory demand for such extended insurance may be 
made by the beneficiary after the death of the insured. 


Held, That a denial of liability waived a strict compliance with the 
requirement that the policy must be surrendered within six months. 


In Bane. Appeal from Superior Court City and County of 
San Francisco. Action by Mathilda Nielsen against the 
Provident Savings Life Assurance Society of New York. 
From a judgment for plaintiff, reversed in department, de- 
fendant appeals. Affirmed. 


Luoyp & Woon, for Appellant. 

Van Ness & Repman, for Respundent. 

Van Dyke, J. 

Action to recover $2,500 upon a policy of life insurance. 
The case was tried with a jury, and verdict rendered for plain- 
titt for the amount claimed. Judgment was accordingly en- 
tered, and from the judgment and order denying a new trial 
the defendant appeals. 

On January 21, 1893, the defendant, in consideration of a 
premium of $43.70, issued its policy of insurance, by which it 
promised to pay Mathilda Nielsen, wife of John Nielsen, 
$2,500, within sixty days after proof of the death of John 
Nielsen, provided such death should occur on or before the 
21st day of January, 1894. The policy contained the following 
clauses and conditions :— 





* Decision rendered, June 18, 1903, 
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And the said society further agrees to renew and extend 
this insurance upon like conditions, without medical re-ex- 
amination, during each successive year of the life of the in- 
sured from date hereof, upon the payment, on or before the 
21st day of January in each such year, of the renewal pre- 
miums, in accordance with the schedule rates, less the divi- 
dends awarded hereon. Failure to pay any premium or 
semi-annual or quarterly instalment thereof when due will 
thereupon terminate this policy. After deducting the ex- 
pense charge, which is limited to four dollars per annum on 
each thousand dollars insured, the society agrees to divide 
the residue of each renewal premium received by it upon 
this policy as follows: Such amount as shall be required 
for this policy’s share of death losses will be appropriated 
as a death fund, to be used solely in settlement of death 
claims. The remainder thereof will be retained as a guar- 
anty fund. The amounts so retained on account of this 
policy will be used toward offsetting any increase in the 
premium on this policy from year to year; or provided this 
policy, after five full years’ premiums have been paid, be 
terminated solely by nonpayment of any stipulated premium 
when due, 80 per cent of any amount so retained, but not 
so used, will be applied to extend this insurance, or, if ap- 
plication be made therefor while this policy is in full force 
and effect, to purchase paid-up insurance. 

The policy was continued in force by the payment of the 
premiums, when due, until January 21, 1896, at which time the 
premium, although due, was not paid. John Nielsen died 
February 19, 1896. The complaint contains three counts upon 
which plaintiff relies. In the first, the payment of the premi- 
ums in due time, and the full performance of the contract on 
the part of the deceased during his lifetime, are alleged; in 
the second, the failure of the defendant to give the notice, 
required by the laws of New York, of the time when the pre- 
mium would be due; in the third, that the policy carried a 
reserve in amount sufficient to protect it from forfeiture be- 
tween the date when the premiums became due and the death 
of Nielsen. 

The plaintiff argues, in support of the third count, that un- 
der the laws of New York there was a sum exceeding $5 in the 
reserve fund which belonged to deceased, and this amount 
was more than sufficient to purchase temporary insurance 
from January 21, 1896, up to the date of death. The statute 
of New York claimed to be applicable is as follows :— 


Whenever any policy of life insurance hereafter issued by 
any company organized or incorporated under the laws of 
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this State after being in force three full years, shall, by its 
terms, lapse, or become forfeited, for the nonpayment of 
any premium or of any note given for a premium, or loan 
made in cash on the policy as security, or of any interest on 
such note or loan, unless the provisions of this act are 
specifically waived in the application and notice of such 
waiver written or printed in red ink on the margin of the 
face of the policy when issued, the reserve on such policy, 
including dividend additions calculated at the date of the 
failure to make any of the payments above described ac- 
cording to the American Experience Table of Mortality, 
and with interest at the rate of 4$ per cent per an- 
num, after deducting any indebtedness of the insured on 
account of any semi-annual or quarterly premium then due, 
and any loan made in cash on such policy, evidence of 
which is acknowledged by the insured in writing, shall, on 
demand made, with surrender of the policy within six 
months after such lapse, be taken as a single premium of 
life insurance at the published rates of the company at the 
time the policy was issued, and shall be applied as shall 
have been agreed in the application and policy, either to 
continue the insurance of the policy in force at its full 
amount, so long as such single premium will purchase tem- 
porary insurance for that amount at the age of the insured 
at the time of lapse; or to purchase, upon the same life, at 
the same age, paid-up insurance, payable at the same time 
and under the same conditions, except as to payment of 
premiums as the original policy. 

It will be observed that the statute is in many respects 
similar to section 450 of our Civil Code. 

There is no serious contention that there was not on Janu- 
ary 21, 1896, in the hands of the insurance company, the 
amount of $5.10, in excess of the expense charges and death 
losses, which had not been used by the company toward off- 
setting any increase in the premium, and which properly be- 
longed to the insured. The contention that there was no re- 
serve on the policy is not based on the fact that this money 
was not on hand, but on the theory that, technically, it was 
not a “reserve” fund within the meaning of the New York 
statute. This amount, if properly applicable to that purpose, 
was sufficient to extend the insurance from the date above 
given beyond the date of the death of the insured. Appellant 
contends, however, that it is a misnomer to call this amount 
a “reserve.” The cost of insurance for any year is the actual 
sum which will reimburse the insurer for its outlay, including 
death claims and operating expenses. Any excess in the pre- 
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mium over this sum is a fund held by the insurer for the bene- 
fit of the insured in certain contingencies. If the policy is for 
the whole period of life, and having a yearly premium, the ex- 
cess thus paid in the earlier years of the policy is used to 
apply on the cost of insurance of the later years, thus reduc- 
ing the premium, and lightening the burden of keeping up the 
insurance, as age advances. If the policy is for life, and re- 
quires yearly payments for a certain number of years, the 
effect is the same; the excess of the first years is applied to 
reduce later premiums. If, as in this case, there is an un- 
qualified agreement to insure for one year only, accompanied 
by an additional agreement to renew the insurance from year 
to year, without re-examination, on the payment of a fixed 
annual or semi-annual premium, and the further agreement 
that the excess of such premiums over operating expenses and 
the insured’s share of death losses shall constitute a guaranty 
fund to apply in reduction of or as an offset to later premiums 
and, after five vears, to extend the insurance in case of lapse, 
if there is any excess, the effect is the same: If the policy 
continues, the excess is used to reduce future premiums; if it 
lapses, the excess is applicable to a reinsurance or extension, 
the same as an ordinary reserve. The only real ditference be- 
tween this policy and an ordinary life policy, with respect to 
the existence of a reserve, is that in an ordinary policy both 
the reserve and the premiums are calculated on estimated 
death losses, based on mortality tables, and this estimate is 
not corrected by the actual losses as they occur; whereas, 
under this policy, the premiums are fixed with reference to 
estimated death losses, and the guaranty fund, which is the 
same as a reserve, is determined by the amount of premiums 
left remaining after deducting the actual death losses. It is 
a mere play upon words to attempt to distinguish the two by 
calling one a “reserve” and the other a “ guaranty fund.” 
There is no substantial difference. The purpose and object of 
the statute was to prevent a forfeiture of a policy by nonpay- 
ment of premiums when there was a fund in the hands of the 
insurer belonging to the insured which might be applied to 
extend the insurance or purchase a paid-up policy. The spirit 
of the statute requires a broad meaning to be given to it for 
the benefit of the insured. We are of the opinion that the 
fund on hand classed in the policy as a “ guaranty fund” is 
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embraced within the meaning of the words “the reserve on 
such policy ” as used in the New York statute. 

It is claimed that the New York statute has no application 
to policies of insurance for a single year, with an agreement 
for reinsurance at a fixed rate, as in this case. What has been 
said disposes of this claim. The fact that the guaranty fund 
is substantially the same thing as a reserve clearly makes the 
statute apply to policies of the class here in question, as well 
as to ordinary life policies. It refers by its own terms to “any 
policy of iife insurance * * * after being in force three 
years,” and there is nothing in its purpose or object, or in the 
condition of this policy as we have interpreted it, which re- 
quires policies of this class to be excepted from the broad 
meaning of the words here used. 

It is also clear that the statute of New York must be con- 
sidered as a part of the contract of insurance, and inserted, 
for the purpose of a construction of the policy, as an addi- 
tional ‘provision, with the same effect as if it had been 
originally incorporated therein. The statute in question pro- 
vides that the reserve shall be applied “as shall have been 
agreed in the application and policy,” either to continue the 
insurance or purchase a paid-up policy. It does not appear 
that either the application or the policy contains any agree- 
ment with reference to the application of this reserve. If 
such agreement was necessary in order to give this part of the 
_ statute effect, it would follow that, as the option given by the 
statute had not been exercised at the time of taking the policy, 
the right to exercise it would be gone, and the surplus on 
hand at the time of the lapse would be really so much money 
belonging to the insured, and could not be applied either to 
extend the policy or purchase paid-up insurance. But we do 
not think the statute can be so evaded, nor is it necessary to 
hold that the application of this reserve, in one mode or the 
other, must be determined by an agreement in the policy or 
in the application for insurance. The statute was clearly in- 
tended to give the insured the benefit of such reserve or sur- 
plus by having it applied upon an extension or a reinsurance, 
instead of having it returned to him. 

It is not necessary that the demand and surrender of the 
policy referred to in the statute should be made before the 
death of the insured. The provision in the statute concerning 
a “demand made” does not expressly require that this “ de- 
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mand” shall come from the insured. And, inasmuch as any 
other construction of the statute might result in a forfeiture 
of her rights, we will give the statute a liberal, and at the 
same time a not unreasonable, construction, and hold that 
this demand may be made by the beneficiary, the only party 
really interested in the policy, after the death of the insured, 
The contract of insurance does not require any demand. The 
statute does not say that the demand shall be made in the 
lifetime of the insured, nor by the insured. It is but natural 
that the demand should come from the real party in interest, 
and the Legislature could not have intended that it should 
come from any other source after the death of the insured. 
In case a choice of a paid-up policy is made, it is to be consid. 
ered as a policy issued at the date of the lapse, and the same 
is true where the choice is for an extension of the insurance. 
In that case the extension is manifestly to be deemed as 
having been made at the time of the default, although the 
option to take such extension was not exercised until after 
the death of the insured. The principle that, under such cir- 
cumstances, a demand may be made after the death of the in- 
sured, was decided in Wheeler vs. Connecticut Mutual Life 
Ins. Co., 82 N. Y., 554. In that case the policy provided that 
upon a lapse or forfeiture the company would grant a paid-up 
policy for such amount as the dividend would purchase, upon 
application within one year after the default. The applica- 
tion was made by the beneficiary, and after the death of the 
insured. The court says: “ The fact that Vose was dead does 
not relieve the defendant from liability, as no such contin- 
gency, by the terms of the policy, is provided for as excuse for 
not granting a paid-up policy. The conditions were. first, that 
two or more annual premiums should be paid; and, second, 
that the application should be made within one year after de- 
fault. All of this has been done, and the company were bound 
to comply with these conditions. Although the insured was 
dead, the right to a paid-up policy, or its value, remained to 
his assignees. If the insured had lived he was entitled to it, 


and his assignees succeeded to his rights. The same rule ap- 
plies as when insurance companies, or their agents, have 
made contracts to issue policies which ‘have neither been 
made out nor delivered. In such cases the loss is payable the 
same as if the policy had been actually issued and delivered.” 
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So far as the surrender of the policy is concerned, we think 
the conduct of the defendant was a waiver of any surrender 
that might have been necessary under the strict terms of the 
policy or of the statute which we have been considering. It is 
alleged in the complaint, and not denied in the answer, “ that, 
immediately subsequent to the death of said John Nielsen, 
the defendant expressly disclaimed and denied any and all 
liability under or by virtue of said policy arising from the 
death of said John Nielsen, and informed the plaintiff that it 
would not pay the amount named in said policy, nor any part 
thereof.” 

It is plain from what has been said that the plaintiff was 
entitled to recover upon the third count of her complaint. It 
will therefore be unnecessary to consider the other counts of 
the complaint, or the appellant’s objection appertaining to 
them. We can presume, for the sake of upholding the judg- 
ment and verdict, that they were based upon the count in the 
complaint which we have found to be good, and which the 
evidence supports, and in this view the other counts and the 
objections that go with them are of no further consequence. 

The objections to certain instructions and evidence apper- 
taining to the third count have been carefully examined, and, 
so far as they are material, are already answered in the fore- 
going opinion. 

The judgment and order are affirmed. 

We concur: Shaw, J.; Henshaw, J.; Lorigan, J. 

I dissent: McFarland, J. 

Beatty, C. J. 

I concur in the judgment. As I construe the stipulation 
contained in the policy, the defendant agreed to extend it for 
the full amount, unless the insured, prior to its lapse, had 
elected to take a paid-up policy. The insured died after lapse 
of the policy for nonpayment of the premium, and without 
having elected at any time to take a paid-up policy. The 
agreement to extend thereby became absolute, and, to entitle 
the plaintiff to recover, it is only necessary to read into the 
policy the statutory term of three years in place of the unlaw- 
ful term of five years. 
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SUPREME COURT OF WASHINGTON. 


HORSFALL 
ve. 


PACIFIC MUT. LIFE INS. CO.* 


The insured was a strong and healthy man, capable of lifting easily 
from 200 to 250 pounds. In the course of his work he assisted in 
carrying an iron bar weighing from 350 to 400 pounds, and immedi- 
ately after became sick and pale, being forced to quit work through 
violent dilation of the heart, resulting in death within a few weeks. 

Held, That the rupture of the heart was an accident within the meaning 
of the policy covering injuries caused solely by external, violent 
and accidental means. 

Held, That the pallor and sickness and changed color of the skin were 
visible external marks within the meaning of the policy. 

Held, That whether notice within twelve days of his death by wife, who, 
in such event was the beneficiary, was immediate notice under the 
circumstances was for the jury. 


Appeal from Superior Court, Pierce County. Action by 
Kate Horsfall against the Pacific Mutual Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 


F. R. Baker, for Appellant. 
F. S. Buarrner and Stites & Dootirrie, for Respondent. 


Movnt, J. 

Action to recover upon an accident insurance policy issued 
by appellant to John Horsfall during his lifetime. The re- 
spondent, Kate Horsfall, is the beneficiary under the policy in 
case of the death of the insured as the result of an accident 
covered by the policy. Plaintiff had judgment below, and de- 
fendant appeals. 

The policy of insurance is in the usual form of accident in- 
surance, and provides, among other things, for a weekly in- 
demnity in case of injury from accident, and for a principal 
sum of $1,200 to be paid to the wife of the insured in case of 
the death of the insured within ninety days from the happen- 
ing of such accident. It also provides that, unless the claim- 
ant gives to the company immediate written notice of any 
accident, with full particulars and affirmative proof of death, 


* Decision rendered, June 27, 1903. 





1903.) Horsfall vs. Pacific Mut. Life Ins. Co. 893 


within ninety days from the time of the death, all such claims 
shall be forfeited. It provides, further :— 

This insurance does not cover * * * injuries, or death 
resulting therefrom, of which injuries there are no visible 
external marks upon the body (the body itself not being 
considered such mark), produced at the time of and by the 
aecigdent. * * * 

The insured was a man fifty-eight years old at the time of 
his death, a blacksmith by occupation, weighed about 175 or 
180 pounds, and was a strong, healthy, robust man, capable of 
a lift of from 200 to 250 pounds without difficulty. On March 
24, 1902, while at work in the shop of the Puget Sound Iron 
Works at Tacoma, he was called upon to assist in carrying a 
bar of iron 1} by 4 inches thick, and about 22 feet long, weigh- 
ing from 350 to 400 pounds. This bar of iron was lying on a 
pile of round, flat, and square iron, close to the wall of the 
building, so that Mr. Horsfall was compelled to stand on top 
of the pile and reach below his feet in order to pick up the 
end of the bar. Another man had picked up one end of the 
bar, and Horsfall, by reason of his position, was at some dis- 
advantage in picking up his end of the bar. He, however, 
picked up the end of the bar, and carried it to the anvil, where 
he laid it down, and immediately complained of being sick. 
He turned pale, trembled, grew cold, perspired profusely, and 
had to quit work. He went home and called a physician, who 
pronounced the trouble a violent dilation of the heart, caus- 
ing hypertrophy, from which Mr. Horsfall died on April 18, 
1902. Doctors, both for the plaintiff and for the defendant, 
testified that, under the circumstances of the lift, the lift it- 
self, in their opinion, would cause the dilation of the heart. 

The appellant argues but one assignment of error; viz.: 
“in denying appellant’s motion for judgment of nonsuit and 
dismissal at the close of plaintiff's case.” It is urged in sup- 
port of this assignment (1) that the evidence fails to show 
that the deceased met with an accident of any kind; (2) if he 
did meet with an accident, it was not such an accident as was 
covered by the policy; and (3) there was no immediate notice 
given as required by the policy of insurance. 

1. The policy insured the deceased against the effect of 
bodily injuries “ caused solely by external, violent, and acci- 
dental means.” Death by accident is defined to be “ ‘death 
from any unanticipated event, which happens as by chance, 
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or which does not take place according to the usual course of 
things.’ Soa strain of the muscles of the back, caused by lift- 
ing heavy weights in the course of business, is injury by acci- 
dent or violence * occasioned by external or material causes 
operating on the person of the insured:’” 2 May on Insurance 
(4th Ed.), § 514; United States Mutual Accident Ass’n vs. 
Barry, 181 U. S., L00; North American, ete., Ins. Co. vs. Bur- 
roughs, 69 Pa., 51, and cases cited. The evidence shows con- 
clusively that the deceased was a strong and apparently 
healthy man of fifty-eight years, who had never been sick, and 
who was accustomed to lift from 200 to 250 pounds without 
difticulty; that immediately after he had made the lift of one 
end of the bar, weighing from 350 to 400 pounds, he became 
sick and “deathly pale.” His extremities became cold, and 
cold perspiration stood out on his face and hands. The exer- 
tion had caused a violent dilation of the heart. The result 
certainly was unexpected. It did not take place according to 
the usual course of things. If, instead of a sprain of the 
muscles of the heart, the deceased had sprained the muscles 
of his back, or arm, or ankle, it certainly could not have been 
reasonably claimed that the result was not due to accident. 
The fact that the heart was dilated or ruptured was none the 
less an accident, according to the usual acceptation of the 
term, and according to the definition above given. We think 
the evidence shows an accident within the meaning of the 
policy. 

2. It is also urged that the injuries causing death left no 
visible external mark, produced at the time of and by the acci- 
dent, upon the body of deceased, and therefore the injury was 
one excepted from the policy. The evidence as stated above 
shows that immediately after the accident the deceased be- 
came deathly pale and sick, his hands and feet became cold, 
and the perspiration stood out on his face and hands. The 
next day after the accident his skin, which previously had 
been ruddy, became a bluish gray color, and remained so until 
his death. These, we think, were visible external marks, and 
sufficient to bring the case within the terms of the policy. 
The rule is stated in 1 Cyc., p. 252, as follows: “The external 
and visible sign or mark required by the proviso that the 
policy will not cover ‘any injury, fatal or otherwise, of which 
there is no visible mark upon the body,’ need not necessarily 
be a bruise, contusion, laceration, or broken limb. It may be 
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any visible evidence of an internal strain. Nor is it necessary 
that such evidence be present immediately after the happen- 
ing of the accident:” United States Mutual Ace. Ass’n vs. 
Barry, supra; ‘Thayer vs. Insurance Co., 68 N. H., 577; Gale 
vs. Mutual Aid, ete., Ass’n, 66 Hun, 600; Menneily vs. Em- 
ployers’ Liability Assur. Corp., 148 N. Y., 596; Pennington vs. 
Pacific Mutual Life Ins. Co., 85 Iowa, 468; Whitehouse vs. 
Travelers’ Ins. Co., 29 Fed. Cas., 1088 (No. 17,566); Union 
Casualty & Surety Co. vs. Mondy (Colo. App.), 71 Pac., 677. 

3. It is next claimed that the motion should have been 
granted, because immediate notice of the accident was not 
given to the appellant as required by the policy. Immediate 
notice ordinarily means within a reasonable time and with 
due diligence under the circumstances of the particular case, 
of which the jury are ordinarily the judges: 2 May on Insur- 
ance (4th Ed.), § 462; Remington vs. Fidelity & Deposit Co., 
27 Wash., 429; Western Commercial Travelers’ Ass’n vs. 
Smith, 29 C. C. A., 223. No claim is made in this action for 
weekly indemnity under the policy. The evidence shows that 
the respondent caused notice to be sent to the appellant on 
the twelfth day after the death of her husband. Until the 
death of her husband she was not a claimant under the terms 
of the policy. This was not an unreasonable delay, and 
therefore it was the duty of the court to submit the question 
of reasonable time to the jury, which was properly done. 

Finding no error in the record, the judgment is affirmed. 

Fullerton, C. J., and Hadley, Anders, and Dunbar, JJ., 
coneur. 
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SUPREME COURT OF LOUISIANA. 


RUSS ET AL. 
ve. 
SUPREME COUNCIL AMERICAN LEGION OF HONOR.” 


A benefit certificate issued by a mutual aid association to one of its 
mempers is a contract, which can be changed only by the consent 
of both parties. 

A clause in such a certificate, by which the person to whom it is issued 
agrees Lo comply with all the by-laws of the association now exist- 
ing or hereafter adopted, cannot be construed as authorizing the 
association to reduce the amount stipulated in the certificate to be 
paid. 

Payment of assessments on the reduced basis will not be construed 
into acquiescence in the reduction, when made under protest, and 
with tender of the full amount that would have been due if the re- 
duction had not been made. 

The beneficiary named in the certificate being designated by name, and 
also as being the wife of the person to whom the certificate is is- 
sued, and this person having had but one wife, this removes any 
uncertainty that might result from calling the beneficiary ‘‘ Georgie 
J. Rayne,” instead of ‘‘ Georgiana Jackson Rayne.”’ 


Appeal from Civil District Court, Parish of Orleans. <Ac- 


tion by Fannie Rayne Russ and others against the Supreme 
Council American Legion of Honor. Judgment for plaintiffs, 
and defendant appeals. 


O. B. & S. Sansum, for Appellant. 

Dart & Kernan, for Appellees. 

Provosry, J. 

The defendant issued a certificate of membership to Benja- 
min O. L. Rayne, agreeing to pay Georgie J. Rayne, his wife, 
$5,000 upon certain conditions, all of which it is not pretended 
that Rayne did not comply with. Rayne died, and so did his 
wife, and this suit is brought on the certificate by the children 
and heirs of the wife. 

One defense is that the plaintiffs sue as heirs of Georgiana 
Rayne, whereas the beneficiary under the certificate is desig- 
nated in the certificate as Georgie J. Rayne, and in the appli- 
cation for the certificate as Georgie Jackson Rayne. There 
can be no question that the plaintiffs are the legitimate chil- 
dren and heirs of their mother, and that their mother was the 
only wife of Benjamin O. L. Rayne. This suffices to clear 


* Decision rendered, March 16, 1903. 
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away any uncertainty that might result from this variation 
in the name of the beneficiary, since she is further designated 
in the certificate as the wife of Benjamin O. L. Rayne. 

Another defense is that, after issuing the certificate the 
American Legion of Honor adopted a by-law by which all 
policies of $5,000 issued by it should be reduced to $2,000, and 
that this has had the effect of reducing accordingly the 
amount of this certificate. The simple answer to this is that 
the policy is a contract, and could not be changed by one of 
the parties without the concurrence of the other. 

It is claimed that Rayne paid the assessments after the re- 
duction, and that this was an acquiescence in the reduction. 
The proof is that he protested against the reduction, and in- 
variably with great care tendered the full amount that would 
have been due if the reduction had not taken place. What 
more could he have done as a protest against the reduction? 

It is also claimed that Rayne agreed to abide by and be 
governed by all the by-laws of the defendant then existing 
or that might thereafter be adopted, and that, the reduction 
having been effected by means of a change in the by-laws, the 
same is binding on Rayne under the express terms of his con- 
tract. This identical question was passed on by the Supreme 
Court of Massachusetts in the case of Newhall vs. Supreme 
Council American Legion of Honor (68 N. E., 1), and by the 
United States Circuit Court of Appeals for the Eighth Circuit 
(Mo.) in the case of Knights Templars’ & Masons’ Life Indem- 
nity Co. vs. Jarman. Were we to discuss the question, we 
should merely repeat what is there said so well. The deci- 
sions are all the more satisfactory from the fact that the one 
is from the court of the home of the defendant, and the other 
from one of the national courts. Summing up the law on this 
point, Niblack on Benefit Societies, p. 39, has the following: 
“ By-laws cannot be permitted to destroy or amend the ex- 
press provisions of a contract of insurance without the con- 
sent of the member.” 

The cases cited by the defendant, if scrutinized, will be 
found not to be opposed to this. In Stohr vs. St. Francisco 
Musical Fund Society (82 Cal., 557), and Poultney vs. Bach- 
man, Treasurer (31 Hun, 49), and in numerous other decisions 
of which these are types, the plaintiff had no claim except 
under and by virtue of the by-laws, and the right was ex- 


pressly reserved “to repeal, alter, or amend” the by-laws. 
VoL. XXXII.—57. 
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In the language of the court in the Stohr Case: “ The plaintiff 
can have no right to have the contract remain unchanged, be- 
cause, as we have seen, the contract itself provides that it 
may be changed.” In the other cited cases, of which 
Daughtry vs. Supreme Lodge of Knights of Pythias, by this 
court (48 La. Ann., 1203), is a type, the right to forfeit the 
policy of a member for committing suicide is put by the court 
upon the ground of the inherent right of a mutual benefit as- 
sociation to make such * a police regulation in the interest of 
the discipline and welfare of the endowment rank.” It was a 
regulation for the conduct of the members, and the member 
had agreed in advance to be bound by all such regulations 
that might be made. Here precisely lies the point of distinc- 
tion between that line of cases and the instant one. In the 
present case the change is not a matter of the regulation of 
the conduct of members, but is a change in the contract, irre- 
spective of the conduct of the member. The principle of those 
cases is not to be carried over into cases like the instant one. 
This is clearly pointed out by the court in the Daughtry Case, 
as appears from the following excerpt, with which we shall 
conclude this opinion :— 

“ Orders like the defendant association have multiplied in 
recent years. They are organized for the mutual benefit of 
the members, taking care of the sick and aftlicted in life, and 
providing for the family of the deceased member after death. 
Rules and regulations, a constitution and by-laws, are en- 
acted for their government. Every member who joins one of 
these orders does so with full knowledge of its laws and 
usages. He is bound by the constitution and by-laws, and 
subjects himself to their discipline in order to receive the 
benefits conferred by the order. There can be no law or regu- 
lation enacted after his membership that would destroy the 
benefit agreed to be conferred upon him by the laws and regu- 
lations in force at the time he joined the order. His contract 
of insurance could not be abridged or violated without his 
consent. But provision is made in the constitution for its 
amendment, and we see no reason why the members of an 
association. of this kind cannot, like the body politic, change 
its laws, enact new ones, and discipline its members by police 
regulations.” 

It is therefore ordered, adjudged, and decreed that the 
judgment appealed from be affirmed. 





1903.| Mutual Reserve Fund Life Ass’n vs. Phelps, etc. 


UNITED STATES SUPREME COURT. 


MUTUAL RESERVE FUND LIFE ASS’N, Appellant, 
v8. 


JAMES S. PHELPS anp FIDELITY TRUST & SAFETY 
VAULT COMPANY.* 


Where a company from another State stipulates in pursuance of the 
statute that service on the commissioner of insurance should be 
valid, such service as to any cause of action arising out of trans- 
actions while the company was dvuing business there is not invali- 
dated by a subsequent withdrawal of the company’s license. 


Where proceedings in a State court are regarded by it as not removable, 
because simply supplementary and a continuation of a prior action 
pursued to a judgment, a federal court has no jurisdiction to en- 
join the further prosecution of such proceedings since the action 
was not removable. 


Appeal from the United States Circuit Court of Appeals for 
the Sixth Circuit to review a decree which reversed a decree 
of the Circuit Court for the District of Kentucky enjoining 
further proceedings in a State court, and remanded the cause, 
with directions to dismiss the bill. See same case below: 50 
C.C. A., 339. 


Statement of facts by Mr. Justice Brewer. 
Section 631, Kentucky statutes 1899 (Laws 1893, chap. 171, 
§ 94), reads as follows :— 


Section 631. Before authority is granted to any foreign 
insurance company to do business in this State, it must file 
with the commissioner a resolution adopted by its board of 
directors consenting that service of process upon any agent 
of such company in this State, or upon the commissioner of 
insurance of this State, in any action brought or pending 
in this State, shall be a valid service upon said company; 
and if process is served upon the commissioner it shall 
be his duty to at once send it by mail, addressed to the com- 
pany at its principal office; and if any company shall, with- 
out the consent of the other party to any suit or proceeding 
brought by or against it in any court of this State, remove 
said suit or proceeding to any Federal court, or shall insti- 
tute any suit or proceeding against any citizen of this State 
in any Federal court, it shall be the duty of the commis- 

* Decision rendered, May 18, 1903. 
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sioner to forthwith revoke all authority to such company 

and its agents to do business in this State, and to publish 

such revocation in some newspaper of general circulation 
published in the State. 

On May 10, 1893, the appellant, the Mutual Reserve Fund 
Life Association, hereinafter called the association, acting 
under said section, by resolution of its board of directors, con- 
sented that the insurance commissioner of Kentucky should 
be authorized to receive service of process in any action 
brought or pending in Kentucky, and also that like valid ser- 
vice of process might be made upon every agent then or there- 
after acting for it in Kentucky. 

On October 10, 1899, the insurance commissioner canceled 
the license which had theretofore been issued to the assovia- 
tion, and gave it notice that from and after that date all au- 
thority granted by his department to it, and all licenses is- 
sued to the agents of the association to do business in the 
State of Kentucky, were revoked. And from and after that 
date the association had no agent or agents in the State of 
Kentucky, and did no new business whatever in the State, but 
at one time, for the convenience of the holders of certificates 
residing in Jefferson County, permitted them to remit dues 
and assessments through the Western Bank, located in the 
city of Louisville. 

On February 28, 1900, James 8S. Phelps commenced an ac- 
tion in the Circuit Court of Jefferson County, Ky., against the 
association, alleging that on July 8, 1885, he had made appli- 
cation for membership in it, and that on July 16, 1885, his 
application had been approved and certificate of policy of 
insurance issued to him. Breaches of the agreement on the 
part of the defendant were alleged, and a judgment asked for 
$1,994.20. A summons was issued and served on the insur- 
ance commissioner, and an alias summons was also issued and 
served upon Ben Frese, as the managing agent and chief offi- 
cer and agent of the association in Jefferson County. The 
defendant appeared specially and moved to quash the service 
on each summons. The motion was heard on affidavits, and 
overruled. The defendant taking no further action, judgment 
was rendered on May 19, 1900, in favor of the plaintiff and 
against it for $1,994 with interest. 

On August 4, 1900, the plaintiff filed an amended and sup- 
plemental petition, in which he alleged the filing of the origi- 
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nal petition, the judgment, the issue of execution, a return of 
nulla bona; that the defendant had a large number of policy- 
holders in the State who at stated times and regular intervals 
became indebted to it for premiums and assessments upon its 
policies of insurance, and prayed for a general attachment, or 
in lieu thereof the appointment of a receiver to take charge 
of the business and property of the defendant in Kentucky, 
and that all revenues and income accruing to it from policy- 
holders and other debtors be ordered paid to the receiver. 
Upon the filing of this amended and supplemental petition the 
court appointed the Fidelity Trust & Safety Vault Company, 
the other appellee, hereinafter called the company, a receiver 
of all the property of the defendant in Kentucky, directed it 
to receive and collect all moneys and debts now owing or 
hereafter to accrue to the said defendant, and ordered all 
debtors of the association to pay to the receiver all premiums 
and assessments which might become due or owing to it; such 
receivership to continue until the judgment of the plaintiff 
and all costs and expenses had been paid, and then to termi- 
nate. The company qualified as such receiver, and gave no- 
tice to the policyholders of the defendant. 

On August 22, 1900, the association applied by petition and 
bond for a removal of the case to the Circuit Court of the 
United States for the District of Kentucky, which application 
was denied. It does not appear that any copy of the record 
was filed in the Federal court. But it commenced this suit in 
that court against Phelps (the judgment creditor) and the 
company, to enjoin them from further proceeding under the 
order made by the State court. The court issued an injunc- 
tion, as prayed for: 103 Fed., 515. On February 2, 1901, the 
defendants moved to dissolve the injunetion, which motion 
was overruled and an appeal taken to the United States Cir- 
cuit Court of Appeals for the Sixth Circuit. By that court 
the decision of the Circuit Court was reversed February 4, 
1902 (50 C. C. A., 339, 112 Fed., 453), and the case remanded 
with directions to dismiss the bill of complaint. From such 
decree the association appealed to this court. 


Wu. D. Gurarir, Epwunp F. Trasve, Grorce Burnuam, Jr., 
and Sewett T. Tyne, for Appellant. 

Bengamin F. Wasuer, Frepericxk Forcat, W. H. Fretp, and Norron 
L. Gorpsmitx, for Appellees. 
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Brewer, J. 

Many questions were elaborately discussed by counsel, both 
orally and in brief, but we are of the opinion that the decisions 
of two or three will dispose of the case. First, the service of 
summons on the insurance commissioner was sufficient to 
bring the association into the State court as party defendant. 
It was stipulated between the parties that the outstanding 
policies existing between the association and citizens of Ken- 
tucky were continued in force after the action of the insur- 
ance commissioner on October 10, 1899, and that on said poli- 
cies the association had collected and was collecting dues, 
premiums, and assessments. It was, therefore, doing business 
within the State: Connecticut Mut. L. Ins. Co. vs. Spratley, 
172 U. S., 602. The plaintiff was a citizen of Kentucky, and 
the cause of action arose out of transactions had between the 
plaintifi and defendant while the latter was carrying on busi- 
ness in the State of Kentucky under license from the State. 
Under those circumstances the authority of the insurance 
commissioner to receive summons in behalf of the association 
was sufficient. Such was the ruling of the Court of Appeals 
of Kentucky: Home Ben. Soc. vs. Muehl, 22 Ky. L. Rep., 187s. 
In that case the society while doing business in the State is- 
sued the policy sued on, but in April, 1894, before the action 
was brought, ceased to do business and withdrew all of its 
agents. Service on the commissioner was held good. The 
court, in its opinion, after referring to the statute of 1870 and 
the change made by § 631, under which.this service was made, 
said :— 

“ It is sufficient to say that the agency created by the act of 
1893 is, in its terms, broader than that created by the act of 
1870. The words of the later statute express no limitation. 
Whatever limitation shall be applied to it must be by implica- 
tion. And when we consider the purpose of the act it becomes 
clear that it would be frustrated by the construction con- 
tended for. There is no need of the right to serve process upon 
the insurance commissioner so long as the company has 
agents in the State, and we think the purpose of the section 
was to provide a means of obtaining service of process upon 
foreign companies which no longer had agents in the State 
upon whom process might be served in suits upon contracts 
made in this State, whatever may be held as to suits upon 
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contracts entered into elsewhere.” See also Germania Ins. 
Co. vs. Ashby, 23 Ky. L. Rep., 1564. 

Such decision of the highest court of Kentucky, construing 
one of its own statutes, if not controlling upon this court, is 
very persuasive, and it certainly is controlling unless it be 
held to be merely an interpretation of a contract created by 
the statute. As an original question, and independently of 
any expression on the part of the Court of Appeals, we are 
of the opinion that such is the true construction. This and 
other kindred statutes enacted in various States indicate the 
purpose of the State that foreign corporations engaging in 
business within its limits shall submit to controversies grow- 
ing out of that business to its courts, and not compel a citizen 
having such a controversy to seek the State in which the cor- 
poration has its home for the purpose of enforcing his claims. 
Many of those statutes simply provided that the foreign cor- 
poration should name some person or persons upon whom 
service of process could be made. The insufficiency of such 
provision is evident, for the death or removal of the agent 
from the State leaves the corporation without any person 
upon whom process can be served. In order to remedy this 
defect some States, Kentucky among the number, have 
passed statutes, like the one before us, providing that the cor- 
poration shall consent that service may be made upon a per- 
manent official of the State, so that the death, removal, or 
change of officer will not put the corporation beyond the 
reach of the process of the courts. It would obviously thwart 
this purpose if this association, having made, as the testimony 
shows it had made, a multitude of contracts with citizens of 
Kentucky, should be enabled, by simply withdrawing the au- 
thority it had given to the insurance commissioner, to compel 
all these parties to seek the courts of New York for the en- 
forcement of their claims. It is true in this case the associa- 
tion did not voluntarily withdraw from the State, but was in 
effect by the State prevented from engaging in any new busi- 
ness. Why this was done is not shown. It must be presumed 
to have been for some good and sufffcient reason, and it would 
be a harsh construction of the statute that, because the State 
had been constrained to compel the association to desist from 
engaging in any further business, it also deprived its citizens 
who had dealt with the association of the right to obtain re- 
lief in its courts. We conclude, therefore, that the service of 
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summons on the insurance commisioner was sufficient to 
bring the association into the State court, and, there being 
nothing else to impeach the judgment, it must be considered 
as valid. 

Again, the proceeding for the appointment of a receiver was 
not a new and independent suit. It was not in the strictest 
sense of the term a creditor’s bill. It did not purport to be for 
the benefit of all creditors, but simply a proceeding to enable 
the plaintiff in the judgment to obtain satisfaction thereof, 
satisfaction by execution at law having been shown to be 
impossible by the return of nulla bona. It is what is known 
as a supplementary proceeding. It is a proceeding known to 
the jurisprudence of many States, and one whose validity in 
those States has been recognized by this court: Williams vs. 
Hill, 19 How., 246; Atlantic & P. R. Co. vs. Hopkins, 94 U. S., 
11; Ex parte Boyd, 105 U. 8., 647; Canal & C. Streets R. Co. 
vs. Hart, 114 U.S., 654. It is recognized in some cases in Ken- 
tucky: Well vs. Deposit Bank, 18 Ky. L. Rep., 156; Caldwell 
vs. Deposit Bank, 22 Ky. L. Rep., 684. This proceeding was 
treated by the State court as one merely supplemental in its 
character. It was initiated by the filing of an amended and 
supplementary petition. It was a mere continuation of the 
action already passed into judgment, and in aid of the execu- 
tion of such judgment. As such it was not subject to removal 
to the Federal Court, the time therefor prescribed by the 
statute having passed: 24 Stat, at L. 552, chap. 373, U. 8. 
Comp. Stat., 1901, p. 507; Martin vs. Baltimore & O. R. Co., 
151 U. S., 673-684. Being a mere continuation of the action 
at law, and not removable to the Federal court, the latter 
had no jurisdiction to enjoin the proceedings under it. It is 
contended that such a supplementary proceeding is not war- 
ranted by the laws of Kentucky; that there is no statute of 
that State justifying it. But it has been sanctioned by the 
judgment of the court in which the proceeding was had, and 
cannot be treated by the Federal courts as unauthorized: 
Laing vs. Rigney, 160 U. 8., 531. See also Leadville Coal Co. 
vs. MeCreery, 141 U.S., 475, 478. If not warranted by the law 
of the State relief must be sought by review in the Appellate 
Court of the State, and not by collateral attack in the Federal 
court. 

For these reasons we think the decision of the Court of Ap- 
peals of the Sixth Circuit was right, and it is affirmed. 


1903. } Dezell vs. Fidelity & Casualty Co. 


SUPREME COURT OF MISSOURI. 


DEZELL 
vs. 
FIDELITY & CASUALTY CO.* 


Questions as to pleadings considered. 


An accident policy stipulated for immediate notice and proofs of loss, 
but provided no penalty for neglect. 


Held, That where the answer was a virtual admission that the company 
was sufficiently informed regarding the accident, timely notice will 
be assumed and its alleged failure will be no defense. Where the 
answer sets up death from a cause not covered, and also a failure 
to furnish proofs, views differ as to whether the latter is waived. 


The policy insured against bodily injuries through external, violent, 
and accidental means. The cause of death was the taking of a 
medicine called morphine, alleged by the company to be intentional. 


Held, That where such intentional taking was for medical purposes, to 
allay pain, it was not within an exception of death from the use of 
narcotics. 


Held, That where the means of death is undisputed the question whether 
it was from a cause insured against is purely one of law. 


Held, That the cause of death was not within an exception of injuries 
resulting from anything accidentally taken. 


In Bane. Appeal from Circuit Court, Jackson County. Ac 
tion by Mary E. Dezell against the Fidelity & Casualty Com- 
pany. From a. judgment for defendant, plaintiff appeals. 
Reversed. 

The following is the opinion in Division No. 1:— 


Marsal, J. 

This is a suit upon an accident policy for $5,000. James 
Dezell was the insured, and the plaintiff, his wife, the bene- 
ficiary. He died on September 28, 1896, while the policy was 
in full force, from the effects of an overdose of morphine, 
taken upon the prescription of a doctor, to relieve the pain of 
neuralgia. There was no intention to commit suicide. The 
answer admits the issuance of the policy and that it was in 
force at the time of the death, and avers that it was issued to 
indemnify the insured “against bodily injuries sustained 
through external, violent, and accidental means,” ete., and 
that by its express terms it was provided: “This insurance 
does not cover disappearance, nor war risk. nor voluntary ex- 


* Decision rendered. June 30, 1903. 
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posure to unnecessary danger, nor injuries, fatal or otherwise, 
resulting from poison or anything accidentally or otherwise 
taken, administered, absorbed, or inhaled ”—and then avers 
that the insured did not die of any bodily injuries sustained 
through any external, violent, or accidental means, but, upon 
the contrary, died from the result of a medicine, commonly 
called “ morphine,” intentionally and knowingly taken by said 
deceased without expecting or intending the same should pro- 
duce death. The answer further pleads that the policy pro. 
vided: — 

Immediate written notice of accident must be given to 
the company. Aftirmative proof of loss must be furnished 
as soon as the nature and extent of the same can be deter- 
mined — 

And then pleads that no such notice or proof was ever made. 
The reply is a general denial. 

Upon the trial the plaintiff proved that the insured was not 
addicted to the use of morphine, and had only taken it two or 
three times in his life, under the advice of a doctor, to allay 
the pain of neuralgia; that on Saturday and Sunday before 
his death he was suffering with neuralgia; and that on Sun- 
day evening he had the prescription for neuralgia which his 
physician had given refilled, and then took the medicine and 
went to bed. About midnight his wife went to his room to 
inquire about him, and he said he felt some better, and told 
her to go to bed, which she did. About 7 o’clock on Monday 
morning she went to his room again, and found him uncon- 
scious, and he died about 11 o’clock on Monday morning. The 
doctor testified that he died from the effects of morphine. 
The plaintiff also introduced evidence tending to show that 
after the death this policy, with three life policies, were found 
among the insured’s papers in the bank, and that the plain- 
tiff’s attorney wrote to all of the companies, notifying them of 
the death, and asking for proper forms upon which to make 
out proofs of loss; that all the other companies paid, but that 
no answer was made by the defendant. The defendant intro- 
duced evidence tending to show that no notice or proof of loss 
was ever received by it, and that it never knew of the loss 
until the institution of the suit, which was about three and a 
half years after the death. This last, however, must be a mis- 
take, for the policy was issued only for a year from March 24, 
1891, and was kept alive only by the payment of an annual 
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premium of $21, and it nowhere appears, and manifestly could 
not be the fact, that any such premium was paid after the 
death, which occurred on September 28. 1896, and therefore 
the company must have known that there had been a loss, or, 
at any rate, that no annual premium was paid on March 24, 
1897, or thereafter. 

The defendant asked a peremptory instruction, which the 
court refused, and the case went to the jury upon two instruc- 
tions, asked by the plaintiff, to the effect that if the death oc- 
curred from morphine taken to allay the pain of neuralgia, 
without any intention of committing suicide, and if the plain- 
tiff gave immediate written notice of loss by a letter written by 
her attorney to the defendant, and mailed to it in New York, 
with a request for blank forms upon which to make proofs of 
loss, and if the defendant ignored the letter, the verdict 
should be for the plaintiff. The jury found for the defendant. 
In due time the plaintiff filed motions for new trial and in 
arrest, and also a motion for judgment non obstante, upon the 
ground that the plaintiff was entitled to a judgment as a mat- 
ter of law, because the death was for a cause covered by the 
policy, and because, by denying in its answer all liability 
under the policy, and claiming that the policy did not cover a 
death under the circumstances stated, the defendant was pre- 
cluded from pleading or showing that no notice or proof of 
loss had “been given, and by so pleading it had waived the 
right to plead and prove that no notice and proof of loss had 
been given or made. The court overruled all of said motions, 
and in so doing entered the following order: ‘* Now, on this 
day, the court doth take up the plaintiff’s motions for a new 
trial, in arrest of judgment, and for judgment notwithstanding 
the verdict, filed herein, and, being duly advised in the prem- 
ises, doth overrule the same, for the reason that the defendant 
did not, in the opinion of the court, as a matter of law, under- 
take to insure against death by poison, accidentally or other- 
wise taken; that the undisputed evidence shows that the de- 
ceased took an overdose of morphine, from the effects of 
which he died, and thus his death was due to a cause not cov- 
ered by the policy; that where, as a matter of law, plaintiff is 
not entitled to recover, as in this case, a motion for a new 
trial will be overruled, notwithstanding there may have been 
errors in the trial of the case that under other circumstances 
would require the motion for a new trial to be sustained—to 
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which actions and ruling of the court the plaintiff then and 
there duly excepted.” In other words, the court held that it 
had erred in giving the instructions asked by the plaintiff, and 
should have given a peremptory instruction to the jury to find 
for the defendant, because the policy did not cover a death 
under the circumstances of this case. After proper steps the 
plaintiff appealed. ' 
1. The policy insured 
Against bodily injuries sustained through external, violent 
and accidental means, 
And provided that 
This insurance does not cover * * * injuries, fatal or 
otherwise, resulting from poison or anything accidentally 
or otherwise taken, administered, absorbed. or inhaled; 
And the answer pleads that the insured 


Did not die of any bodily injuries sustained through any ex- 
ternal, violent, or accidental means, but, upon the contrary, 
died from the result of a medicine, commonly called * mor- 
phine,” intentionally and knowingly taken by said de- 
ceased, without expecting or intending the same should pro- 
duce death. 

And there is no controversy in the case that such was the 
fact; for the plaintiff proved it, and the defendant admitted 
it in its answer, and offered no testimony on the question. It 
is therefore purely a question of law whether the death re- 
sulted from a cause insured against. 

The case of Renn vs. Supreme Lodge K. of P. (83 Mo. App., 
442), was an action on a fraternal beneficial certificate which 
provided, inter alia, that it should be void if the death was 
caused or superinduced by drunkenness, or by the use of nar- 
cotics or opiates; and the answer pleaded that the death was 
caused or superinduced by the use of narcotics or opiates. 
The evidence showed that he died from an overdose of mor- 
phine; that some time before his death he had suffered a sun- 
stroke, and had taken morphine, under the advice of a physi- 
cian, to allay pain in the head, and that at and some time 
prior to his death he had a sore leg, which gave him consid- 
erable pain and required the treatment of a physician; that 
he was confined to his bed for the five days preceding his 
death, and that the effect of morphine is to quiet pain and 
promote sleep; that a few hours before ‘his death he was 
visited, at the home of his sister, where he was sick, by his 
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fiancee, with whom he discussed and arranged for their mar- 
riage, soon thereafter to take place. The Kansas City Court 
of Appeals, speaking through Smith, P. J., said: “ The point 
thus presented for our consideration is whether or not the 
exception contained in the certificate already quoted includes 
a case where the assured is suffering from a physical ailment, 
and takes morphine solely to lessen pain, and in doing so unin- 
tentionally and accidentally takes an excessive quantity, which 
causes his death.” After referring to the case of McGlother 
vs. Ins. Co. (82 C. C. A., 318), where the assured, a doctor, had 
died from a poison unintentionally, voluntarily and uncon- 
sciously taken, without knowing it was poison, and believing 
it to be a harmless medicine, which he had prescribed as a 
drink for his patients, and in which it was held there could 
be no recovery, the learned judge said: ‘ In Insurance Co. vs. 
Davey (123 U.S., 739), where it is said that the insurer under- 
took to protect itself against the improper use in the future 
by the insured of alcoholic stimulants, and to that end it pro- 
vided in the policy that, if the assured should become so far 
intemperate as to impair his health or induce delirium tre- 
mens, the policy should become void, it was in effect there de- 
clared that the excessive use of alcoholic stimulants by the 
insured, if taken in good faith, for medical purposes, or by 
medical advice, was not within the exception and would not 
avoid the policy. And so it may, with equal propriety, be said 
that, where death, as here, is caused or superinduced by the 
intentional taking of a narcotic for medical purposes, or, which 
is the same thing, to lessen pain, or by the advice of a physi- 
cian, is not a death caused by narcotics, within the exception 
contained in the policy sued on. It seems to us that this 
qualification is reasonable and fairly implied, and should be 
interpolated into the exception, in order to give effect to what 
must have been the intention of the parties. It would, we 
think, be most unreasonable to suppose that by the introduc- 
tion into the policy of the qualifying words, ‘if such death 
shall be caused or superinduced by the use of narcotics or opi- 
ates,’ that the parties thereby intended to prohibit the use by 
the assured of such narcotics under any and all conditions, or 
that if he should use narcotics under the advice of a physician, 
or solely to lessen pain occasioned by a physical infirmity, and 
if death should result therefrom, he should thereby forfeit the 
indemnity provided in the certificate. Morphine is both an 
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opiate and a narcotic, which is so extensively and beneficially 
used in the modern practice of medicine and surgery, for the 
alleviation of pain and suffering in so many of the ills to 
which flesh is heir, that it would not be reasonable to suppose 
that any one of average intelligence would enter into a con- 
tract of life insurance containing a stipulation providing, in 
effect, that if he use this valuable remedial agent, either 
where prescribed for him by a physician or surgeon, or where 
he is suffering pain from a physical ailment, and death result 
therefrom, the indemnity provided shall be in whole or in part 
forfeited, unless his intention to do so is manifested by the 
clear and unambiguous terms of the instrument. If the in- 
surer had intended to exempt himself from liability, where 
death results from the use of narcotics under the conditions 
just referred to, it should have introduced into the exception 
terms clearly expressing such intention. In view of the ruling 
made by the Supreme Court of the United States in Insurance 
(Co. vs. Davey, supra, and of the fact that the law disfavors 
the forfeiture of life insurance policies of every kind, we feel 
authorized to interpolate into the exemption clause of the 
present certificate the qualification asserted in plaintiff’s in- 
struction.” 

In Healy vs. Mutual Acc. Ass’n (133 IIL, 556) the petition 
alleged that the death was from an overdose of chloral. The 
policy insured against death by external, violent, and acci- 
dental means, with an exception in case of death from taking 
poison. There was a demurrer to the petition, which was 
overruled, and the plaintiff held to be entitled to recover. 

Omberg vs. U. S. Mut. Acc. Ass’n (101 Ky., 303) was an ac- 
tion on an accident policy insuring against death from ex- 
ternal, violent, and accidental causes, with an exception if the 
death was the result of poison in any form or manner, or from 
contact with any poisonous substance. The death was caused 
by blood-poisoning, resulting from the bite of a mosquito, and 
it was held that the death did not come within the exceptions 
noted, and the plaintiff was entitled to recover. 

The American & English Ene. Law (2d Ed., vol. 1, p. 294) 
says: “Accident policies usually restrict the liability of the 
insured to injuries effected through external, violent, and ac- 
cidental means. This provision is construed beneficially for 
the insured. The term ‘external’ refers to the means of the 
injury, and not the injury itself. and the fact that an injury is 





1903. ] Devell vs. Fidelity & Casualty Co. 911 


accidental and unnatural imports an external and violent 
agency as its cause.” The cases supporting the text are col- 
lated in the notes, and it is pointed out that the cases of Pol- 
lock vs. Accident Ass’n (102 Pa., 230); and Bayless vs. Insur- 
ance Co. (14 Blatchf., 144), which hold that death from 
accidental poisoning is not within the meaning of external, 
violent, and accidental means “ are opposed to the weight of 
authority.” 

In Barry vs. U. 8. Mut. Acc. Ass’n (C. C., affirmed U. S. Mut. 
Acc. Ass’n vs. Barry, 131 U. 8., 100), speaking of the meaning 
of “‘external, violent, and accidental means,” the court in- 
structed the jury as follows: ‘“ There must be an external and 
visible sign of the injury, but it does not necessarily follow 
from that that the injury must be external. * * * Visible 
signs of injury, within the meaning of this policy, are not to 
be confined to broken limbs or bruises on the surface of the 
body. There may be other external indications or evidences 
of an injury. Complaint of pain is not a visible sign, because 
pain you cannot see. Complaint of internal soreness is not 
such a sign, for that you cannot see. But if the internal in- 
jury produces, for example, a pale and sickly look in the face; 
if it causes vomiting and retching, or bloody and unnatural 
discharges from the bowels; if, in short, it sends forth to the 
observation of the eye, in the struggle of nature, any sign of 
injury—then those are external and visible signs, provided 
they are the direct result of the injury.” 

In Am. Ace. Co. vs. Reigart (94 Ky., 547) death was caused 
by a piece of beefsteak, which the insured was attempting to 
swallow, going into his windpipe and choking him to death in 
a few moments, and it was held to be within the meaning of 
the term “external, violent, and accidental means.” 

1 Am. & Eng. Enc. Law (2d Ed., p. 314), speaking of the ex- 
ceptions usually specified in accident policies, says: “The 
policy frequently exempts injury or death ‘from taking poi- 
son.’ The authorities are not in accord whether the exception 
extends to all cases of poison, whether accidental or inten- 
tional.” And the cases of Hill vs. Hartford Acc. Ins. Co. (22 
Hun, N. Y., 187); Pollock vs. U. S. Mut. Ace. Ass’n (102 Pa., 
230); and Cole vs. Accidental Ins. Co. (61 L. T., N. 8., 227); 
and Bayless vs. Travelers Ins. Co. (14 Blatchf., 143) are cited 
as holding that no recovery is permissible, while Healy vs. 
Mut. Acc. Ass’n (133 II1., 556); and Mut. Acc. Ass’n vs. Tuggle 
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(39 Ill. App., 509) are cited as holding that a recovery can be 
had. The case of Renn vs. kK. of P. (88 Mo. App., 442), above 
quoted, is not referred to by the writer of the article in the 
Encyclopedia. 

The case of Higbee vs. Guardian Mut. Life Ins. Co. (66 
Barb., 462), while not a perfect precedent, is yet valuable by 
analogy. it was a suit on a policy of life insurance. The in- 
sured died from an overdose of laudanum, taken to cure a 
severe headache. The policy provided that it should be void 
if the insured did not make truthful answers to the questions 
propounded in the application, among which was, * To what 
extent does the party use tobacco, ales, or alcoholic stimu- 
lants?” To which he answered, * I never used tobacco in my 
life, or liquor in any form, and I have never used opium.” It 
appeared he had used laudanum on several occasions to relieve 
headache, and had also taken Dover's powders, which contain 
opium. The court said: ‘* Upon the assumption that the in- 
sured guarantied the entire scientific accuracy of the oral 
statements made by him to the examining physician, we must 
ascertain the sense in which the inquiry was put, and what 
was intended and understood by the parties to the conversa- 
tion. Tobacco, alcoholic stimulants, and opium are all nar- 
cotic stimulants. Each is occasionally resorted to as a 
remedy in disease, for the purpose of obtaining the benefit of 
the narcotic, or stimulating or other properties. Each is also 
used by numerous persons as a habit, when in health, with 
the purpose of obtaining the narcotic and stimulating effects 
of the drug, when the person using it supposes himself to be 
in ordinary and normal condition. The use first above de- 
scribed, where practiced habitually and to any considerable 
extent, is considered to be injurious to the health and system, 
and to have a tendency, therefore, to shorten life; while the 
proper administration of either as a medical remedy, in case 
of disease, so far from being injurious and tending to shorten 
life, is used for the very opposite purpose, and is supposed to be 
curative in its effects. There can be no doubt in which sense 
this inquiry was intended, or as to which description of use 
was inquired for * * * To hold that a policy would be 
avoided, where this usual and proper question had been an- 
swered negatively, by proof that the party had occasionally 
used alcoholic stimulants, or something in which opium was 
contained, as a mere medical remedy, when suffering from 
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some paroxsysms of pain, would render those supposed securi- 
ties, so much relied upon as provisions for widows, orphans, 
and creditors, extremely illusory on the principle of ‘noscitur a 
sociis:’ Harper’s Adni’'r vs. Phoenix Ins. Co., 19 Mo., 506; 
Chattock vs. Shane, 1 Moody & Rob., 498.” 

This, then, is the result of the authorities bearing upon this 
proposition. The case is one of first impression in this court. 
The policy insured 

Against bodily injuries sustained through external, violent, 

and accidental means. 

The exception was:— 

This insurance does not cover * * * injuries, fatal or 
otherwise, resulting from poison or anything accidentally 
or otherwise taken, administered, absorbed, or inhaled. 

It will be observed that it is not limited to poison, but ex- 
tends to “ anything,” and is not confined to poison or anything 
taken, but includes poison or anything not only taken, but also 
such as may be administered, absorbed, or inhaled, and that 
it applies whether the same be accidentally or intentionally 
done. Literally construed, it would cover everything known 
to man that would injure or kill, whether taken by the assured 
himself, or administered to him by a physician, or whether 
absorbed or inhaled without and in spite of himself, or with 
the aid of any one else, or as the result of natural laws. It 
would also cut off a recovery where the poison or anything 
was taken or administered to save life, and was given for the 
best and most scientific reasons, as fully and completely as if 
it was taken with suicidal intent. If this was the true mean- 
ing and intent of the insured, it ought to have been expressed 
in such unequivocal and plain words that there could be no 
misunderstanding its meaning. Instead of employing the 
negative form of expression, and clothing the intention in such 
general terms, it should have been affirmatively stated that 
the policy meant that no recovery could be had, unless the 
physical evidences of the cause of the injury were apparent to 
the naked eye, and that the company would not pay for any 
injury unless the gaping wound told its own tale. The better 
reason supports the rule that such exceptions in such policies 
do not cover medicine (even though it contain poison) or any- 
thing taken or administered in good faith to alleviate physical 
pain, even though it results in unexpected and unintentional 


death. The plaintiff was, therefore, entitled to a verdict asa 
VoL. XXXII. 58. 
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matter of law, unless the defendant was entitled to rely upon 
want of notice and proof of loss. Under the evidence and in- 
structions, the jury must have found for the defendant, on 
the ground that no notice or proof of loss was given; for there 
was no other question of fact for the jury to find. 

2. The plaintiff insists that, by pleading that the company 
was not liable because death by poison exempted it from lia- 
bility under the terms of the policy, the defendant waived, and 
was estopped and disabled to plead, the issue as to notice and 
proof of loss. On the other hand, the defendant controverts 
this contention, and, in addition, claims that the plaintiff 
tried the case upon both issues, submitted both issues to the 
jury, took her chances of winning before the jury, lost, and 
therefore, if it was error to take this issue into account, it was 
an error invited by the plaintiff, and hence the plaintiff cannot 
complain, and, furthermore, that contention comes too late. 
The error, if it be an error, was not invited by the plaintiff. 
The issue was raised by the defendant. The plaintiff, there- 
fore, had two remedies open to her to meet the issue: First, 
to take the chance of defeating the defendant on the issue as 
a question of fact before the jury; and, if she lost, second, to 
defeat the defendant before the court as a matter of law by 
a motion in arrest or any known method otf reaching the law 
question. Every defendant avails himself of the double 
method of defeating a plaintift by taking issue and trying the 
facts before the jury, and, if he loses, by filing a motion in ar- 
rest and contending that the petition is wholly bad in law, and 
the verdict based upon it is without support or authority of 
law; and the same is true of the plaintiff as to the special 
defenses or answer of the defendant. So the plaintiff has lost 
no right to have this question of law passed upon, because she 
took the chance of winning on the facts pleaded by the de- 
fendant. 

It has already been pointed out that the answer consists of 
two special defenses: First, that the death was not caused 
by means within the terms of the policy, but fell within the 
exception from liability; and, second, want of notice and 
proof of loss. The first special defense has been adjudged in- 
sufficient. If the defendant cannot be allowed to plead the 
second defense, because of the character of the first defense 
pleaded, then there was, as a matter of law, nothing for the 
jury to pass upon, but only a question of law for the court to 
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settle, and therefore a false issue, or rather a matter not prop- 
erly in the case at all, was submitted to the jury, and the 
verdict, therefore, rests upon no valid foundation in law, and 
cannot stand. The defendant contends that a waiver of no- 
tice and proof of loss must occur before the expiration of the 
time limited for giving the notice and furnishing the proofs 
of loss, because a waiver implies that the company is es- 
topped by its acts to plead want of notice in consequence of 
throwing the plaintiif off his guard, when he would otherwise 
have given the notice before the time expired. On the other 
hand, the plaintit€ contends that notice and proof of loss is for 
the benefit of the company, and not for that of the assured, 
and, this being so, the company can waive it at any time, 
either before or after the time limited for giving it, either ex- 
pressly or by its acts and conduct, or by the mode of pleading, 
just as any party litigant may do by uniting inconsistent and 
contradictory defenses in the same answer. 

The Kansas City Court of Appeals, in Bolan ys. Fire Ass’n 
(OS Mo. App., 225), held that the Waiver must be before the 
time for giving the notice and proof of loss expired. But that 
same court, in Crenshaw vs. Insurance Co. (71 Mo. App., loe. 
cit., 48), held that the right to defend on the ground that no no- 
tice or proof of loss was given was waived by the character of 
the other defenses interposed; that court very forcibly and 
persuasively disposing of the next question as follows: “The 
defendant next contends there was no compliance on the part 
of the plaintiff with that provision of the policy which pro- 
vides that * the company shall have immediate written notice, 
With full particulars, of any accident.’ It does not appear 
from the evidence contained in the record that the plaintiff 
gave any such notice. But was this necessary to enable the 
plaintiff to maintain his action? We think not, for the rea- 
sons we shall now proceed to state. While it is true that this 
action was commenced before a justice of the peace, where 
the defendant was not obliged to plead its defense by answer, 
yet the evidence and instructions sufficiently inform us of 
What was the nature of the defense relied upon by it. From 
this it appears that the defendant denied all liability to the 
plaintiff on two distinct grounds, one of which was that the 
accident which gave rise to the plaintiff's action on the policy 
resulted from the violation by him of the rules of the Armour 
Packing Company, a corporation in whose employ he was at 
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the time of the happening of the same; and the other was 
that he was not injured at all. There was considerable evi- 
dence adduced having a tendency to both prove and disprove 
the first of these defenses, and to sustain the latter the de- 
fendant’s general agent testified that twenty weeks after the 
accident the plaintiff called at his office and informed him of 
the same, and that plaintiff wanted him to advance the money 
on his claim. This the former declined to de, but stated to the 
latter that he would call up Dr. Jones, the defendant’s exam- 
ining physician and surgeon, and ask him for the particulars 
of his case, which he accordingly did, and that the doctor re- 
plied that ‘ the man has‘no claim. He has never been injured.’ 
The doctor himself testified for the defendant that he exam- 
ined the plaintiff and that he had sustained no injury. The 
court, under appropriate instructions for defendant, sub- 
mitted these two defenses to the jury. It was, therefore. clear 
that the defendant in its defense denied all responsibility. In 
McComas vs. Insurance Co. (56 Mo., 573) it was ruled that in a 
suit on a policy of life insurance, where the company in its 
defense denies all responsibility and refuses to pay anything, 
such defense amounts to a waiver of notice and proof of death. 
And to the same effect are Equitable Life Ins. Co. vs. Hiett’s 
Adm’r, 19 U. S. App., 173; Norwich & New York Transporta- 
tion Co. vs. Insurance Co., 34 Conn., 561; Insurance 
Co. vs. Coates, 14 Md., 285. The adjudged cases are all 
in accord to the effect that the refusal to recognize the 
existence of any claim, or a refusal to pay, renders the deliv- 
ery of notice and proofs of loss a needless ceremony, and is 
treated as a waiving of a strict compliance with the conditions 
as to a preliminary notice and proofs in respect to form and 
time: La Force vs. Insurance Co. (48 Mo. App., 518), and au- 
thorities there cited. In 19 U.S. App. (7 C. C. A.), supra, it was 
said that ‘it is invariably held that a refusal by an insurer to 
pay a claim after a loss has occurred, because of a breach of 
any of the substantial provisions of the policy, or because the 
policy was not in force, or because a loss has occurred in con- 
sequence of a risk not covered by the policy, is in itself a 
waiver of the provision requiring notice and proofs of loss to 
be submitted within a specified number of days after the loss 
occurs ’"—citing Tayloe vs. Insurance Co. (9 How., 391; Nor- 
wich & N. Y. Transp. Co. vs. Insurance Co., supra; Thwing vs. 
Ins. Co., 111 Mass., 93, 110. Accordingly we think that, in 
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view of the defenses interposed by the defendant, denying all 
responsibility, the court was warranted as a matter of law in 
declaring to the jury that the defendant had waived a com- 
pliance on the part of the plaintiff with the condition of the 
policy in respect to notice of the accident and the production 
of satisfactory proofs of disability.” 

The St. Louis Court of Appeals in Fink vs. Insurance Co. 
(60 Mo. App., 673, 66 Mo. App.. 518) held that: ‘ Waiver may 
be made after the lapse of the stipulated time for the deliv- 
ery of proofs of loss, and need not combine the elements of 


estoppel. The question of waiver is one of intention.” 

The same rule obtains in the United States Circuit Court of 
Appeals: Equitable Life Society vs. Winning (58 Fed., loc. 
cit., 546, 7 C. C. A., 359), where it is said: “It is invariably 
held that a refusal by an insurer to pay a claim, after a loss 
has occurred, because of a breach of any of the substantive 


provisions of the policy, or because the policy was not in 
force, or because the loss occurred in consequence of a risk not 
covered by the policy, is in itself a waiver of the provision re- 
quiring notice and proofs of loss to be submitted within a 
specified number of days after the loss occurs. The cases to 
this effect are almost 100 numerous for citation, and only a 
few will be referred to: Tayloe vs. Insurance Co., 9 How., 391, 
396, 397, 13-L. Ed., 187; Norwich & N. Y. Transp. Co. vs. West 
Mass. Ins. Co., 34 Conn., 561, 570, Fed. Cas. No. 10,363, and 
citations; Thwing vs. Insurance Co., 111 Mass., 93, 110. In 
some of the more recent cases it has also been ruled that the 
provision in question may be waived by acts done by the 
insurer after the time has expired within which notice and 
proofs are required to be submitted, and that no new consid- 
eration is necessary to support a waiver of that character. 
In the case of Prentice vs. Insurance Co. (77 N. Y., 483, 489, 33 
Am. Rep., 651), where the policy required notice of death to 
be forthwith given, and full proofs to be submitted within 
twelve months, and no notice or proofs were submitted for 
more than two vears after the death occurred, Andrews, J., 
said in affirming the judgment against the insurer: ‘It is now 
understood to be the doctrine of this court that no new con- 
sideration is required to support a waiver by an insurance 
company of a condition in respect to the time of serving proofs 
of loss, and that it may be done by acts or conduct occurring 
subsequently to the breach of the condition, indicating an 
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intention to waive such condition, although there is no 
new consideration, and although there may be no_ tech- 
nical estoppel.’ The same remark was repeated by Church, 
C. J., in Brink vs. Insurance Co. (80 N. Y., 108, 112), and it was 
further said that ‘ the filing of proofs of loss by a specitied 
time is a condition made for the benetit of the company, which 
it may avail itself of or not; and, if it determine to waive it, 
it cannot afterward recall the waiver, and insist upon the 
forfeiture. In the case of Goodwin vs. Insurance Co. (73 N. 
Y., 480, 496) the Court of Appeals of that State further de- 
clared that * when an insurance company, by means of its 
officers or agents, in response to a claim for a loss, fails to say 
anything about the time of presenting the proofs after it has 
expired, but claims some other defense, the presumption is that 
it does not intend to interpose any other besides that named, 
and it is is a fair inference, to be derived from the fact that it 
was silent on the subject, that it designed to waive the viola- 
tion of such condition.” We find nothing in other decisions 
from that State to which we have been referred (to wit, De- 
vens vs. Insurance Co., 83 N. Y., 168; and Armstrong vs. In- 
surance Co., 1380) N. Y., 560) which works any sensible 
modification of the law of waiver in its application to such 
provisions of insurance policies as are now under considera- 
tion. It seems to be the well-settled doctrine in that State, as 
it is elsewhere, that an insurance company must promptly 
disclose its purpose, if it intends to rest its defense to a claim 
for insurance on the technical ground that notice and proofs 
of death were not submitted within the time specified in its 
policy. If it treats with the assured on other grounds, and 
asserts that the policy has become forfeited, or that other 
substantive conditions of the contract have been broken, it 
must assume the risk of having its conduct in that behalf 
construed as a voluntary abandonment of other less merito- 
rious defenses.” 

The briefs of counsel contain references to cases pro and 
con decided elsewhere and to the views of text writers; but 
it would take a volume to review them, and even then they 
could not be harmonized. It is, however, conceded by every 
one that such notice, being solely for the benefit of the com- 
pany, can be waived. It can be expressly waived before or 
after the time for giving it has expired. It may be waived by 
the acts and conduct of the company before the time expires 
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for giving it. It may be waived by the company by failing to 
plead it as a matter of defense. It may be passed over sub 
silentio by the company att any time.’ If it be a waiver of no- 
tice for the company, before the limited time expires, to re- 
fuse to pay because of a breach of any of the substantive 
provisions of the policy, why is it not also a waiver if the com- 
pany, when sued, comes into court and defends because of 
a breach of such substantive provisions? There can be no 
logical or valid distinction between the two. 


R. J. Incranam and J. C. Rosenseraer, for Appeilant. 
Harkess, O’Grapy & Cryster, fur Respondent. 
Marsnatt, J. 

Since writing the foregoing opinion, this case has been re- 
argued in banc, and the defendant’s principal contention is 
that the whole question is a matter of pleading, and not of 
waiver; that is, that the law is that a defendant may inter- 
pose as many defenses as he has, provided they are consistent, 
and that defenses are consistent so long as the proof of one 
will not necessarily disprove the other, and that the defenses 
pleaded in this case are consistent, because proof that the 
death was caused by a risk not insured against does not neces- 
sarily disprove the defense that no notice and proof of loss 
was givenr The defendant correctly states the rule of plead- 
ing, and if the first premise; to wit, that the whole matter is 
a question of pleading, was true, the conclusion drawn by the 
defendant would be irresistible and inevitable. The infirmity 
underlying the contention, however, is that it is not a matter 
of pleading at all. 1t is a matter of waiver. This is capable 
of mathematical demonstration. If it was simply a question 
of pleading, then the two pleas could be properly joined, 
whether the waiver of notice and proof of loss occurred be- 
fore the expiration of the time limited for giving notice and 
proof of loss, or after the expiration of such time and before 
the institution of the suit, as well as after the institution of 
the suit; for, as a matter of pleading, the two defenses would 
be just as consistent, whether the waiver occurred at any one 
of the three specified stages of the proceedings. Yet all au- 
thorities and all cases hold that, if the waiver occurred before 
the expiration of the time limited for giving notice and proof 
of loss, the defendant may plead that no notice of proof of loss 
was given; but such a plea will be unavailing, because he has 
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waived the right to defend on that ground by reason of deny- 
ing all liability or by refusing to pay for any substantial rea- 
son. So, too, the great weight of modern authority, and the 
rule adopted by both the Courts of Appeals in this State, is 
that if the demand of payment is made after the expiration of 
the time for giving notice and proof of loss and before the in- 
stitution of the suit, and if the defendant refuses to pay be- 
cause of a substantive reason, such refusal is a waiver of 
notice and proof of loss. The defendant may plead both the 
substantive reason and the failure to give notice and proof 
of loss, but such a plea will be unavailing as to notice and 
proof of loss, because he has waived notice and proof of loss. 
These two propositions being true, it demonstrates the propo- 
sition that it is not a matter of pleading at all, but a question 
of waiver. And, if a waiver may occur by the defendant refus- 
ing to pay for a substantive reason after the time for giving 
notice and proof of loss has expired, and before the suit is 
brought, then it necessarily and logically follows that the 
time at which the waiver occurred is immaterial, and that it 
may occur after the suit is brought, as well as before it is 
brought, or before the expiration of the time for giving notice 
and proof of loss; for a waiver may be either express or im- 
plied, and the latter is just as good as the former. The de- 
fendant may waive notice and proof of loss by expressly alleg- 
ing that it was not given, but that the defendant waives that 
requirement of the policy. So, too, the defendant may waive 
notice and proof of loss by implication; that is, he may de- 
fend on a substantive ground, which is an implied waiver in 
law. This is no new doctrine in this State. The case of Me- 
Comas vs. Insurance Co. (56 Mo., 573) was decided by this 
court at the March term, 1874. The pleadings are not set out 
in full, nor is there a full statement of them. But it does ap- 
pear from the report that the defendant defended on the 
grounds, first, that the plaintiff had no interest in the policy, 
and therefore had no right to maintain the action; second, 
that the defendant was not liable at all because the insured 
committed suicide while sane, while the plaintiff admitted 
that he committed suicide, but claimed that he was insane 
when he did so; and third, that the policy provided that it 
should be payable sixty days after due notice and proof of 
loss, and that no notice or proof of loss had been given. As to 
the last, this court said: “As the defendant denied all re 
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sponsibility, and refused to pay anything, this amounted to a 
waiver of the notice and proof of death, and therefore the Sum 
assured was due sixty days after the death of the plaintiff's 
husband.” 

In Equitable Life Assur. Soc. vs. Winning (7 C. C. A., 359) 
the sole defense interposed by the defendant was that notice 
and proof of loss was not given within ninety days after the 
death, as the policy required. It appeared that the insured 
died on August 13, 1890, and that nothing was done looking 
toward giving notice and proof of loss, until December 18, 
1890, when an agent of the plaintiff wrote to the defendant, 
asking for blank forms of notice and proof of loss, in order to 
make proof of the death. After much correspondence the de- 
fendant took the position that the policy was forfeited before 
the death by the failure to pay an annual premium on April 5, 
1889, and that the Missouri statute in reference to extended 
insurance did not apply, because the insured waived the bene- 
fit of the statute. The United States Circuit Court of Appeals 
held that by denying all liability the defendant waived the 
right to defend for failure to give notice and proof of loss. 

The case of Omaha Fire Ins. Co. vs. Hildebrand (54 Neb., 
306) is so apposite that a full excerpt therefrom is permissible. 
The Supreme Court of that State states the case and its con- 
clusion, as to the point here under discussion, as follows: 
“The insurance company had insured against loss or damage 
by fire, to the extent of $1,000, certain real estate belonging to 
Mrs. Hildebrand and occupied by her as a dwelling house and 
hotel. She brought this suit on that insurance contract, mak- 
ing the insurance policy a part of her petition, and alleging 
that the insured property was wholly destroyed by fire Janu- 
ary 13, 1895, while the policy was in force; that she furnished 
the insurer proofs of loss under the policy as required there- 
by; and that the insurance company had refused to pay the 
loss, or any part of it. The insurer by its answer admitted 
the execution and delivery of the policy sued on and the de- 
struction of the insured property by fire Janunary 13, 1895, 
denied all other allegations of the petition, and interposed as 
an affirmative defense to the action that at the time of the 
fire the insured property was, and had for some time been, 
vacant and unoccupied, contrary to the provisions of the in- 
surance contract. On the trial Mrs. Hildebrand did not prove 
that she had ever furnished the insurance company any ‘ proof 
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of loss,’ or proof of the destruction by fire of the insured 
pr@erty. The insurer, to sustain its defense that the prop- 
erty was vacant and unoccupied at the date of the fire, called 
as its only witness Mrs. Hildebrand, who testified positively 
that the insured property was at the date of the fire occupied 
by herself as a residence and for hotel purposes, or, in other 
words, Mrs. Hildebrand’s testimony entirely disproved the de- 
fense interposed to the action by the insurer. The District 
Court directed the jury to return a verdict in favor of the in- 
sured. This was correct. The provision of an insurance 
policy which requires the insured to furnish the insurer proofs 
of loss is one inserted in the policy for the benefit of the in- 
surer, to enable it to ascertain the cause of the fire and the 
extent of the damages, and it is a provision which the insurer 
may waive; and, where it denies that the policy was in force 
at the time of the loss of the insured property. it will be con- 
clusively presumed to have waived the furnishing to it of 
proofs of loss. If the policy was not in force at the date of 
the fire, the furnishing by the insured of proofs of loss would 
be an entirely useless proceeding. This waiver of furnishing 
proofs of loss may be made before suit is brought by the in- 
surer’s unconditional denial of its liability for the loss, or it 
may be waived after the suit is brought by interposing to the 
action a defense that the policy was not in force at the time of 
the loss. In Phenix Ins. Co. vs. Bachelder (32 Neb.,'490), it 
was held: ‘ The absolute denial by the insurer of all liability, 
on the ground that the policy was not in force at the time of 
the loss, is a waiver of the preliminary proofs of loss required 
by the policy. To the same effect are St. Paul Fire & Marine 
Ins. Co. vs. Gotthelf, 35 Neb.. 351; Western Home Ins. Co. vs. 
Richardson, 40 Neb., 1; Omaha Fire Ins. Co. vs. Dierks, 48 
Neb., 473; Id., 48 Neb., 569; Dwelling House Ins. Co. vs. 
Brewster, 48 Neb., 528; German Ins. & Savings Institution vs. 
Kline, 44 Neb., 395; Home Fire Ins. Co. vs. Hammang, 44 
Neb., 566; Rochester Loan & Banking Co. vs. Liberty Ins. Co., 
44 Neb., 537; ‘tna Ins. Co. vs. Simmons, 49 Neb., 811; Home 
Fire Ins. Co. vs. Fallon, 45 Neb., 554. The defense interposed 
by the insurer, that the policy was not in force at the time of 
the fire because the insured property was vacant and unocecu- 
pied, contrary to the provisions of the policy, rendered it un- 
necessary for the insured to prove the allegation of her peti- 
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tion that prior to the bringing of the suit she had furnished 
the insured with proofs of loss.” 

In McBryde vs. Insurance Co, (55 S. C., 589) the assured fur. 
nished proof of loss, but did not accompany it with a certificate 
of the nearest magistrate as to its correctness, as the policy 
required. For this reason, inter alia, the trial court nonsuited 
the plaintiff. The Supreme Court reversed the judgment of 
the trial court, and after holding that, as the company did not 
object to the proof of loss because it was not accompanied by 
the certificate of the magistrate at the time it was served, it 
could not be heard to raise such an objection afterward, said: 
“ Furthermore, the defendant. by contesting the case on the 
merits, waived the right to object to the proofs of loss.” 

But it is said in this case that the defendant objected that 
no proof of loss had been made at the very first moment it was 
called upon to speak or define its position, or that it was made 
aware that any claim was asserted against it, and hence it has 
never, either expressly or by acts or conduct, Waived, or indi- 
cated any intention to waive, the proof of loss. This is true. 
But it does not make the case any different from what it 
would have been if the demand of payment had been made be- 
fore the expiration of the time limited for making proof of 
loss, or after the expiration of the time limited for making 
proof of loss and before the suit was brought, and if, upon 
such a demand at either of said times, the defendant had re- 
fused to pay because the loss occurred from a risk not insured 
against, and also because no proof of loss had been made: for 
in both of such instances there would have been no express 
Waiver, and, instead of an intention to waive proof of loss, 
there would be the express intention not to waive the proof of 
loss, but to insist upon it. Yet in both such cases the defend- 
ant would be cut off from defending on the ground that no 
proof of loss had been made, because it defended upon the 
substantive ground that the loss did not occur from a risk 
assured against. In cases where the demand is made before 
the expiration of the time limited for making proof of loss, and 
the refusal is based pon a substantive ground, and also upon 
the ground that no proof of loss has been made, all the author- 
ities hold that it is not necessary for the assured to make proof 
of loss, because to make proof of loss would be a perfectly 
idle thing to do, for the reason that even if properly made. the 
company would not pay. Therefore the law Says such a re- 
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fusal amounts to a waiver of proof of loss. It is not exactly 
accurate, perhaps, to call it a waiver, or an estoppel, either; 
but it is so called for the sake of brevity. Really it means 
that the law never requires a useless thing to be done. 
Hence, if the demand is made before the expiration of the 
time limited for making proof of loss, and the refusal is based 
upon a substantive ground, and also because no proof of loss 
has been made, the law excuses the insured from making 
proof of loss. because it would do no one any good to make 
such proof. At first, the courts put it upon the ground of 
estoppel; that is, that the company had thrown the insured 
off of his guard, and led him to believe proof of loss would not 
be required. But afterward it was seen that this was not the 
true reason of the rule; for it could not be said that the com- 
pany had led the insured to believe that it would not insist 
upon proof of loss, for the reason that it did insist upon proof 
of loss, and did refuse to pay partly because no proof of loss 
had been made. Therefore the doctrine of estoppel had to be 
abandoned. Then the courts put it on the ground that a re- 
fusal for such a double reason amounted to a waiver. By this 
is really meant that it would have been perfectly useless for 
the assured to make proof of loss, for the company would not 
have paid if it had been made, and therefore the insured will 
not be required todo a perfectly useless and unnecessary thing. 
If such demand and refusal for such double reason occurs be- 
fore the expiration of the time limited for making proof of 
loss, it cannot be said there was any inconsistency in the posi- 
tion taken by the company, and it cannot be said that the 
assured had any right to assume or believe that the company 
would not insist upon proof of loss. Yet in all such cases it 
is held that a refusal to pay for a substantive reason dis- 
penses with the necessity for making proof of loss. In cases 
where the demand and the refusal for such double reason oc- 
curs after the expiration of the time limited for making proof 
of loss, it cannot be said the company has taken inconsistent 
positions, nor that it has shown any intention to waive proof 
of loss. Yet in such cases it is held that a refusal to pay fora 
substantive reason dispenses with the necessity for making 
proof of loss, because it would not have paid, even if proof of 
loss had been made, and therefore it would have been an idle 
thing for the assured to have done to have made proof of loss. 
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If these two postulates are true, then the conclusion fol- 
lows, as surely as the shadow follows the substance, that if 
the demand is made by a suit, and the refusal to pay for a sub- 
stantive reason, and also because no proof of loss has been 
made, takes the shape and form of an answer, the law dis- 
penses with proof of loss, not because the defendant is es- 
topped to defend on that ground, not because the two reasons 
on grounds are inconsistent, not because the defendant has 
shown any intention to waive proof of loss (fer in none of the 
three cases illustrated was there any such intention, but quite 
the reverse), but because the defendant has waived proof of 
loss; that is, it has demonstrated that, if proof of loss had 
been made, it would have still refused to pay, and therefore 
it would have been a perfectly useless thing for the assured 
to have done, and hence the law dispenses with it. It will be 
noted that in all three cases there was a refusal to pay be- 
cause no proof of loss had been made, and therefore, as here, 
the defendant set up this claim at the very first moment it 
was informed that any demand was asserted against it. 
There is, therefore, no possible difference between the defend- 
ant in this case and the company in either of the two cases 
illustrated. The courts have therefore either been wholly 
and fundamentally wrong in everything that has been said or 
written as to waiver, either before the expiration of the time 
for making proof of loss, or after the expiration of such time 
and before the suit was begun, or else the same principle must 
apply if such demand and refusal for such double reason oc- 
curs by the institution of a suit and the interposition of such 
a double defense. The underlying reason of the rule is that 
proof of loss is required solely by contract, and that it was 
inserted in the contract for the benefit of the company; that 
is, it was intended to give the company prompt notice of the 
loss, so that it could investigate and ascertain the cause of 
the death, and learn all the facts that might throw light upon 
the bona fides of the claim of the assured to the indemnity for 
which he had been paying. It was to enable the company to 
be put into a position to ascertain the truth, before the evi- 
dences of the truth became buried or extinct. If, therefore, it 
appears at any time that the company had knowledge of the 
case, so as to be able to defend on the ground that the loss 
occurred from a risk not insured against, it had all the in- 
formation it could have obtained if proof of loss had been 
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promptly made, and therefore it would be unconscionable to 
allow the company to avoid payment or evade liability for the 
failure of the assured to do a thing that would subserve no 
useful purpose and would have been an idle and meaningless 
ceremony. 

But it is said such is the contract of the parties, and, as 
they had a right to make such a contract, they must abide by 
it, and the courts are powerless to relieve them. If this be 
true, then how happens it that the courts relieve them at all? 
By what right or logic can it be said that the courts can and 
will relieve the assured if the waiver occurs before the expira- 
tion of the time limited for making proof of loss? It is not 
because there is any express Waiver, or any intention to waive 
proof of loss; for the company refused to pay partly on the 
ground that no proof of loss had been made. If the contract 
is absolute and imperative, then the courts have no right to 
dispense with performance by both parties of all the condi- 
tions and terms of the contract. If it is a matter of contract- 
ual right, the courts have no power to imply a waiver, and 


therefore everything that has ever been written is wrong; for, 


if it is a contractual right, the company has a right to insist 
upon it at all times, and it is then wholly immaterial at what 
time the company refused to pay because proof of loss had 
not been made, and equally immaterial that the company at 
the same time also refused to pay for a substantive reason. 
Either all the adjudicated cases are wrong, and the company 
has a right to refuse to pay for a substantive reason, and also 
because no proof of loss has been made, or else a refusal to pay 
for a substantive reason waives, or dispenses with, or makes 
wholly useless, proof of loss; and this is true, no matter at 
what time or in what way the question arises, whether before 
the expiration of the time limited for making proof of loss, or 
after the expiration of such time and before suit is brought, or 
after the suit is brought. There is no middle ground, and no 
room for differentiation. Consistency, logic, reason, and com- 
mon sense put the rights of the parties in the same boat under 
all circumstances. And there is no hardship upon an insur- 
ance company to adopt the rule announced herein; for there 
is here no pretense that the company did not learn the truth 
about the death, there is no pretense of any fraud perpetrated 
upon the company, nor of any concealment of facts, nor yet 
that the company could have been put in any better position 
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if proof of loss had been made. On the contrary, the com- 
pany itself sets up the facts as to the death, and then asserts 
as a matter of law that the policy did not cover such a risk. 
The plaintiff admits the facts and contests the defendant’s 
claim as to the law. Therefore the defendant is not damaged 
a particle by the failure to make proof of loss. The defendant 
would not have paid if proof of loss had been made. The de- 
fendant is clearly liable for the loss, and for it to keep all the 
premiums it collected as payment for this indemnity, and 
then to evade or avoid its just liability because the plaintiff 
did not do a thing that would have been perfectly useless, an 
idle ceremony, and in this case a mere formal act, would be 
unconscionable and against good morals. 

Without further elaboration, it results that by pleading 
that the death ensued from a cause not insured against, but 
from one of the causes excepted in the policy, the company 
waived the right to plead want of notice and proofs of loss. 
This being true, there was no fact for the jury to find. The 
whole case was one of law for the court. The plaintiff was en- 
titled to raise these questions of law by a motion in arrest, as 
she did, and the trial court erred in overruling the motion, and 
in holding, when overruling that motion, that the plaintiff 
was not entitled to recover as a matter of law. For these 
reasons I think the judgment of the Circuit Court should be 
reversed, and the cause remanded, with directions to sustain 
the plaintiff's motion non obstante, and to enter a judgment 
for the plaintiff for the amount specified in the policy, with 
interest thereon from the date of the institution of this action. 

All except Robinson, C. J., concur as to paragraph 1 of the 
opinion in division, and all except Robinson, C. J., also concur 
as to the result reached herein, but do not otherwise agree to 
the reasoning employed in paragraph 2. Burgess, J., concurs 
in toto. 

VALLIANT, J. 

Defendant, an accident insurance company, issued its policy 
March 24, 1891, insuring the life of James Dezell against 
* bodily injuries sustained through external, violent, and acci- 
dental means ” in the sum of $5,000, payable to his wife, the 
plaintiff in this suit. It was stipulated in the policy that the 
insurance did not cover 


Injuries, fatal or otherwise, resulting from poison or any 
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thing accidentally or otherwise taken, administered, ab- 

sorbed, or inhaled, 

And, further, that “ this policy is issued subject to the condi- 
tions on the back hereof.” Among the conditions on the back 
were the following :— 

Immediate written notice of accident must be given to 
the company, affirmative proof of loss must be furnished ,as 
soon as the nature of and the extent of same can be de- 
termined, and any legal proceedings for recovery must be 
commenced within six months in cases of death. 

The petition states that the insured paid the premiums an- 
nually as they became due, and that the policy was in full 
force on September 28, 1896, when “the said James Dezell 
was suffering from neuralgia or other physical ailment, for 
which said affliction, to allay the pain thereof, his attending 
physician had prescribed and was then prescribing the use 
of a certain remedial agent and sedative known as * mor- 
phine,” and that upon said last-mentioned date said James 
Dezell took said morphine for the purpose of allaying the pain 
occasioned by the disease from which he was suffering as 


, 


aforesaid, in accordance with the advice as aforesaid of his 
said physician, and that death resulted thereafter upon said 
date accidentally in consequence thereof.” The petition also 
states that after the death of her husband the plaintiff imme- 
diately gave written notice to the defendant, and in all other 
respects complied with the terms of the policy. The first an- 
swer filed was a general denial; but afterward defendant filed 
an amended answer, in which it admitted the issuance of the 
policy and that the same was in full force at the date of the 
death of plaintiff's husband, then denied all allegations of the 
petition “not hereinafter specifically admitted.” Then the 
amended answer went on to state the provisions of the policy 
as hereinafter quoted, and averred that the insured “ did not 
die of any bodily injuries sustained through any external, 
violent, or accidental means, but, upon the contrary, died from 
the result of a medicine, commonly called ‘ morphine,’ inten- 
tionally and knowingly taken by said deceased without ex- 
pecting or intending the same should produce death,” and it 
concluded with this paragraph: “And, further answering 
herein, the defendant states that no immediate written notice 
of said claimed accident charged in plaintiff’s petition was 
ever given to the defendant herein, and that no affirmative 
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proof of loss or death, or of a claimed accident, as alleged in 
plaintifi’s petition, was ever furnished to this defendant, nor 
did defendant ever know thereof, or ascertain that any claim 
was ever made that said deceased died from an accident, with- 
in the meaning of the policy sued upon, until three and one- 
half years after the death of deceased; to wit, until March 
23, 1900, the date of the institution of this suit.” Reply, gen- 
eral denial. 

Upon the trial the evidence for the plaintiff tended to prove 
the allegations of the petition. The evidence on the part of 
the defendant tended to prove that no notice of the accident 
or death was ever given, and that the first information thereof 
defendant had was through the institution of this suit, March 
23, 1900, more than three years after the death of the insured. 
The only conflict in the evidence was on the question whether 
notice of the death had been given. On that point the testi- 
mony for the plaintiff was that of a lawyer to whom she had 
given this, with three ordinary life policies on the life of her 
husband, to collect. He testified that he had no distinct 
recollection of having given the notice, but he thinks he must 
have done so, for the reason that he recollects writing to the 
three other companies for blanks on which to make out proofs 
of loss, received the blanks, made the proof, and collected the 
policies. His letter book, in which copies of these letters 
would have been kept, was lost. He kept this policy about 
two years, and then returned it to the plaintiff. The evidence 
for the defendant tended to show that no notice was ever 
given, and that the first information the defendant had of the 
death was through the institution of this suit. 

The court, at the request of plaintiff, gave two instructions, 
which were to the effect that if the insured took the morphine 
only to relieve the pain of neuralgia, and unintentionally and 
accidentally took an overdose, which caused his death, and the 
plaintiff immediately gave notice of the death by letter ad 
dressed to the company in New York, duly stamped and 
mailed, and in the letter requested the usual blank forms for 
making proof of loss, to which defendant made no reply, the 
verdict should be for the plaintiff. Defendant asked only a 
peremptory instruction that the verdict should be for defend- 
ant, which the court refused. The case was given to the jury 
under the instructions asked by the plaintiff, and there was a 


verdict for the defendant. Plaintiff filed motions for a new 
VoL. XXXII.—59. 
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trial, in arrest of judgment, and for judgment non obstante 
veredicto. The court overruled the motions, and the plaintiff 
appealed. 

1. In the opinion in this case filed in Division No. 1 by Mar- 
shall, J., it is shown that under the averments in the petition 
and the admissions in the answer, to say nothing of the evi- 
dence adduced, the plaintiff was entitled to a judgment, un- 
less she was precluded by ihe failure to give the notice re- 
quired by the policy. What the learned judge in that opinion 
on that subject has said leaves nothing more to be said. But 
if, under the terms of this policy relating to the notice, and 
under the facts relating to the death of the insured, as de- 
clared and admitted by the pleadings, the defendant would 
have been discharged from its liability for failure of the plain- 
tiff to give the notice, then we have to decide whether the 
defendant, by answering as it has, has waived its right to 
defend on the ground of want of notice. The position taken 
by appellant is that the defendant has waived its right to de- 
fend on this ground, first, because it first filed a general denial 
for its answer; and, second, because in its amended answer 
it takes the ground that the death of the insured was from a 
cause not covered by the policy, and that the denial of lia- 
bility on the merits of the case is a waiver of a defense based 
on a less meritorious ground. There is no difference, so far 
as this point is concerned, in the position of the defendant in 
its original answer and that in its amended answer. The 
petition anticipated the defense of want of notice, and ad- 
vanced to meet it by the affirmative statement that the writ- 
ten notice required by the policy had been given. The general 
denial joined that issue as well as all others tendered by the 
petition. The defendant only met the case in the form in which 
it came. 

Appellant’s proposition is that defendant, by the act of de- 
nying in its answer that the policy covered the loss, waived 
the defense of want of notice, notwithstanding that defense 
was expressly pleaded also. Some of the cases cited by the 
learned counsel for appellant lead in that direction, but none 
of them go to that extent. Courts do not favor forfeitures. 
Courts do not favor the defeat of a meritorious cause on any 
purely technical ground. Insurance companies have probably 
realized that fact more clearly than any other class of busi- 
ness concerns. The business of life insurance requires of its 
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followers peculiar technical knowledge. The expert in the 
business knows a great deal more about it than the man of 
average intelligence who takes out a policy on his own life. 
The Legislatures in most of the States have recognized that 
in the act of making a contract for life insurance the company, 
by its pecular technical knowledge, has an advantage over 
a man of ordinary business capacity not trained in that art, 
and have imposed certain conditions upon such contracts for 
the protection of the insured, which will be enforced even 
against the express terms of the policy; and not only have the 
Legislatures exerted their authority in such matters, but the 
courts of the country also have strained the discretion that 
lies in the scope of judicial interpretation to prevent a for- 
feiture of the insurance. Sometimes the reasoning of the 
court in such case is so technical that to the mind of the lay- 
man it but thinly disguises the praiseworthy motive to do 
justice in that particular case in spite of the letter of the 
contract. 

Clauses requiring prompt notice and proof of loss are to be 
found in perhaps all policies of insurance, and the courts have 
never said of them that they were unreasonable, but have said 
of them that the companies were estopped from claiming the 
benefit of them, or that a defense on that ground was waived, 
under circumstances in which all doubts would have to be re- 
solved against the company in order to reach that conclusion. 
In the earlier cases, when defense under such a clause was de- 
nied, the decision was put on the ground of estoppel. That 
had reference to refusal to pay before the period in which 
proof of loss was required had expired. Afterwards cases 
arose in which the defense was denied on account of the con- 
duct of the insurer after that period had expired, and then it 
was put on the ground of waiver. But to create an estoppel 
there must have been conduct on the part of the insurer which 
induced, or might have induced, the holder of the policy to re- 
frain from furnishing the proof of loss; and to create a 
waiver there must have been an intention to waive. If we 
should now go a step farther than any court has yet gone, and 
sav that an insurer has no right to make a defense under this 
clause, although he may have done nothing to induce the in- 
sured to refrain from making his proof of loss, or nothing to 
indicate an intention to waive his right, we would have to in- 
vent some other reason to sustain that doctrine. 
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Before going through some of the cases (for they are too 
numerous to go through all of them) to which we are referred 
in the briefs of counsel, let us recall the facts touching this 
point in this case. The insured died September 28, 1896. The 
testimony for defendant tended to show that the defendant 
had no notice of the death until this suit was filed March 23, 
1900, three vears and a half thereafter. No negotiations, no 
correspondence, no discussion passed between the parties re- 
lating to the matter. When the defendant was called into 
court to answer the suit, it answered, and said (or attempted, 
at least, to say) that the death was from a cause not covered 
by the policy, and, besides, no notice of the death was given, 
as required by the contract. Appellant asks us now to say 
that the answer means that the defendant waives the notice. 
No greater violence could be done to the letter and spirit of 
the answer than to give it that meaning. No case cited by ap- 
pellant would justify such an interpretation. There is no 
necessity for looking into the cases which hold that when an 
insurance company informs the holder of the policy, before 
the period prescribed for making the proof of loss has expired, 
that it has resolved not to pay the insurance, the policyholder 
is excused from the duty of furnishing such proof to the com- 
pany. The justice and sound logic of those decisions are not 
questioned. And no one will dispute the proposition that the 
company may, if it so wills, waive its right to notice and proof 
of loss after, as well as before, the expiration of the period for 
furnishing the same. But waiver, unconnected with estoppel, 
is an act of the will and the resut of an intention. 

The case first on appellant’s list in support of the proposi- 
tion contended for is Crenshaw vs. Insurance Co., 71 Mo. App.. 
42. There is language in that opinion which, separated from 
the facts of the case, gives countenance to appellant's posi- 
tion. It is there said: “ The adjudicated cases are all in ac- 
cord to the effect that the refusal to recognize the existence 
of any claim, or a refusal to pay, renders the delivery of notice 
and proof of loss a needless ceremony, and is treated as a 
waiver of a strict compliance with the conditions as to pre- 
liminary notice and proofs in respect to form and time.” The 
court does not there say when such refusal must oceur in 
order to have the effect of the waiver mentioned. It says that 
the adjudicated cases are all in accord with the proposition, 
by which expression we understand the court to mean that it 
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announces no new doctrine, nor takes any advanced position, 
but cites adjudicated cases which it says announces the same 
principle. That case arose in a justice’s court, where there 
were no pleadings, and the only means the Appellate Court 
had of ascertaining what the issues were that had been tried 
in the court were the instructions given. From these it ap- 
peared that the defendant placed its defense on two grounds 
only, one of which was that the accident in which the plaintiff 
claimed to have been injured resulted from a violation by him 
of the rules of the Armour Packing Company, in whose service 
he was at the time; and the other was that he was not injured 
atall. From aught that appears of the report in that case, the 
defense of want of notice was raised for the first time in the 
_Court of Appeals. The court held that the defense was 
waived. In its opinion the court says: “ In McComas vs. In- 
surance Co. (56 Mo., 573) it was ruled that in a suit on a policy 
of life insurance, when the company in its defense denies all 
responsibility and refuses to pay anything, such defense 
amounts to a waiver of notice and proof of death.” So this 
court in that case did say, but that language must be under- 
stood as referring to the facts of the case. It does not appear, 
from the report of the case, that the defendant made any de- 
fense in the trial court on that ground, and the point only 
arose incidentally in the \ppellate Court. The trial court had 
instructed the jury that plaintiff was entitled to interest on 
the amount of the insurance from a certain date. The de- 
fendant made the point in the Appellate Court that interest 
should run only from the date the money was due, which by 
the terms of the policy was sixty days after the notice and 
proof of loss. The court ruled that, as the defense had been 
made on the ground that the deceased had committed suicide 
(which was a cause of death the policy did not cover) the plain- 
tiff was entitled to interest beginning sixty days after the 
death of her husband. ‘That is as far as the McComas Case 
goes in support of the waiver theory. 

In Rippstein vs. Insurance Co. (57 Mo., 86) we gather from 
the report that the proofs of loss were furnished the company, 
but it refused to pay on the ground that the death occurred 
from a cause excepted from the insurance. The answer put 
the defense on two grounds—one that the loss was not cov- 
ered by the policy, the other that in making the proofs of loss 
the plaintiff did not comply with the forms prescribed by the 





934 Insurance Law Journal. | Oct., 


terms of the policy. The court said that the defendant had 
made no objection to the form of the proofs as furnished, but 
refused to pay on other grounds, and it thereby waived its 
right to object to the character of the proofs at the trial. 

In Tayloe vs. Insurance Co. (50 U. S., 390) negotiations for 
the insurance were conducted through letter correspondence, 
the fire occurred before a policy was delivered, and after it 
occurred the company refused to issue a policy; and the ques- 
tion was, had the negotiations at the time of the fire reached 
the stage when they amounted to a contract of insurance? 
The company contended they did not. The defense was, there 
was no contract of insurance, and, besides, there had been no 
notice and proof of loss, as policies issued by the company re- 
quired. The court held that proof of loss that would have 
been called for by a policy, if one had been issued, was no de- 
fense in the case when none was issued. Any language in the 
opinion that may seem to sustain the appellant’s view on this 
point must be understood as intended to apply to the facts of 
that case. 

Norwich, ete., vs. Insurance Co. (34 Conn., 561) is relied on 
by appellant and is cited in the Crenshaw Case, above referred 
to. That was a suit on a fire insurance policy on a steamboat. 
As soon as the loss occurred the owners gave written notice 
to the insurer, who investigated it and notified the owners 
that it refused to pay on the ground that it was a marine, and 
not a fire, loss. The court said: “ The motion also finds, in 
strict accordance with the fact, that this was all done before 
the time within which the plaintiff by the terms of the policy 
was bound to present the formal proofs had expired. The 
court charged the jury that this denial of all liability what- 
ever by the defendants was, in judgment of law, a waiver of 
any further proofs of loss. On this point the authorities are 
unanimous and decisive, and fully maintain the rule laid down 
by the court.” 

In Thwing vs. Insurance Co. (111 Mass., 93, loc. cit., 110) the 
court uses this language: “When an insurer, with knowledge 
of a claim under a policy, rests his defense exclusively on 
other grounds, he is deemed to have waived all objections to 
the reasonableness and sufficiency of the notice and proofs of 
loss.” That language was used concerning the application 
of an insurer who was seeking the aid of a court of equity to 
relieve him of the effects of a judgment at law in which he had 
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submitted his case to the jury on an agreed statement and 
had lost. The court held that, having submitted his case for 
the verdict of the jury on issues agreed upon, and not includ- 
ing the question of lack of notice and proofs of loss in the 
agreed statement, he waived the defense. 

Equitable Life Ins. Co. vs. Hiett’s Adm’r (19 U. 8. App., 173, 
7 C. C. A., 359) is also cited, and language used in the opinion 
is quoted, as sustaining appellant’s theory. In that case this 
language is used: ‘It is invariably held that a refusal by an 
insurer to pay a claim after a loss has occurred, because of a 
breach of any of the substantial provisions of the policy, is in 
itself a waiver of the provision requiring notice and proofs of 
loss to be submitted within a specified number of days after 
the loss occurs. The cases to this effect are almost too nu- 
merous for citation, and only a few will be referred to.” Then 
the court refers to Tayloe vs. Insurance Co., Norwich, etc., vs. 
Insurance Co., and Thwing vs. Insurance Co., which we have 
above analyzed. The citing of those cases as supporting the 
principle there announced shows that the learned judge in- 
tended by what he said to confine the language used to a case 
falling within the principles declared in those cases and to 
the facts of the case he was then deciding. Now, what were 
the facts in that case? The company had issued a policy to 
Hiett undef a contract in which it was agreed that Hiett 
would waive the benefit of the Missouri statute in reference to 
nonforfeiture for nonpayment of premiums, and the policy 
should be forfeited if the premiums were not paid as therein 
agreed. Hiett had paid the annual premiums to keep the 
policy in full force up to April 5, 1889, but failed to pay the 
premium due on that date. The company by a resolution of 
date May 31, 1889, declared the policy forfeited for nonpay- 
ment of the premium due April 5, 1889, and it was so entered 
on the company’s books. Hiett died August 13, 1890. The 
administrator found among Hiett’s papers a notice given by 
the company to him before April 5, 1889, that his premium 
was due at that date, and unless it was then paid the policy 
would be forfeited. The administrator, not finding any re- 
ceipt for that premium, relied on the statement contained in 
the notice, concluded the policy was forfeited, and for that 
reason did not send to the company proofs of loss. In Decem- 
ber, 1890, however, the administrator was advised that under 
the law of Missouri the policy was not forfeited, but was car- 





936 Insurance Law Journal. [ Oo'., 


ried by force of the statute as temporary insurance to a date 
beyond that of the death of the insured. Then the adminis- 
trator applied to the company for blanks on which to make 
out the proofs of loss, and the company refused, on the ground 
that the policy was forfeited, but in a letter by its attorneys 
to the attorneys of the administrator stated that the question 
of the validity of a similar clause in the contract by which 
Hiett essayed to waive the provisions of the statute was then 
pending in a suit before the Supreme Court of the United 
States, and a decision was soon expected, “and that the de- 
cision thereof will be conclusive of the claim made by you.” 
The decision in the*case referred to in the letter was rendered 
in May, 1891, and was adverse to the insurance company. 
Then the correspondence between the attorneys was renewed, 
in which the attorneys for the company stated that they had 
advised the company to furnish blanks for the proofs of loss, 
and concluded by saying: ‘ Upon receipt of your proofs, I do 
not doubt they will promptly act in the matter.” But the 
company at last refused to furnish the blanks, and when the 
suit followed the only defense made was that proofs of loss 
had not been furnished as the policy required. The point de- 
cided in that case was that evidence of those facts was suffi- 
cient on which to submit to the jury the question of whether 
the defendant had intended to waive the requirement in the 
policy as to proofs of loss. There we see that the company 
repudiated the liability, not only before the period for making 
proofs had elapsed, but before the death of the insured had 
notified him that it would do so, and had so entered it on its 
books. What Judge Thayer said in that case was in reference 
to those facts. 

We are referred, also, to some New York cases. In Prentice 
vs. Insurance Co. (77 N. Y., 483, loc. cit., 489) the court said: 
“It is now understood to be the doctrine of this court that no 
new consideration is required to support a waiver by an insur- 
ance company of a condition in respect to the time of serving 
proofs of loss, and that it may be done by acts or conduct, oc- 
curring subsequent to the breach of the condition, indicating 
an intention to waive such condition, although there is no new 
consideration, and although there may be no technical estop- 
pel.” Without pausing to investigate the soundness of the 
proposition that the insurance company may be held as ob- 
ligated by a waiver of a valuable right when there is neither 
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a consideration to support it as a contract, nor an element of 
estoppel in it, it is sufficient for our present purpose to see 
what the facts of the case were in which the court used that 
language. The case there was a life insurance policy which 
had been assigned to a third party with the consent of the 
company. The policy required immediate notice of the death 
of the insured, and full proofs to be furnished within twelve 
months, “or all claims will be forfeited.” The insured was 
dead two vears before the assignee of the policy heard of it, 
and in those two years he had paid the premiums, on receipt 
of notice which the company sent him; he and the company 
supposing the man was still alive. Immediately after hear- 
ing of the death of the insured, the holder of the policy noti- 
fied the company, and requested blanks for making out proofs 
of loss, which blanks the company furnished. The proofs were 
made in due form, and delivered to the company, who received 
them without objection and retained them three months, then 
refused to pay on the sole ground that proofs had not been 
furnished within the time prescribed, but made no offer to re- 
turn the premiums for the two years paid under mistake. 
The court held that the defendant had waived the right to de- 
clare the forfeiture on that ground. It was in reference to 
those facts that the court used the language quoted. 

Brink vs. Fire Ins. Co. (80 N. Y., 108) was a suit on a fire 
policy, which required proof of loss ‘to be furnished as soon 
after the fire as possible. The circumstances of the case ren- 
dered some delay unavoidable, but the proofs were furnished 
within what the court concluded was a reasonable time under 
the conditions. The company received the proofs, retained 
them, examined the plaintiffs in respect to them, and then 
decided not to pay on the ground of fraud, and so notified the 
plaintiffs. The court held that the defendant was estopped 
from claiming a forfeiture, saying: ‘“ Every consideration of 
public policy demands that insurance companies should be 
required to deal with their customers with entire fairness and 
frankness. They may refuse to pay without specifying any 
ground, and insist upon any available ground; but if they 
plant themselves upon any specified defense, and so notify the 
assured, they should not be permitted to retract, after the 
latter has acted upon their position as announced, and in- 
curred expenses in consequence of it.” 
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The same court afterward, in Devens vs. Insurance Co. (83 
N. Y., 168, loc. cit., 173) referred to the Brink Case, and said: 
“The doctrine of waiver was, we think, properly applied in 
that case; but it should not be extended, so as to deprive a 
party of his defense, merely because he negligently, or incau- 
tiously, when a claim is first presented, while denying its lia- 
bility, omits to disclose the ground of his defense, or states 
another ground than that upon which he finally relies. There 
must, in addition, be evidence from which the jury would be 
justified in finding that with full knowledge of the facts there 
was an intention to abandon, or not to insist upon, the par- 
ticular defense relied upon, or that it was purposely concealed 
under circumstances calculated to, and which actually did, 
mislead the other party to his injury.” 

And later the same court, in Armstrong vs. Insurance Co. 
(130 N. Y., 560), discussing the same subject and referring to 
its former decisions, above quoted, said (loc. cit., 565, 130 N. 
Y.): “ While the later decisions all hold that such waiver 
need not be based upon a technical estoppel, in all the cases 
where this question is presented, where there has been no ex- 
press waiver, the fact is recognized that there exists the ele- 
ments of an estoppel.” 

The language used in the Nebraska cases cited goes farther 
in the direction of appellant’s position than any other to 
which our attention has been called; but when we interpret 
that language, as we must, in the light of the facts of the 
cases to which it applies, it falls short of saying that where 
an insurance company, speaking for the first time on the sub- 
ject in its answer to the plaintiff’s petition, savs, “Actio non,” 
because the insured died of a cause not covered by the policy, 
and, besides, the plaintiff failed to give the notice which the 
policy required, the company by that plea intends to say, or 
must be construed as intending thereby to say, that it waives 
the right to defend on that ground. In Omaha Fire Ins. Co. 
vs. Dierks (43 Neb., 473, loc. cit., 483) the court says: “All the 
authorities agree that the provisions of an insurance policy 
requiring the insured to give notice of the destruction of the 
insured property and to furnish the insurer proof of loss may 
be waived by the conduct of the insured; and in this case we 
think that the insurance company, by placing its defense to 
this action on the ground that the policy sued upon was not 
in force at the time of the destruction of the property, waived 
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the provision of the policy which required the insured to give 
it notice of the loss, and made that issue in this case wholly 
immaterial.” The court does not intend by what it there says 
to announce any new or advanced doctrine, or to make a pre- 
cedent. On the contrary, it says that the principle it an- 
nounces is one in which “all the authorities agree,” and 
among the numerous cases referred to as announcing the same 
doctrine is Phillips vs. Insurance Co., 14 Mo., 221. The Ne- 
braska court was dealing with a case in which the plaintiffs in 
their petition had stated that they had given the notice re- 
quired. The answer of the defendant is not copied in full in 
the opinion, and therefore we may be excused if we mistake 
its purport; but we gather, from what is said of it, that it 
denied all the allegations of the petition, and advanced the 
affirmative plea that the plaintiffs, in violation of the terms 
of the policy, had placed a mortgage on the property insured. 
The court said that the evidence showed that whilst the plain- 
tiffs themselves had not given the defendant notice, vet the 
defendant had actual knowledge of the fire through its agent, 
who was himself at the fire, and who gave immediate notice 
of it to defendant. Then the court goes on to judge the an- 
swer of the defendant under the rules of pleading, and says: 
“ This defense, set up in the answer of the insurance company, 
was, in effect, a plea of confession and avoidance. It in effect 
admitted the execution and delivery of the policy, the receipt 
of the premiums, the destruction of the insured property by 
. fire, and the receipt by it of notice of the fire. This defense 
that the policy was not in force at the time the loss occurred 
is utterly inconsistent with the defense of want of notice of 
the loss.” Thus we see that the court, after finding that the 
defendant had actual notice of the fire, disposes of the case on 
an interpretation of the pleadings, and under that interpreta- 
tion it holds that, not only was the fact of notice admitted, but 
all the other affirmative statements in the petition were like- 
wise admitted, and the case was reduced alone to the question 
of the mortgage. We infer, therefore, that under the rules of 
pleading in that State, if a plaintiff sues an insurance com- 
pany, alleging in ‘his petition that the defendant issued the 
fire policy, that the goods were destroyed by fire, and other 
allegations necessary to make out his case, and if the truth 
was that the defendant had not issued the policy, and that the 
goods had not been destroyed by fire, and, besides that, that 
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after the date of the alleged issuance of the policy the plain- 
tiff had put a mortgage on the property, the defendant could 
not, after denying the allegations of the petition, plead af- 
firmatively that the plaintiff had mortgaged the property, 
without being thereby adjudged to have confessed that it is- 
sued the policy and that the goods were destroyed by fire. We 
have no doubt the Nebraska court correctly construed its own 
statute; but the rules of pleading are not entirely uniform in 
all the States, not so even in those States having Codes of 
Civil Procedure of the same general nature. Under our sys- 
tem a defendant in his answer may avail himself of as many 
defenses as he may have, provided they be not inconsistent; 
that is, provided the proof of one does not disprove another. 
And, even when he pleads inconsistent defenses, neither his 
adversary nor the court can choose for him which he will 
abandon. He is entitled to make the election. There are no 
rules of pleading applicable to an insurance company not ap- 
plicable to other defendants. Under the rules of pleading in 
this State, in the case just supposed, the defendant would be 
allowed the benefit of both of its denials and its affirmative 
defense. If a life insurance company is sued in Missouri on 
a policy alleged to have been issued by it, and if it is true that 
the company did not issue the policy, and true that the man 
died of a cause not covered by the alleged policy, and true 
that the notice and proof of loss required by the supposed 
policy were not given, there is nothing in our Code of Civil 
Procedure relating to pleading that forbids the company in 
such case availing itself of all three of those defenses. 

We have devoted so much space to this Nebraska case, be- 
cause the learned counsel for appellant rely with earnestness 
upon it. To the same effect is the later case in that court: 
Omaha Fire Ins. Co. vs. Hildebrand, 54 Neb., 306. In that 
case there seems to have been a general denial, and a plea that 
the insured property was vacant and unoccupied at the time 
it was destroved; and the court said that that plea * rendered 
it unnecessary for the insured to prove the allegation of her 
petition that prior to the bringing of the suit she had fur- 
nished the insurer with proof of loss.” 

The foregoing are not all the cases which the learning and 
industry of counsel have enabled them to bring to our assist- 
ance; but they are the ones chiefly relied on for the proposi- 
tion of appellant, and they give more countenance to it than 
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any others to which our attention has been called. After 
a careful study of those cases we are convinced that it was not 
the intention of the courts to say more than that if the insur- 
ance company, before the time for furnishing proofs of loss 
expired, denied its liability, and let the policyholder know 
that it had resolved not to pay the claim, the latter was ex- 
cused from offering the proofs, and that if, after that time, 
the company did anything in its dealing with the insured 
which showed an intention on its part to waive the defense of 
failure of notice and preliminary proofs, it will be adjudged to 
have done so. The last New York case above cited (Arm- 
strong vs. Insurance Co., 180 N. Y., 560), after reviewing a 
large number of cases, reached the conclusion that the insur- 
ance company was neither estopped to deny that the proofs 
were furnished, nor to be adjudged as having waived that de- 
fense by pleading its nonliability under the terms of the 
policy. The court said (loc. cit. 567, 130 N. Yj: “ It needs no 
argument to show that it was justified in standing upon its 
legal rights and asserting them in the ordinary way at the 
proper time, so long as in doing so it did not mislead the 
plaintiff to his own harm. It had the right to base its defense 
to any claim made upon it upon the violation prior to the fire 
of any of the provisions of the contract, and to require per- 
formance by the assured after the fire of those conditions 
which he had contracted to perform, and which were essential 
to his cause of action and preliminary to the assertion of any 
claim upon the policy. And in demanding strict compliance 
with such condition it did not waive any of its rights under 
the contract.” We think that correctly expresses the law, and 
if, therefore, in the case at bar, the failure to give notice and 
make proofs was fatal to the plaintiff’s right of recovery, the 
defendant would not have waived that defense by pleading, if 
it had so pleaded facts showing that the insured died of a 
cause not covered by the policy, and also asserted in the same 
answer the defense of failure of the plaintiff to give the notice 
or make the proofs. 

2. This conclusion brings us back to a re-examination of the 
defendant’s answer in this case, which thus far we have 
treated as if it contained statements of facts going to show 
that the insured died of a cause not covered by the policy. 
We have treated it in that light, because counsel on both sides 
have so treated it, and because it is only in that light that the 
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questions of estoppel and waiver as above discussed have any 
application. Put that is not our judgment of this answer. 
The answer admits the issuance of the policy, that it was in 
full force at the date of the death of the insured, and then 
“denies each and every other allegation in said petition not 
hereinafter specifically admitted.” That denial amounts to 
nothing. It is neither the general nor the special denial which 
our statute calls for: Long vs. Long, 79 Mo., 644; Snyder vs. 
Free, 114 Mo., 363; Young vs. Schofield, 132 Mo., 650; Boles 
vs. Bennington, 136 Mo., 522. The defense, therefore, rests 
upon what follows after that in the answer, which is that the 
insured “ did not die of any bodily injuries sustained through 
any external, violent, or accidental means, but, upon ‘the con- 
trary, died from the result of a medicine commonly called 
‘morphine, intentionally and knowingly taken by said de- 
ceased without expecting or intending the same should pro- 
duce death.” The first part of that sentence expresses a mere 
conclusion; the latter part states the facts from which the 
conclusion is drawn. The sentence, taken as a whole, means 
that in the opinion of the pleader death caused in the manner 
there stated is not an accidental death within the meaning of 
the policy. The answer states the facts substantially as the 
petition states them, but from the same facts draws a different 
conclusion. The court will take the facts as stated, but will 
draw its own conclusion. 

In paragraph 1 of the opinion in this case, delivered in Divi- 
sion No. 1, in which we all concur, Judge Marshall shows, by 
reason and authority, that death caused in the manner stated 
in the pleadings is the result of “ external, violent, and acci- 
dental means” within the meaning of the policy. The only 
purpose of the notice called for by the policy was to put the 
defendant on the inquiry. But when the defendant comes 
into court, and shows by its answer that it knows as much 
about the facts as the plaintiff does, and agrees with the 
paintiff as to the facts, we are bound to conclusively presume 
that it had notice in due time. This presumption is not as a 
finding of the fact from the evidence, which is the province of 
the jury, but as a judgment upon the answer, which is the 
province of the court. In all the cases above discussed, in 
which the terms of the policies in regard to the notice and 
proofs of loss are given, it is stipulated that the failure to give 
such notice and furnish such proof should operate as a for- 
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feiture of all claims under the policy; but in the case at bar 
there is no such penalty specified in the policy and none such 
is pleaded. The answer goes as far as the policy justifies the 
pleader in going, which is to state that the policy was issued 
on the express condition that immediate notice of the death 
should be given, and proofs furnished as soon as the circum- 
stances of the case permitted, and that the plaintiff had 
wholly failed to comply with that condition. In discussing a 
similar clause in a policy the Supreme Court of Nebraska has 
said: ‘“ There is no forfeiture expressly provided for, and we 
are not authorized to supply one by construction:” N. Assur- 
ance Co. vs. Hanna, 60 Neb., 29, citing Rheims vs. Insurance 
Co., 89 W. Va., 672; Tubbs vs. Ins. Co., 84 Mich., 646; Steele 
vs. Ins. Co., 98 Mich., 81; which are to ‘the same effect. In 13 
A. & E. Ency. L. (2d Ed., p. 329) it is said: “And if no forfei- 
ture is provided for in case of failure to furnish proofs, forfei- 
ture being stipulated in case of breach of other requirements, 
or furnishing of the proofs in the specified time is not ex- 
pressly made a condition precedent to recovery, the great ma- 
jority of recent decisions hold that the effect of the failure to 
furnish them is merely to postpone the time of payment to the 
specified time after they are furnished,” And the same law 
writer goes on to say that if no time is specified, or if the no 
tice is required to be given and the proofs furnished immedi- 
ately, it means within a reasonable time, with due diligence: 
Id. p. 380. 

Thus it appears that the courts draw a distinction between 
policies which call for the notice of death and proofs of loss, 
and stipulate that a failure to give such notice or furnish such 
proof shall work a forfeiture of the insurance, and policies 
which call for such notice and proofs, but make no stipulation 
as to the consequence of failure to comply with such call; 
and, whilst the courts are powerless to strike out the forfei- 
ture feature in those contracts in which the parties have seen 
fit to insert it. they are equally powerless to insert such a fea- 
ture when the parties have not seen fit to do so. Where no 
forfeiture is prescribed in the contract, the court should have 
regard to the consequence that results from the failure to 
give the notice as shown by the facts in the case. and, if it ap- 
pears that the purpose for which the notice and proofs were 
required has really been accomplished, the plaintiffs should 
not be precluded. In the first Nebraska case above referred 





944 Insurance Law Journal. [ Oct., 


to that court with reason and justice said that the failure of 
the plaintiff to give the notice was immaterial, “ since it ap- 
pears that the company had actual knowledge of the loss 
through its agents and acted on that knowledge.” That was 
the case where the agent of the company was present at the 
fire and made a report of it, though the plaintiff failed to do 
so. In the case at bar the defendant by its answer shows that 
the purpose for which the notice was required has been ac- 
complished, and, as it was not stipulated in the contract that 
a forfeiture should result from a failure to give the notice, the 
failure in that respect was immaterial, and it furnishes no 
defense to the plaintiif’s suit. The plaintiff’s cause of action 
being otherwise admitted, the motion for a judgment notwith- 
standing the verdict should have been sustained. 

The judgment is therefore reversed, and the cause remanded 
to the Circuit Court, with directions to sustain the plaintiff's 
motion for a judgment notwithstanding the verdict and enter 
judgment accordingly. 

Brace, Gantt, and Fox, JJ., concur. Robinson, C. J., con- 
curs in paragraph 1 of this opinion, and dissents from para- 
graph 2. Marshall and Burgess, JJ., dissent from paragraph 
1, and concur in paragraph 2 and in the result. 
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COURT OF APPEALS OF KENTUCKY. 


NEW YORK LIFE INS. CO. 
v8. 


WARREN DEPOSIT BANK.* 


Failure to return premium note to the maker where the policy was, by 


its terms, lapsed through nonpayment of such note at its maturity, 
and the company made no demand for its payment, did not waive 
the forfeiture. 


Action to obtain a paid-up policy, which was stipulated for in case of 
default, was too late when not brought until five years after such 
default. 


Appeal from Circuit Court, Warren County. Action by the 
Warren Deposit Bank against the New York Life Insurance 
Company. From a judgment in favor of plaintiff, defendant 
appeals. Reversed. 


Houmpurey, Burnertr & Houmpurey, and Mrrcnert & Dv Boss, for 
Appellant. 


J. M. Gatioway, Joun B. Ropes, and W. B. Garnes, for Appellee. 


Nunn, J. 

On December 9, 1889, appellant issued to E. A. Porter a 
policy of insurance for $5,000 on the ordinary life plan. Soon 
after the issual and delivery of the policy, it was assigned and 
put in pledge to the Warren Deposit Bank as security for a 
debt owing by E. A. Porter to the bank. The premiums were 
paid annually until December 9, 1895. The total annual pre- 
mium was $232.50. On December 9, 1895, when the succeeding 
year’s premium became due, by an agreement between the in- 
sured and appellant, the former was permitted to pay $58.38 
in cash, and to execute and deliver his promissory note for 
$175.12, payable June 9, 1896. At the maturity of that note 
he was unable to pay all of it, and, by an agreement with the 
company, he was permitted to pay $43.78, leaving a balance due 
of $131.34, including interest to that date. Thereupon he 
executed and delivered to the company his note for that sum, 
due September 9, 1896. No part of that note was ever paid. 
The note is as follows:— 





* Decision rendered, June 16, 1903. 
VoL. XXXII.—60. 
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Pol. 339,686. New York, June 9, 1896. Three months af- 
ter date I promise to pay to the order of the New York Life 
Insurance Company, $131.34 at the office of the company, 
346 Broadway, New York. Value received. This note is 
given in part payment of the premium due December 9, 1895, 
on the above policy, with the understanding that all claims 
to further insurance and all benefits whatever which full 
payment in cash of said premium would have secured shall 
become immediately void and be forfeited to the New York 
Life Insurance Company, if this note is not paid at maturity 
except as otherwise provided in the policy itself. [Signed] 
E. A. Porter. 

From September 9, 1896, to October 22, 1901, neither said 
Porter, or his assignee, the bank, nor any one for him, made 
any demand of appellant for a paid-up policy, which privilege 
was specially provided for in the policy. 

This court in the case of The Washington Life Ins. Co. vs. 
Miles (66 S. W., 740) fixed five years as a reasonable time in 
which an action might be brought for a paid-up policy, and 
after that time such action could not be maintained. Also, in 
the case of The Equitable Assurance Society of the United 
States vs. Warren Deposit Bank (decided by this court at the 
present term, on the 10th of June, 1903, ante p. 947), the court 
again sustained and approved the limit therein stated. 

It is contended by appellees that the execution and delivery 
of the note copied above, constituted satisfaction of the pre- 
mium until the next regular premium was due, December 9, 
1896, and that the condition in the note; to wit, 

The policy * * * shall become immediately void and be 
forfeited to the New York Life Insurance Company if this 
note is not paid at maturity, 

Cannot avail appellant, for the reason that it did not return, 

or offer to deliver or return, the note at its maturity, to the 

maker. There is no pretense that after the maturity of this 
last note, on September 9, 1896, appellant, through any agent 
or representative, attempted to collect same, or that any de- 
mand for payment was made. It remained silent and in- 
active in the matter. By such conduct it did not waive its 

right to claim and demand a forfeiture on September 9, 1896, 

as expressed in the note referred to. See Union Central Life 

Ins. Co. vs. Duvall (46 8. W., 518); Moreland vs. Same (46 8. 

W., 516); Manhattan Life Ins. Co. vs. Myers (59 8S. W., 30); 

Same vs. Savage’s Adm’r (63 S. W., 278); and other cases re- 
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cently decided by this court. It appearing that more than five 
years had elapsed from the maturity of this last premium note 
to the institution of this action, therefore the special judge, in 
sustaining the demurrer to appellant’s answer pleading laches, 
was in error. 

The judgment is reversed, and the cause remanded, with di- 
rections to overrule the demurrer, and for further proceedings 
consistent herewith. 

Settle, J., not sitting. 


COURT OF APPEALS OF KENTUCKY. 


EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES 


v8. 


WARREN DEPOSIT BANK Et at.* 


The policy stipulated that in the case of lapse a paid-up policy would be 
issued upon its surrender within six months. 


Held, That the insured was entitled to a paid-up policy upon its sur- 
render within a reasonable time, though it was not within six 
months, but a failure to make application until more than five years 
was past was laches which barred his right. 


Appeal from Circuit Court, Warren County. Action by the 
Warren Deposit Bank and another against the Equitable Life 
Assurance Society of the United States. From judgment for 
plaintiffs, defendant appeals. Reversed. 


Houmpurey, Burnerr & Houmpurey, and Mircuert & Dv Bostr, for 
Appellant. 
Joun M. Gatioway, Joun B. Ropes and W. B. Gangs, fur Appeliees. 


O’Rear, J. 

A life policy in appellant society, issued upon the life of E. 
A. Porter, and assigned by him to appellee Warren Deposit 
Bank, lapsed for nonpayment of premium due August 6, 1896. 
By reason of certain payments having been made under a pro- 
vision of the contract of insurance, the assured (Porter) was 
entitled to have issued to him, on August 6, 1896, in lieu of the 
policy, a new paid-up policy, without participation in the 


* Decision rendered, June 10, 1903. 
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profits, for the entire amount which the full reserve, according 
to the legal standard of the State of New York, would then 
purchase as a single premium, calculated by the legal table 
for single-premium policies then in use by the society. But it 
was provided, however, * that this policy shall be surrendered, 
duly receipted, within six months of the date of such default 
in payment of premium as mentioned above.” More than five 
years after the policy had lapsed this action was begun by the 
assured and his assignee to compel the issual to them of the 
new paid-up policy provided for and above mentioned. Appel- 
lant pleaded the laches of appellee in making the application 
as well as the statute of limitations. 

In Mutual Life Ins. Co. vs. Jarboe (102 Ky., 80), it was held, 
in construing the terms of a policy substantially the same as 
the one sued on, that the insured was entitled to have the new 
paid-up policy issued to him, although he did not make the 
application within the six months named, provided the appli- 
cation therefor was made within a reasonable time. The 
cases of Hexter vs. U. 8. Life Insurance Co. (91 Ky., 357), and 
Northwestern Mut. Life Ins. Co. vs. Barbour (92 Ky., 429), 
which had restricted the right of the insured to demand such 
policy to the contract time of six months, were expressly over- 
ruled. The Jarboe Case was followed and approved in Man- 
hattan Life Ins. Co. vs. Patterson (Ky., 60 8S. W., 383), and 
again in Washington Life Ins. Co. vs. Miles (Ky.), 66S. W., 740. 
In the last-named case the court, all concurring, after full and 
careful consideration of the matter, announced the rule that 
should be applied generally, as to the time within which the 
application should be made by the insured, that such time 
should not be longer than five years from the day when the 
insured might first have demanded the issual of such policy. 
The failure of the insured to make the demand within that 
time was conclusively deemed by the court to be such laches 
as would bar his right of action upon the policy. There is 
nothing in this case that should relieve appellee of the opera- 
tion of this rule. 

The action of the special circuit judge in sustaining the de- 
murrer to appellant’s answer, pleading the laches, was error. 
The judgment is reversed, and cause remanded, with direc- 
tions to overrule the demurrer, and for proceedings not incon- 
sistent herewith. 

Settle, J., not sitting. 





Planters’ Mut. Ins. Co. vs. Loyd. 


SUPREME COURT OF ARKANSAS. 


PLANTERS’ MUT. INS. CO. 
v8. 
LOYD.* 
A husband cannot insure in his own name the property of his wife 
under the statute of Arkansas providing that it shall be her sepa- 


rate property, which may be conveyed or devised by her as if single 
and not liable for the husband’s debts. He has no insurable interest 


in such property. 


Appeal from Circuit Court, Little River County. Action by 
F. M. Loyd against the Planters’ Mutual Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 


J. W. House, fur Appe lant. 


L. A. Byrne, for Appellee. 
Woon, J. 


This is the second appeal in this case. The opinion in the 
first appeal is found in 67 Ark., 584. The suit is on a policy of 
fire insurance. We reversed the cause on the first appeal, be- 
cause the assured represented that the property insured was 
his. property, when in fact it was the property of his wife. 
The representation was a warranty, and part of the contract 
of insurance. This and other grounds of forfeiture were urged 
at the second trial, and are presented on this appeal; but it 
suffices to say of these that the proof is sufficient to show that 
the forfeiture on these grounds was waived by the conduct of 
the company’s adjuster. 

When the cause was here before we did not pass upon the 
question as to whether or not the husband had an insurable 
interest in his wife’s property, for the reason that the cause 
had to be reversed on another ground, and we did not know 
what the proof might develop on another trial. The proof on 
the last trial shows that the property was insured as the 
property of appellee; but the fact is the title was in his wife, 
and the property belonged to her. The appellant, by request 
for instructions, raised the issue that the husband cannot in- 
sure in his own name the property of his wife. Article 9, § 7, 
of the Constitution provides :— 


* Decision rendered, June 20, 1903. 
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The real and personal property of any feme covert in this 
State, acquired either before or after marriage, whether 
by gift, grant, inheritance, devise or otherwise, shall, so 
long as she may choose, be and remain her separate prop- 
erty and estate, and may be devised, bequeathed, or con- 
veyed by her the same as if she were a feme sole and the 
same shall not be subject to the debts of her husband. 
Section 4940, Sand. & H. Dig. In Agricultural Ins. Co. vs. 

Montague (88 Mich., 548), Judge Cooley, speaking for the 
court, said: “ But such a doctrine [that the husband can in- 
sure his wife’s property] is at war with the fundamental prin- 
ciples of insurance, which require that a person shall have an 
insurable interest before he can insure. <A _ policy issued 
where there is no such interest is void, and it is immaterial 
that it is taken in good faith and with full knowledge. The 
policy of the law does not admit of such insurance, however 
willing the parties may be to enter into it. The doctrine of 
waiver has obviously nothing to do with such a case.” 

Under statutes similar to ours the authorities generally 
hold that the husband has no insurable interest in his wife’s 
property: German American Ins. Co. vs. Paul (Ind. T.), 538 
S. W., 442; Traders’ Ins. Co. vs. Newman, 120 Ind., 554; Clark 
vs. Dwelling House Ins. Co. (Me.), 17 Atl., 304; Trott vs. Ins. 
Co., 83 Me., 362; Insurance Co. vs. Jesse, 1 Mete. (Ky.), 523; 
Ostrander on Fire Ins., p. 212, § 61; 2 Joyce, Ins., § 1049. 
There are authorities which hold that the husband has an in- 
surable interest in the property of his wife; but these are 
usually based upon statutes giving him some interest, or upon 
conditions in the relations of the parties to each other and 
the property which under the common law would give an in- 
terest in his wife’s property. See authorities in appellant’s 
brief. In this case there was no curtesy, initiate or consum- 
mate, shown. No recovery can be had for the personal prop- 
erty, for the reason that the contract of insurance was entire, 
under the decisions of this court in McQueen vs. Insurance 
Co., 52 Ark., 257; and Phenix Ins. Co. vs. Public Parks Co., 63 
Ark., 202. 


Judgment reversed, and judgment for appellant. 
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LOWER COURT DECISIONS. 


VALIDITY OF ARBITRATION. 


Supreme Court of New York, Appellate Division, Second Judicial 
Department. 


CHARLES DEKAY TOWNSEND anv MARIA F. TOWNSEND, Appellants. 
vs. 
GREENWICH INS. CO. or THE City OF NEW YorRK, Respondent. 


SAME 
v8. 
LOUISE C. BLYTH, Defendant.* 


Where under the standard policy a written stipulation to arbitrate has 
been entered into evidence is not admissible to show a parol agree- 
ment to further restrict the subject matter of the arbitration. 


The mere fact that the parties are not notified of the meetings of the 
appraisers does not affect the validity of their proceedings. It must 
be assumed in the absence of evidence to the contrary that hearings 
were given to the parties if necessary to preserve their rights. 


Appeal from a judgment in favor of the defendant, Green- 
wich Insurance Company of the city of New York, and against 
the plaintiffs. 


Axset Croox (Mortimer S. Brown and William D. Gaillard with 
him on the brief), for Appellants. 

Micuaet H. Carvozo, for Respondent. 

Woopwarp, J. 

The plaintiffs in this action were the owners of a hotel 
property, known as the Seawanhaka Hotel, in the town of 
Oyster Bay. This property was insured by the defendant, 
which wrote a standard policy, with a mortgage clause, pay- 
ment to be made to the defendant, Louise C. Blyth, in case of 
loss. The Jatter, at the time of the fire, in which the loss in 
controversy was incurred, held a mortgage for the sum of 
$20,000 upon the premises, and two other insurance companies 
stand in the same position as the defendant insurance com- 
pany in this action. The defendant, Louise C. Blyth, declined 
to join as a plaintiff in this action, and was made a defendant. 





* Decision rendered, July, 1903, 
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The building upon which the policy was written was consumed 
by fire on the 4th day of March, 1901. Subsequently a con- 
troversy arose over the valuation put upon the property by 
the plaintiffs, and the defendant insurance company, acting 
under the provisions of the policy, entered into a written 
agreement with the plaintitis for the appointment of apprais- 
ers to determine the amount of the loss. These appraisers 
appear to have been chosen in the manner pointed out by the 
policy; the plaintiffs selected one, the defendant insurance 
company one, and the two so chosen elected an umpire, and 
the three appraisers joined in an appraisal, finding the loss 
to have been $4,156.58. This finding was made in writing, 
signed by all three of the appraisers, and the proportion of 
this amount which was due from the defendant insurance 
company was $1,484.50. This latter sum the defendant insur- 
ance company paid over to the mortgagee, taking her receipt 
in full for all demands against the company. ‘The plaintiffs 
bring this action to recover the full amount of the policy, 
without returning or offering to return the amount which has 
concededly been paid to the mortgagee for their benefit, and 
claim that they have a right to recover because the agreement 
for the appointment of appraisers was brought about by the 
understanding between the plaintiffs and defendant’s agent 
that the only question to be submitted to the appraisers was 
whether the loss should be fixed at $6,000 or $7,000. The 
plaintiffs insist that two of the insurance companies inter- 
ested in the loss were willing to fix the sum at $7,000, but that 
the defendants claimed that the loss was only $6,000, and that 
it was this difference which was to be adjusted by the apprais- 
ers. The defendants, however, show that the written agree- 
ment called for the appraisal provided for by the policy, and, 
while the learned court at trial term permitted the. plaintiffs 
over the objection and exception of the defendants to intro- 
duce evidence tending to establish their contention, there can 
be no doubt that this was error, and that the court, upon @ 
motion to direct a verdict had a right to disregard this testi- 
mony: Wilson vs. Deen, 74 N. Y., 531; Bohleber vs. Waelden, 
150 N. Y., 405, 410. An oral contemporaneous stipulation, not 
embraced in the writing, is ineffectual to control its effect: 
Bohleber vs. Waelden, supra, 410, and authorities there cited. 
The learned court submitted the questions to the jury, reserv- 
Ing all questions of law, whether the appraisal was to be 
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limited to the question of the value of the property above $6,- 
000. and as to the actual value of the property destroyed, and 
both of these findings were favorable to the contentions of the 
plaintiffs, but in disposing of the defendant’s motion to direct 
a verdict the learned court held that the evidence offered to 
change the terms of the agreement to fix the damages by a 
commission of appraisal was improperly in the case, and di- 
rected that judgment be entered in favor of ‘the defendant 
insurance company upon the merits, with an extra allowance 
of 5 per cent upon the amount claimed in the complaint. The 
plaintiffs appeal from this judgment. 

In the absence of proof of fraud or mistake, there can be no 
doubt of the correctness of the dispositon which the learned 
court has made of this case (Wilson vs. Deen, supra), and we 
are clearly of opinion that the plaintiffs failed to show that 
the agreement was entered into by reason of any legal fraud 
practiced upon them by the defendant insurance company. It 
is quite probable that the defendant’s agent in the course of 
the negotiations assumed that the amount of the loss was 
$6,000, and that there was some talk that the question was 
practically to determine whether the loss should be fixed at 
#6,000 or $7,000, but there is no suggestion in the evidence that 
anyone was deceived as to the terms of the written agreement 
which was signed by the parties, and this gives no intimation 
that there is any reservation of any question affecting the 
amount of the loss, and the evidence does not show that either 
the plaintiffs or the defendants made such a suggestion to 
their representatives on the commisison of appraisal. All 
that may be gathered from this agreement, which is to be 
read in the light of the policy of insurance, is that the parties 
have disagreed as to the amount of the damages, and that 
they have acted upon the provisions of the policy and selected 
their appraisers, who are to determine this fact. If this 
agreement, the terms of which were fully known to all of the 
parties, did not express the understanding of the plaintiffs 
and defendant insurance company, they have only themselves 
to blame, and the courts cannot be expected to overturn well 
established rules of law to enforce conditions which the 
parties have not thought it necessary to include in their writ- 
ings. 

The plaintiffs insist upon referring to the appraisers as arbi- 
trators, and urge varions matters which might be of import- 
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ance if they were, in fact, arbitrators, among them that the 
plaintiffs never had any notice of the meetings of the apprais- 
ers, etc. The provision of a standard insurance policy that in 
the event of a disagreement the amount of the loss shall be 
determined by “ two competent and disinterested appraisers, 
the insured and this company each selecting one, and the two 
so chosen shall first select a competent and disinterested um- 
pire,” contemplates that each party shall have a representa- 
tive, each having an equal voice in the selection of the umpire, 
and that the determination shall fix, not the liabilities of the 
parties under the law, but the amount of the value of the 
property destroyed. This does not oust the court of any part 
of its jurisdiction, and, in the absence of bad faith, the mere 
fact that the parties are not given notice of the meetings of 
the appraisers does not affect the validity of their proceed- 
ings. The appraiser selected by the plaintiff is his representa- 
tive; he is chosen for the purpose of guarding the rights of 
the man who selects him, and it must be assumed, in the ab- 
sence of evidence to the contrary, that ‘he has discharged this 
duty, and that the plaintiff has had an opportunity of being 
heard if such a hearing was necessary to the preservation of 
his rights. In the case at bar, if the plaintiffs had been noti- 
fied of the meetings and had attempted to govern the action 
of the appraisers by insisting upon their present contention, 
that the powers of the latter were limited to the question of 
the difference between $6,000 and $7,000, it would have been 
the duty of the appraisers to have refused to read this con- 
dition into the contract, and it does not appear that there was 
any lack of information on the part of the plaintiffs’ repre- 
sentative as to the value of the property, or that he was in 
any way guilty of any misconduct. He joined in the award, 
and as no erroneous rule of action was shown, there is no rea- 
son why the plaintiffs should not be bound by the result of 
this appraisal. which they had contracted to abide by in pro- 
curing their insurance: Silver vs. Western Assurance Co., 
164 N. Y., 381, 383, 384. The defendant insurance company 
has accepted the result, has paid over the money to the de- 
fendant, Louise C. Blyth, and the latter has refused to become 
a plaintiff in this action, although it appears that she had a 
very substantial mortgage upon the premises, and was enti- 
tled to all of the moneys which might become due upon this 
and other policies. 
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It is not necessary to determine whether the contract of in- 
surance, with its mortgagee clause, was such that the plain- 
tiffs could have no cause of action, but it seems to be well set- 
tled that under the circumstances of this case it was neces- 
sary, before the action could be maintained by any one, that 
the amount which had been paid for the benefit of the plain- 
tiffs, under the forms sanctioned by the terms of the policy, 
should have been oifered to the defendants in the pleadings 
and tendered upon the trial: Remington Co. vs. London As- 
surance Corporation, 12 App. Div., 218, 226, and authorities 
there cited. This has not been done; the plaintiffs, having 
the benefit of the amount paid, bring this action to collect the 
full amount of the policy, and a careful examination of all of 
the matters urged upon our attention by the appellants fails 
to disclose a single reason why this judgment should be re- 
versed. The defendant insurance company appears to have 
done everything required by the letter and spirit of its con- 
tract, and the only reason which the plaintiffs have for com- 
plaint is that they elected to abide by the action of the ap- 
praisers instead of agreeing upon the sum of $6,000, which it 
is claimed the defendants were willing to concede. 

The judgment appealed from should be affirmed, with costs. 
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MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


JURISDICTION.— F'RauD.—CANCELLATION. 

In the case of Union Life Ins. Co. vs. Riggs et al., and Fi- 
delity Mutual Life Ins. Co. and other Cos. vs. Same, decided 
by the U. S. Circuit Court, W. D., Missouri, June 5, 1903, it 
was held that a Federal court of equity has jurisdiction to 
cancel a policy for fraud in its procurement, after the death 
of insured, the fact that such fraud be set up in a State 
court by defendant not giving an adequate remedy at 
law to oust jurisdiction. A ruling by the Supreme Court of 
the State that such fraud cannot be set up after the death is 
not binding on a Federal court. Where the fraud is not dis- 
covered until after the death the company is not precluded 
from maintaining such action. Where a Federal court has 
first obtained jurisdiction by the institution of a suit it may 
enjoin the prosecution of a similar in a State court. 


UNEARNED PREMIUMS. 

In the case of the Farmers’ Mutual Ins. Co. vs. Phenix Ins. 
Co. of Brooklyn, decided by the Supreme Court of Nebraska, 
June 4, 1902, and reported in 31 Ins. Law Journal (780), it was 
held in a decision on a rehearing, May 20, 1903, that, it appear- 
ing that, as to certain policies, cancellation and payment of 
unearned premium was received by the insurer before new 
insurances were taken out, such policies were not invalidated 
by other insurance, and the insured was entitled to the un- 
earned premiums. 


INSURANCE AGAINST Loss By Mat. 


In the case of De Sonora vs. Bankers’ Mutual Casualty Co., 
et al., decided by the Supreme Court of Iowa, May 28, 1903, a 
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policy insuring plaintiffs, who were bankers, located in 
Mexico, against loss in the shipment of money packages by 
mail, was executed and mailed to plaintiffs at their place of 
business in Mexico, from which the application for such 
policy had been mailed, and was to cover shipments by regis- 
tered mail within the United States. A money package was 
registered from one point in the Territory of Arizona to an- 
other, and was stolen from the mails. The policy required that 
the packing and sealing of insured packages should be wit- 
nessed by two adults, one of whom should have ‘charge of the 
same until deposited and registered at the postoffice. It also 
provided that no risk should be considered insured until a 
letter adressed to the insurer, describing the package, had 
been deposited at the postoftice at the place of mailing, dur- 
ing the safety of the package and prior to the departure of the 
mail which carried the same. 

It was held that the mailing of the letter describing the 
package was a condition precedent which was not waived by 
the demand for additional proofs, with knowledge of the facts, 
and that the deposit in a mailing box attached to a railroad 
station, but under sole jurisdiction of the postmaster, was 
sufficient. It was also held that whether the witnesssing was 
bv adults must be determined by the laws of Mexico as to 
who were adults. 


Benevotent Socrety.—CwHancGe or BeneFIctary. 

In the case of Grand Lodge, A. O. U. W., vs. MeGrath et al., 
decided by the Supreme Court of Michigan, June 30, 1903, it 
was held that where the by-laws authorize a change of bene- 
ticiary, the fact that the certificate was held by the benefici- 
ary, who paid the assessments, was no bar to such change. 


Apoprep CuiLtp as BeEnericrary. 

In the case of Virgin vs. Warwick et al., decided by the 
Supreme Judicial Court of Maine, June 30, 1903, the following 
official syllabus was furnished :— 

The term “ child,” by the statutes of this State regulating 
adoption of children, has a broader significance than 

“ issue.” 

When a statute authorizes a full and complete adoption, 
the child adopted thereunder acquires all of the legal rights 


and capacities, including that of inheritance, of a natural 
child, and is under the same duties. 
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A policy of life insurance, issued in 1863 in this State, 
payable to the assured, his executors, administrators, or as- 
signs, for the benefit of his widow, if any, otherwise for the 
benefit of his surviving children, passes by the will of the 
ussured to a child adopted afterward, no widow or issue 
surviving, it being the intention of the testator to provide 
for that person surviving him who stood in the legal rela- 
tion of a child. 

Such beneficiary must be regarded as the testator’s child, 
not by birth, but by law, and entitled to the proceeds of 
the policy as clearly as if he had been designated by name 
in it. 

Held, That the adopted child’s right thereto was by virtue 
of the contract in the policy, and so vested in him that it 
could not be altered or taken away by will or otherwise. 

The provisions of Rey. St., ¢. 75, § 10, relating to the pre- 
miums for the last three years, do not apply to one who 
takes, not by descent, but as a beneficiary designated in the 
policy. 


BENEVOLENT Socrety.—CHANGE oF By-Laws. 


In the case of Miller vs. Tuttle et al., decided by the Su- 
preme Court of Kansas, July 10, 1903, the following syllabus 


was furnished by the court :— 

Before a mutual benefit association can amend its consti- 
tution or adopt by-laws which will modify or change a con- 
tract of insurance, it must have expressly reserved such 
right, or have secured the express consent of the insured. 

Neither a stipulation in the application, that “I further 
agree, if accepted as a member of the order, to faithfully 
abide by its rules and regulations,” nor a statement in the 
certificate, that * this certificate is issued upon the condi- 
tion that said insured shall in every particular, while a 
member of the order, comply with all the laws, rules, and 
regulations thereof,” confers authority upon a mutual bene- 
fit association to amend its constitution or adopt by-laws 
which will modify or change the insurance contract. 


Mepicat ExaMtnaTion.—ASSESSMENT. 

In the case of Wood vs. Farmers’ Life Association, decided 
by the Supreme Court of Iowa, June 1, 1903, it was held that 
the provision of the Iowa code that the declaration of a medi- 
cal examiner that the applicant is a fit subject of insurance 
estops the company from alleging the contrary, does not ap- 
ply to an approval of an examiner’s report by the home office 
director, and where the insured was alleged to have made 
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false representations as to his health, under such circum- 
stances the company was not debarred from setting them up. 


Powers oF BENEVOLENT Soctetiss. 
In the case of Bankers’ Union of the World vs. Crawford, 
decided by the Supreme Court of Kansas. July 10, 1903, the 
following syllabus was furnished by the court :— 


A corporation has only such powers as are expressly con- 
ferred upon it by its charter, or such as are necessarily im- 
plied therefrom to enable it to carry out the objects of its 
creation. The exercises of all other powers by it is ultra 
vires and void. 

No authority exists in the statute for the consolidation of 
fraternal beneficiary associations. 

Fraternal beneficiary associations, created under the 
statutes of this State, have power to make payment of 
benefits only to their members, or the beneficiaries named 
by such members; such payment to be made out of funds 
contributed by members for that purpose. 


A contract by one such association to pay a death loss of 
another like association already accrued, in consideration 
of the transfer to it of the membership and offices of such 
other association, is unauthorized by the statutes of the 
State, ultra vires, and void. 

Such an association, which has assumed the payment of 
death losses of another association already accrued, is not 
estopped to deny the ultra vires character of such assump- 
tion by reason of the fact that large numbers of the latter 
association were induced to become members of the former, 
nor by the further reason that, by the resignation of the 
ofticers of the latter association, it was placed in the hands 
of officers named by those who were managing the former. 


AccipeNT.—REPRESENTATIONS IN APPLICATION. 
In the case of Price vs. Standard Life & Accident Ins. Co., 
decided by the Supreme Court of Minnesota, July 10, 1903, the 
following syllabus was furnished by the Court :— 


Laws 1895, p. 400, ¢. 175, § 20, modifies and controls the 
effect of statements, representations, and warranties con- 
tained in an application for accident insurance, and made 
part of a policy thereafter issued, so that misrepresenta- 
tions made therein shall not be deemed material, or defeat 
or avoid the policy, or prevent its attaching, unless made 
with actual intent to deceive and defraud, or unless the 
matter misrepresented increased the risk of loss. 
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Ordinarily it is for a jury to determine whether a misrep- 
resentation has been made by the insured, whether it was 
material, whether it was made with actual intent to deceive 
and defraud, and whether it increased the risk of loss. The 
issues made by the pleadings in an action brought upon a 
policy, as to an intent to deceive and defraud, and as to a 
misrepresentation which, it is alleged, increased the risk of 
loss, are largely dependent upon the nature and duration 
of the disease with which it is claimed the insured had been 
afilicted prior to the application for the policy, and on these 
matters the burden of proof is upon the defendant com- 
pany. 

Held, It was not conclusively established by the testi- 
mony in the case at bar that the statements, representa- 
tions, and warranties of the insured, contained in his appli- 
cation and made a part of the policy, were uutrue, in the 
sense that any misrepresentation made as to those matters 
was material or increased the risk of loss, and that on these 
questions, especially, the cause should have been submitted 
to the jury. 

A register of patients, kept at a hospital, naming or pre- 
tending to name the disease with which a patient was said 
to be suffering, is not admissible in evidence to show and 
establish the nature of the disease. 

The well-established rule seems to be that a physician 
may be called upon to testify to the simple fact that he has 
attended a certain person as his patient, and as to the num- 
ber of his visits. 


Marriep Woman.—Vacancy. 


In the case of Union Ins. Co. of Lincoln vs. McCullough, de- 
cided by the Supreme Court of Nebraska, December 18, 1901, 
it was held that where the insurance is in the name of a mar- 
ried woman, on her separate property, the fact that her hus- 
band joins in signing the application does not give him an 
interest in the policy. 

A policy provision that it should be void in case the prem- 
ises became vacant or unoccupied is not violated by a tempo- 
“ary vacancy during the removal of one tenant prior to the 
entry of another, where the premises are described as occu- 
pied by a tenant. 


NoTEe.—This case was affirmed on rehearing, July 22, 1903. 
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SUPREME JUDICIAL COURT OF MAINE. 


TREMBLAY 
vs. 


ATNA LIFE INS. CO.* 


A foreign judgment is merely prima facie evidence of what it purports 
to decide. 

The doctrine of res judicata extends only to those facts which must 
necessarily be made to appear as a basis of the judgment, and with- 
out a showing of which the judgment could not have been rendered. 


lt is necessary, before a court can render a valid judgment, that it shall 
first acquire iurisdiction over the parties, the subject-matter of the 
suit, and the process. 


A writ, declaration, summons, publication, default, and judgment 
against the heirs of J. O. T., defendants, giving no name or names, 
would not give the courts of this State jurisdiction to render a valid 
judgment in personam, nor, upon their face, would they furnish a 
basis for a judgment in rem. 


In a ease where judgment is rendered on default, without personal no- 
tice to the defendant, the false allegation by plaintiff of a fact so 
material that, without its existence, his pleading fails to set out a 
cause of action, operates as a fraud, and is well calculated to deceive 
the court. 


The acts and recitals of a court acting without jurisdiction cannot con- 
clusively bind the defendant, nor can such acts and recitals serve 
as conclusive evidence of facts which would give the court jurisdic- 
tion. 


An assignment of a life insurance policy, executed in compliance with 
the terms of the policy by the assured and the only beneficiary, 
divests both of them of, and vests the assignee with, the entire legal 
interest in the policy. 

A letter from an insurance company, acknowledging the receipt of such 
an assignment of a life policy issued by it, in which letter the com- 
pany states that it will place the assignment “on file for such at- 
tention as it may deserve when such policy becomes a claim,” is a 
sufficient indication of the company’s assent to the assignment. 

The mere statement or recital in such an assignment that it is subject 
to a claim, if there be in fact no claim, would be surplusage, and 
would not affect the assignment of the entire sum. 


A foreign judgment based upon an invalid assignment of a life insur- 
ance policy can have no binding force upon the courts of this State, 
either by way of estoppel or under the doctrine of res judicata. 


Report from Supreme Judicial Court, Androscoggin County. 
Action by Patrick F. Tremblay against 'the Atna Life Insur- 
ance Company on a policy of life insurance. Case reported, 
and judgment for plaintiff. 

* Decision rendered, June26,198. 
VoL. XXXIT.. 61. 
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Plaintiff claimed under an assignment executed both by the 
assured and his wife, who was the beneficiary named in the 
policy. 

One J. B. Cloutier, claiming the fund under color of a prior 
assignment executed in fact by the husband alone, had 
brought suit in the Superior Court of the province and district 
of Quebec, and recovered judgment for the insurance money, 
which had been previously deposited with the provincial 
treasurer in accordance with the Revised Statutes of the prov- 
ince of Quebec. This judgment the insurance company inter- 
posed as a defense to this action of debt commenced in this 
court below in Androscoggin County. 


H. W. Oakes, J. A. Punsirer, and F. E. Luppen, for Plaintiff. 
R. W. Crocxert, for Defendant. 
Spear, J. 

This is an action of debt to recover the amount alleged to 
be due upon a life insurance policy. On August 13, 1885, the 
Etna Life Insurance Company of Hartford, Conn., issued a 
policy through its Canadian branch on the life of Jean O. Trem- 
blay, of the province of Quebec, in the sum of $2,000, payable 
at his death to his wife, Arthemise D. Tremblay, or, in event 
of her death before his, to his executors, administrators, or 
assigns. On November 24, 1891, this policy was assigned by 
Jean O. Tremblay, without the joinder of his wife, to J. B. 
Cloutier, of Quebec, as collateral security. On January 14, 
1901, Jean O. Tremblay and Arthemise D. Tremblay executed 
two other assignments of the same policy to their son, Pat- 
rick F. Tremblay, of Lewiston, Me., the plaintiff in this case. 
A duplicate of but one of these assignments was forwarded 
to the company. This assignment was made upon the com- 
pany’s blank form, and is as follows :— 

For value received, we hereby transfer, assign and turn 
over unto Patrick F. Tremblay, attorney at law and notary 
public of Lewiston, Me., as collateral, all our right, title 
and interest in policy of life insurance 149,296, issued by the 
Etna Life Insurance Company of Hartford, Conn., and all 
benefit and advantage to be derived therefrom to the ex- 
tent of such interest as he may have when said policy be- 
comes a claim, subject to J. B. Cloutier’s claim. 

Dated at Quebec this 14th day of January, 1901. 


This assignment was duly executed and forwarded to the 
company, and its receipt acknowledged in a letter. as follows: 
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Tremblay vs. Attna Life Ins. Co. 


Etna Life Insurance Company. 
Hartford, Conn., January 19, 1901. 

P. F. Tremblay, Esq., 256 Lisbon St., Lewiston, Me. 

Dear Sir—We have your favor of the 16th inst., inclosing 

an assignment of policy No. 149,296 on the life of Jean O. 

Tremblay, executed by said insured and Arth. D. Tremblay, 

in favor of yourself, under date of January 14, 1901, sub- 

ject to the claim of J. B. Cloutier, which we place on file for 
such attention as it may deserve when such policy becomes 

a claim. Yours truly, J. L. English. 

The assignment was executed by both the assured and the 
only beneficiary, and consequently divested both of them of, 
and vested the assignee with, the entire legal interest in the 
policy, the exception to Cloutier being an equitable interest 
only, to which allusion will be made later. 

J. O. Tremblay died January 21, 1901. At his death there 
was due on the policy $1,959.49. Proofs of death were filed, 
accompanied by the affidavits of both J. B. Cloutier and P. F. 
Tremblay as assignees, and of Arthemise D. Tremblay as 
beneficiary. P. F. Tremblay, in his affidavit, claims “ all but 
what is excepted by assignment between $500 and $1,000.” 
Arthemise D. Tremblay, in her affidavit, states that the 
policy was assigned to Cloutier as above stated, and that the 
assignment is still in force; and also that a further assign- 
ment was made to her son January 14, 1901. Cloutier, in his 
affidavit, claimed the full amount due upon the policy. This 
dispute having arisen between the claimants, the company, in 
accordance with the Revised Statutes of the Province of Que- 
bec, deposited the money due in the office of the provincial 
treasurer, which exonerated the company from the payment 
of costs in any litigation which might arise upon the policy. 
All the claimants were properly notified of the deposit. On 
April 22, 1901, J. B. Cloutier commenced proceedings, to secure 
the money thus deposited, in the Superior Court at Quebec, 
against the heirs of J. O. Tremblay, defendants, and Dame 
Arthemise Dumais et al., mise en cause. The defendants and 
the tna Life Insurance Company, Arthemise Dumais Trem- 
blay, widow, and Patrick F. Tremblay, these latter two of 
Lewiston, Me., U. S. A., mise en cause, the said Patrick F. 
Tremblay, furthermore, one of the defendants aforesaid, mise 
en cause, were condemned to appear at court on a day certain, 
and service upon all these parties was made by publication. 
On the 8th day of June, no appearance having been made by 
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any of the defendants or by Arthemise Dumais Tremblay or 
Patrick F. Tremblay, the court upon an ex parte hearing ren- 
dered judgment for the plaintiff, which was that it “ main- 
tains the present action, consequently adjudges and con- 
demns the defendants to pay to the plaintiff the sum of $2,- 
118.39, with interest from the 23d day of April last, and costs.” 
It does not appear that any steps were taken to have adimin- 
istration upon the estate of Jean O. Tremblay and no adminis- 
trator was mentioned in this suit, as the judgment shows. 
The plaintiff, notwithstanding the judgment rendered by the 
court at Quebec, has brought an action against the Etna Life 
Insurance Company in the Supreme Judicial Court for Andro- 
scoggin County, as assignee of the policy. To this action, the 
defendant interposes the following defenses :-— 

(1) The suit is brought in the name of the assignee, the as- 
signment not having been assented to by the insurance com- 
pany. 

(2) The assignment is of a part of an entire sum. 

(3) The matter is res judicata, and the plaintiff is bound by 
the record in the Canadian suit. 

(4) The evidence shows that the claim of J. B. Cloutier ex- 
ceeds the amount due under the policy. 

The plaintiff in reply controverts all of the above defenses, 
and, in addition, asserts that, even if the Canadian judgment 
Was in other respects valid, the claim of J. B. Cloutier, as pre- 
sented in the Canadian suit, upon which the judgment was is- 
sued, was to a large extent clearly a fraudulent one. 

The first matter of defense interposed is to the right of the 
plaintiff? to maintain his action, on the ground that, being as- 
signee of the policy, and the assent of the company being re- 
yuired to make the assignment valid, the plaintiff had not, at 
the date of his action, secured such assent. Such objection 
cannot prevail. The letter of the company, acknowledging 
the receipt of the assignment, was a sufficient indication of 
their assent. The assignment was upon a printed blank pre- 
pared and furnished by the company. The assignors, by their 
assignment, conveyed to the assignee “ to the extent of such 


interest as they may have when said policy becomes a claim.” 
The acknowledgment of the receipt of the assignment was 
‘for such attention as it may deserve when said policy be- 
comes a claim.” The language of acknowledgment is as broad 
as the hinguage of the assignment. The assignment became a 
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claim upon the death of Jean O. Tremblay. What did the 
company mean when they wrote the assignee that they had 
placed the assignment on file?) That it was an act of dissent? 
What, when they said that, upon its becoming a claim, they 
would give it such attention as it deserved? That it was in- 
valid, and hence entitled to no attention? Did they intend to 
convey to the plaintiff the idea that his assignment, after 
they had written him this letter, was invalid? If they did, 
they were very unfortunate in their form of expression, for 
it must necessarily have operated as a complete deception 
upon his mind. If it was their intention to decline to accept 
the assignment, they could easily have made their purpose 
clear. It cannot be possible that they so intended. It would 
be a contradiction of terms to hold that they did. On the 
other hand, construing the phraseology of their letter “ ac- 
cording to the common meaning of the language,” and no vio- 
lence will he done in evolving the conclusion that placing the 
assignment on file, and agreeing, when the occasion arose, to 
give it due consideration, operated as an express acceptance. 
Nothing seems to be wanting to clothe their conduct with the 
idea of consent. We think the language used by the defend- 
ant company in acknowledging the receipt of the assignment 
was not only sufficient in its terms, but intended by the com- 
pany to convey their consent to the assignment. But consent 
is held to effectuate a new contract with the assignee. 

Grant vs. Eliot and Kittery Mutual Fire Insurance Com- 
pany (75 Me., 196) is a case in which the widow of the owner 
succeeded to the title of the premises insured under his will. 
Later she conveyed all her right, title, and interest in the 
premises to Mark A. Libby, and on the same day, by written 
assignment, made over to said Libby the policy of insurance 
issued to Hiram R. Roberts, her husband, in his lifetime, and 
the directors of the company indorsed their consent to the as- 
signments. Still later, Mark A. Libby conveyed the premises 
to the plaintiff, and on the same day assigned the same policy 
to him, and the directors of the defendant company indorsed 
thereon their consent to this second assignment. The court 
(page 204, 75 Me.), says: “ The defendants were paid for in- 
suring a given sum to Hiram R. Roberts for a fixed term, and 
their contract was to pay to his assigns. By consenting to 
the assignment made by his executrix and devisee to her 
grantee, Libby, they agreed that Libby might be substituted, 
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and that the policy should represent to him just what it had 
to the party originally insured. The same thing was done 
when Libby conveyed the property and assigned the policy to 
the plaintiff. No element of a valid and binding contract be 
tween the plaintiff and defendant seems to be wanting.” Don- 
nell vs. Donnell (86 Me., 518, 30 Atl, 67) is a case in which 
Kingsbury Donnell owned certain real estate, with buildings 
thereon, upon which he procured two policies of insurance. 
Later he conveyed his real estate to his sons, and on the same 
day assigned to them the insurance policies. The court say 
(page 522, 86 Me., page 68, 80 Atl): “The conveyance would 
have rendered the contracts of insurance with Kingsbury 
Donnell null and void if the companies had not consented to 
the assignment of the policies. The effect of this transaction 
was to make a new and original contract of indemnity with 
the assignees, who were not indebted to the plaintiff, and had 
no contract relations with him.” “The assent of the com- 
pany to the assignment was a renewal of the original contract 
to the assignee, with all its force, effect, and liabilities, as 
well as its conditions and limitations:” Biddeford Savings 
Bank vs. Dwelling-House Insurance Company, 81 Me., 571. 
The same doctrine obtains in Massachusetts. ‘“ The policies 
are in terms payable to the assured and his assigns. The as- 
signments to the plaintiff, assented to ‘by the insurers, trans- 
ferred to him the legal title in the policies and the right to 
sue thereon:” Burroughs vs. State Mutual Life Assurance 
Company, 97 Mass., 360. ° But we are of opinion that the as- 
signments of the policy, with the express consent of the de- 
fendants, enable the assignees to sue on it in their own name; 
that such consent to the assignments operates as a promise to 
pay the loss to them:” Kingsley vs. New England Mutual Fire 
Insurance Company, 8 Cush., 400. 

The second matter of defense is that the assignment is a 
part of an entire sum. This defense is based upon the clause 
in the assignment, * subject to J. B. Cloutier’s claim.” There 
is no question but the assignment, if not modified by this 
clause, conveyed ‘the entire legal interest in the policy to 
Tremblay, the assignee. Unless the clause attaches to the 
assignment a legal modification, it can have no effect. The 
mere statement that it was subject to a claim, if in fact there 
was no claim, would be surplusage. This leads us to the con- 
sideration and determination of the validity in law of Clou- 
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tier’s alleged assignment. The policy in question was made 
payable to Arthemise Dumais Tremblay, wife of the assured. 
It is well settled in this State that this policy, being payable 
to her, became a vested right: Small vs. Jose, 86 Me., 124. 
Neither the company, the husband, nor a creditor could de- 
prive her of it without her consent: National Life Insurance 
Company vs. Haley, 78 Me., 268, 272. Applying these princi- 
ples to the assignment of Cloutier, and it becomes evident 
that it was entirely inoperative to vest in him any legal inter 
est, as the beneficiary did not join in the assignment. But 
the defendant claims that the assignment, though not signed 
by the wife, is of such an equitable character as to vest in him 
an interest that will be protected and enforced by ‘a court at 
law; but Palmer vs. Merrill (6 Cush., 282, 286) holds that, “ in 
order to constitute such an assignment, two things must con- 
cur,” the second of which is, “ the transfer shall be of the 
whole and entire debt or obligation in which the chose in 
action consists, and as far as practicable place ‘the assignee 
in the condition of the assignor to receive the full debt due, 
and to give a good and valid discharge to the party liable.” 
The record clearly shows that Mrs. Tremblay did not assign 
to Cloutier her * whole and entire ” interest in 'the policy. It 
may be, however, that. although she did not join in the assign- 
ment, she had by her acts conveyed to Cloutier an equitable 
interest. which the assignee holds in trust for his benefit, and 
which may be enforced by proceedings in equity: Unity Mu- 
tual Life Assurance Association vs. Dugan, 118 Mass., 219; 
surroughs vs. State Mutual Life Assurance Company, 97 
Mass., 359; National Life Insurance Company vs. Haley, 78 
Me., 268; Duffy vs. Metropolitan Life Ins. Co., 94 Me., 418. 
Cloutier, therefore, had no interest, by virtue of his alleged as- 
signment, which he could enforce in law; hence the phrase, 
* subject to J. B. Cloutier’s claim,” did not affect the capacity 
of the assignment to effect a transfer of the entire legal inter- 
est in the policy to P. F. Tremblay. 

The third defense offered is that the whole matter is res 
judicata. “It has been repeatedly adjudged that foreign 
judgments are prima facie evidence merely of the right and 
matter which they purport to decide:’ McKim vs. Odom, 12 
Me., 94. This doctrine has been repeated by our courts from 
the time it was above promulgated to the opinion of Tourigny 
vs. Houle, 88 Me., 406. Upon foreign judgments “ the merits, 
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as well as the jurisdiction of the courts which rendered them, 
may be inquired into:” Middlesex Bank vs. Butman, 29 Me., 
23. This opens to inquiry the validity of the Quebec judg- 
ment. The record of the case, showing the proceedings and 
judgment in the court at Quebec, discloses, upon inspection, 
that the plaintiff’s complaint, corresponding to our declara- 
tion, was based entirely upon the evidence, and the assumed 
validity, of Cloutier’s assignment; the judgment followed the 
complaint, hence was necessarily based upon the assignment. 
But we have already determined that the assignment claimed 
by Cloutier was invalid in law; therefore the judgment based 
upon the assignment was also invalid, there being no proof of 
facts upon which it was founded, and “ a verdict and judgment 
are conclusive by way of estoppel only as to facts, without the 
existence and proof or admission of which they could not have 
been rendered:” Hill vs. Morse, 61 Me., 543. 

Upon another ground the proceedings, if not tainted with 
intentional fraud, operated as such upon the honesty of the 
judgment. The complaint, item 14, sets out that “ the plain- 
tiff [Cloutier] is regular assignee of the aforesaid policy, as- 
signment being made to him by the late J. O. Tremblay and 
his wife, the said mise en cause.” Without this allegation, 
Cloutier set out no cause of action whatever. But the state- 
ment is not true. The assignment was not executed by the 
wife. It was signed by J. O. Tremblay only. It was therefore 
not made by the wife, as alleged in the complaint or declara- 
tion. The allegation operated as a fraud upon the court, and 
was well calculated, especially in a case decided ex parte, 
without personal notice and upon default, to deceive it. Nor 
was the assignment filed with or assented to by the insurance 
company. The law invoked to defeat the validity of Trem 
blay’s assignment, for want of consent, applies with force 
with respect to the validity of Cloutier’s assignmerft. The 
case shows that it was neither signed by the wife nor consented 
to by the company, as required by the policy to make it a 
valid assignment. “In all judgments by default, whatever 
may be their competency or regularity, every proceeding, in- 
deed, from the writ and indorsements thereon down to the 
judgment itself, inclusive, is part of the record, and is open to 
examination:” Penobscot R. R. Company vs. Weeks, 52 Me., 
460. “And the records of all courts are liable to be impeached 
if it can be done by inspection alone:” Id. 459. ‘The judgment 





1903 } Tremblay vs. Aitna Life Ins. Co. 969 


was upon default, but it is well settled that a default does not 
admit allegations, in the complaint, of fraud extrinsic to the 
cause of action:” 5 American Encl. of Law, 466. “The acts 
and recitals of a court not having acquired a jurisdiction can- 
not be conclusively binding on him, nor can acts and recitals 
be conclusive evidence of facts which would give them juris- 
diction:” Carleton vs. Bickford, 13 Gray, 591, 596. No more 
can a false statement in the declaration give jurisdiction. 

Therefore the plaintiff, in the case at bar, did not admit by 
default, even if proper service had been made upon him, the 
untrue allegation set out in the declaration of Cloutier’s writ. 
Nor did the proof presented to the court at Quebec sustain 
the allegation. It was evident, upon inspection of the proof 
offered, that Cloutier’s alleged assignment was not executed 
by Tremblay’s wife, and that her agreement 'to transfer a part 
of her interest in the policy, as collateral security, was not, in 
law, even an equitable assignment of her right. Hence, there 
being no legal proof of the allegation, set out in the deleara- 
tion, that the assignment was made by the wife, the Quebec 
judgment was not founded upon the evidence of any legal 
claim, and was therefore void. 

“And if the judgment is wrongfully obtained by a fraud be- 
tween the parties for the purpose of defeating the title of a 
third party, the latter may plead the matter in avoidance of a 
judgment. If the judgment has not been obtained by collu- 
sion with the debtor, or with any fraudulent design, yet if it 
was unlawfully recovered to the injury of a third person, who 
cannot reverse it from error in being a party thereto, he can 
avoid it in the same manner:” Caswell vs. Caswell, 28 Me., 
237. “If, upon these facts, the judgment appears to be 
fraudulent against the creditors, any creditor on whom it is a 
fraud may give them in evidence:”’ Pierce vs. Jackson, 6 
Mass., 244. Apply these principles to the proceedings before 
the court at Quebec, and we think the judgment there ren- 
dered, even upon the ground of fraud, is not entitled to be con- 
sidered res judicata against the right of the plaintiff to have 
his case determined on its merits. 

There is still another reason why the proceedings at Que- 
bee are not res judicata. “No court can rightfully render 
judgment in a cause until it has acquired complete jurisdic- 
tion over the parties, the subject-matter of the suit, and the 
process:” Penobscot R. R. Company vs. Weeks, 52 Me., 458. 
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* But the records of all courts are liable to be impeached, if 
it can be done by inspection alone; and if such inspection dis- 
closes want of jurisdiction over the person of the defendant, 
the judgment will be void against him for that purpose:” Id. 
p. 459. “If the record negative the jurisdiction, or if it had 
not been extended, and the original papers do so, then the 
supposed judgment is void:” Tourigny vs. Houle, 88 Me., 408, 
34 Atl, 159. “ Where it appears by the record itself that 
there was no appearance, and no notice which he was bound 
to attend to, the judgment against him is a dead letter beyond 
the territory in which it was pronounced:” Middlesex Bank 
vs. Butman, 29 Me., 25. Under these decisions, the plaintiff in 
the present case is not bound by the proceedings in Quebec. 
No legal service of the writ was made upon him. He was a 
resident of a foreign country, and the plaintiff knew his resi- 
dence, and alleged it in his writ to be in Lewiston, Me., U.S. A. 
Service of the writ was by publication. The writ, declaration, 
summons, publication, default, and judgment were against 
the heirs of Jean O. Tremblay, defendants, giving no name or 
names. Such a writ and such a service would not give our 
courts jurisdiction wpon which a valid judgment could be ren- 
dered in personam. 

Nor would the proceedings upon their face furnish a basis 
for a judgment in rem, even if we assume that the statutes of 
the province, or the lex rei site, are the same as our own’ By 
our statutes a judgment in rem can be entered only against 
the property of the debtor, certain liens excepted: Plurede 
vs. Levasseur, 89 Me., 172. P. F. Tremblay was not the debtor; 
therefore no valid judgment in rem could be entered against 
the insurance money, in the hands of the provincial treasurer. 
of which he held a legal title. The Quebec court, therefore, 
had no jurisdiction over the plaintiff, Tremblay, in personam 
or in rem, and could not render a binding judgment. The Re- 
vised Statutes of the Province of Quebec, applying to this 
case and made ia part of the exhibits, are as follows:— 

Art. 1198. Whenever any person desires to pay any sum 
of money which is demanded of him by contending claim- 
ants, he may deposit the money he so desires to pay in the 
office of the provincial treasurer. Art. 1199. In the case 
mentioned in the preceding article, the treasurer shall pay 
over the amount deposited to the claimant, who shall pro- 
duce and file an authentic copy of a competent judgment en- 
titling him to the money, saving the right of the depositor, 
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if the deposit receipt has not been registered, and if the 

money has not been paid into court as a tender, to withdraw 

his deposit, before the same shall have been demanded by 
the claimant. 

There is no evidence in this case that the receipt was regis- 
tered, or that the money had ‘been paid into court as a tender. 
The company, therefore, had full power and ample oppor- 
tunity, being a party to the proceedings, even after the judg- 
ment was rendered, to fully protect itself against any doubt 
of the legality of the Quebec proceedings by withdrawing its 
deposit from the treasury. Although having a full knowledge 
of all the transactions of Cloutier and P. F. Tremblay with re- 
spect to their claimed assignments, and of the conditions im- 
posed by themselves in order to make an assignment valid, 
together with a presumed knowledge of the law, yet they 
stood by and allowed the proceedings of Cloutier to be con- 
summated, without the slightest intervention. It would not 
be a great strain upon the imagination, under the circum- 
stances in this case, to read between the lines of these pro- 
ceedings the subtle good will of the company contributing to 
the result attained. They can neither legally nor morally 
complain of the fall of the Quebec judgment. The case was 
reported with the stipulation, “if the law court is of opinion 
that the action is maintainable, it shall render such judgment 
as the rights of the parties require.” The action is maintain- 
able. In accordance with the stipulation :— 

Judgment for the plaintiff for $1,959.49 and costs, and inter- 
est from April 21, 1901, ninety days after the death of the 
insured. 
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SUPREME COURT OF NEW HAMPSHIRE. 
SEELY 
MANHATTAN LIFE INS. CO.* 


The company replied to request for proofs of death that none were 
needed, as the policy had lapsed and the claim would not be 
allowed. 

Held, That proofs of death were waived. 

The policy, so far as concerns its nature, validity and interpretation, is 
governed by the State where it was issued. 

Where, under the laws of such State, proofs of the payment of premium 
is not necessary to a suit, and such suit can only be defeated by 
proof of non-payment, and of the sending of the required statutory 
notice as to premiums coming due, such proofs must be furnished 
in New Hampshire. 

Where such statutory notice is required to state the premium due, the 
place where it should be paid, the party to whom it is payable, and 
stating that unless paid the policy will be torfeited. and an affi- 
davit that such notice has been mailed, an affidavit that the notice 
had been served, but not showing that it contained the features 
mentioned, is not sufficient. 


Exceptions from Merrimack County. Action by Mary Seely 


against the Manhattan Life Insurance Company. Transferred 
from the trial term on defendants’ exceptions. Exceptions 
overruled. 

The assured died March 18, 1894. The writ was dated 
March 14, 1900, and contained the common counts, from which 
was omitted the specific sum sought to be recovered. By leave 
of the court, and without objection, two amendments were 
tiled, one April 25, and another June 14, 1900, each setting out 
an action on a life insurance policy. The contract of insurance 
required satisfactory proof, at the company’s office, of the 
death of the assured during the continuance of the policy. To 
prove the notice to the assured, required by the New York 
statute, of the time when the premium here in question would 
become due, a register book kept by the defendan'ts, and con- 
taining an affidavit of the mailing of a notice to the assured, 
was admitted in evidence, subject to the plaintiff’s exception. 
The other facts sufficiently appear in the opinion. 

At the close of the evidence, the defendants’ motion that a 
verdict be directed in their favor was denied, subject to excep- 
tion. 


* Decision rendered, Feb. 4, 1903. 
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Napo.eon B. Hate and Martin & Howe, for Plaintiff. 

Streeter & Horus, for Defendants. 

Bryecuam, J. 

1. The plaintiff’s right of action accrued not earlier than 
March 18, 1894, and suit was brought within six years there- 
after. The declaration contained in the writ consisted of the 
common counts. While the ad damnum was stated, the spe- 
cific sum sought to be recovered was omitted. The court per- 
mitted the plaintiff, without objection, to amend her declara- 
tion by adding new counts. The declaration, as first drawn, 
sufficiently stated a cause of action by which to amend. The 
cause of action was not changed by the amendment, and no 
reason appears why the suit was not seasonably brought. 

2. The uncontradicted evidence of the plaintiff was that 
after the assured’s death the defendants were notified there- 
of, and requested to send blank proofs of death; that they 
replied that “no proofs were needed-—that the policy had 
lapsed for nonpayment of premiums;” and, in response to 
a second notification, they replied that they “ had decided not 
to allow * * * claim for insurance.” This evidence, if be- 
lieved, would establish a distinet denial of liability, and a re- 
fusal to pay, on the ground that the policy had lapsed, and 
would constitute a waiver of the condition requiring proof of 
death. Such a denial would be equivalent to a declaration by 
the defendants that they would not pay the insurance though 
proof of death were furnished. Under such circumstances, to 
require the proof would be an idle formality, the observance 
of which the law does not deem necessary: Knickerbocker 
Life Ins. Co. vs. Pendleton, 112 U. 8., 696, and cases cited. It 
would seem, however, that the question whether the evidence 
establishes a denial of liability should be submitted to the 
jury: Perry vs. Insurance Co., 67 N. H., 291, 296; Farmers’ 
lus. Co. vs. Mover, 97 Pa., 441. 

3. The policy was issued in the State of New York, and the 
contract is governed by the laws of that State so far as they 
relate to its nature, validity, and interpretation. It is there 
held that proof of payment of the premium is not essential to 
the maintenance of an action upon a life insurance policy, even 
though it contains a provision that a failure to pay the pre- 
mium when due shall render the policy void; that it is only 
when there is evidence of nonpayment of premium, coupled 
with proof that the notice required by statute (Laws New 
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York, 1892, p. 1972, ¢. 690, § 92) has been duly mailed to the 
assured, that a cause of action can be defeated; that a policy 
is valid until duly forfeited, and cannot be forfeited until the 
statutory notice has been given, and the thirty days therein 
specified have elapsed, without payment of the premium: 
Fischer vs. Insurance (o., 167 N. Y., 178, 182, 1838. It was 
therefore incumbent upon the defendants to establish these 
facts by competent proof, to entitle them to a verdict. 

4. The statute in force when this policy was issued reads as 
follows :— 


No life insurance corporation doing business in this State 
shall declare forfeited, or lapsed, any policy hereafter is- 
sued or renewed, and not issued upon the payment of 
monthly or weekly premiums, or unless the same is a term 
insurance contract for one year or less, nor shall any such 
policy be forfeited, or lapsed, by reason of nonpayment 
when due of any premium, interest, or instalment, or any 
portion thereof required by the terms of the policy to be paid, 
unless a written or printed notice stating the amount of 
such premium, interest, instalment, or portion thereof, due 
on such policy, the place where it should be paid, and the 
person to whom the same is payable, shall be duly ad- 
dressed and mailed to the person whose life is insured, or 
the assignee of the policy, if notice of the assignment has 
been given to the corporation, at his or her last known post- 
office address, postage paid by the corporation, or by an 
officer thereof, or person appointed by it to collect such pre- 
mium, at least fifteen and not more than forty-five days 
prior to the day when the same is payable. The notice shall 
also state that unless such premium, interest, instalment, 
or portion thereof, then due, shall be paid to the corporation 
or to a duly appointed agent or person authorized to collect 
such premium, by or before the day it falls due, the policy 
and all payments thereon will become forfeited and void 
except as to the right to a surrender value or paid-up policy 
as in this chapter provided. If the payment demanded by 
such notice shall be made within the time limited therefor, 
it shall be taken to be in full compliance with the require- 
ments of the policy in respect to the time of such payment; 
and no policy shall in any case be forfeited or declared for- 
feited, or lapsed, until the expiration of thirty days after 
the mailing of such notice. The affidavit of any officer, 
clerk, or agent of the corporation, or of any one authorized 
to mail such notice, that the notice required by this section 
has been duly addressed and mailed by the corporation issu- 
ing such policy, shall be presumptive evidence that such no- 
tice has been duly given. 
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The plaintiff's exception presents the question whether the 
aftidavit was admissible in evidence. If the affidavit fully 
complied with the provisions of the statute, and would be 
competent evidence, in a suit brought in New York upon the 
contract, to prove that the required notice was duly mailed 
to the assured, it would not follow ‘that it would be admis- 
sible for a like purpose in a suit brought in this State, if the 
statutory provision making the affidavit presumptive evidence 
of notice prescribes a rule of evidence, and is not a matter 
attaching to the rights of the parties under the contract; for, 
if it relates to the procedure for enforcing the contract, it 
would have no extraterritorial effect. While it is the general 
rule that the law of the place where the contract is made gov- 
erns the rights of the parties, it is also a general rule that the 
law of the place where the action is brought “ controls the ad- 
mission of evidence and prescribes the modes of proof by 
which the terms of the contract are made known to the court, 
as well as the form of the action by which it is enforced: 
Hoadley vs. Transportation Co., 115 Mass., 304; Baxter Nat'l 
Bank vs. Talbot, 154 Mass., 213; Emery vs. Burbank, 163 
Mass., 326; Miller vs. Brenham, 68 N. Y., 88, 87, 88: Pritchard 
vs. Norton, 106 U. S., 124, 134; Yates vs. Thompson, 3 C. & F., 
544, 586, 587; Don vs. Lippmann, 5 C. & F., 1, 14, 16; Bain vs. 
Railway, 3 H. L. Cas., 1, 19; Sto. Conf. Laws, § 6384a. But 
counsel have not argued this question, and, as the case may 
be disposed of upon other grounds, it is not decided. 

An analysis of the statute shows that the notice therein 
required should state (1) the amount of the premium due on 
the policy, (2) the place where it should be paid, (3) the person 
to whom payable, and (4) that, unless the premium then due 
shall be paid to the company, or its agent authorized to col- 
lect the same, by or before the day it falls due, the policy and 
all payments thereon will become forfeited and void, except as 
to a right to a surrender value or paid-up policy. The statute 
also requires that the notice shall be duly addressed and 
mailed to ‘the party insured, postage prepaid, at least fifteen 
and not more than forty-five days prior to the day when the 
same is payable, and makes the affidavit of the agent author- 
ized to mail the notice, that the notice ‘has been duly ad- 
dressed and mailed, presumptive evidence that the notice has 
been duly given 
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Did the affidavit offered in evidence comply with the statute 
and show that the defendants had duly addressed and mailed 
the statutory notice? It affirms that a notice was duly ad- 
dressed and mailed, postage prepaid, to the assured, at least 
thirty and not more than forty-five days before the premium 
became due; that it stated when the premium would become 
due, and that, unless it was paid, the policy and all payments 
thereon would become forfeited and void. The pages of the 
register preceding the jurat, and which are a part of the afli- 
davit, show the number of the policy, the date when the pre- 
mium became due, the name of the assured, his postoftice ad- 
dress, and the date of mailing, but failed to show that the no- 
tice stated the four requirements above enumerated. The 
aftidavit, therefore, did not answer the requirements of the 
statute, and was incompetent testimony. 

A statute conferring such privileges is to be strictly con- 
strued. It is in derogation of the common-law rules of evi- 
dence, and confers upon the company the privilege of making 
evidence for itself. Lord Brougham, in an opinion delivered in 
the House of Lords, construing a statute conferring similar 
privileges, said: “It is most important that everything 
should be done which the statute * * * requires to be done. 
and for this reason: <A great privilege is bestowed by the act 
upon the company, neither more nor less than making evi- 
dence for itself. The books of the company are made evidence 
for the company, and, unless rebutted by counter evidence, 
will be sufticient to warrant a verdict in each case. It must 
be admitted that this is a very great privilege, and an excep- 
tion to the ordinary rules of evidence. By those rules, and 
the rules of common sense and justice, what a man writes is 
evdence against him, but not evidence in his favor; but here 
the proposition is reversed. This is a great privilege, 
and, in order to justify the exercise of it, the conditions on 
which it is given; namely, the provisions of the statute as to 
the making of these entries, must be strictly complied with; 
and I hold that it is much safer to consider each of those pro- 


* *% * 


visions as a condition precedent, as a provision imperative. 
and not merely directory, on account of the great privilege it- 
self, and on account of its being an exception to all ordinary 
rules of evidence: Bain vs. Railway, 3 H. L. Cas., 22. And 
this court, in passing upon a similar question, said: “ Such 
evidence is admissible only by virtue of the exception which 
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this statute has created to the general rules of the common 
law, and statutes in derogation of the common law are to be 
strictly construed. * * * Whoever, therefore, would avail 
himself of the provisions of the statute in question, must 
show a full compliance with its terms:” Wendell vs. Abbott, 
43 N. H., 68, 73. . 

The ‘affidavit not being admissible, the defendants’ motion 
for a verdict was properly denied. 

This result renders it unnecessary to consider whether the 
evidence introduced at the trial entitled the plaintiff to go to 
the jury upon the question of payment. At a subsequent trial 
the question may not be raised, and, if raised, the evidence 
offered may not be the same. That question will be season- 
ably considered when it is known what the evidence is. 

Defendants’ exception overruled. All concurred. 


SUPREME COURT OF TENNESSEE. 


RESSLER kt AL. 
vs. 
FIDELITY MUT. LIFE INS. CO.* 
The insured gave a promissory note for the premium which provided 
that if not paid at maturity the policy should be void. The receipt 
also provided that any obligation given for it, if not so paid, should 


avoid the policy, and that a part-due note was not payment of pre- 
miums. There was no reference in the policy to such forfeiture. 


Held, That the note, the receipt and the policy are all to be looked to in 
order to discover the contract between the parties, and such for- 
feiture will be enforced as strictly as if provided for in the policy. 


Appeal from Chancery Court, Shelby County. Action by 
Hannah Ressler and others against the Fidelity Mutual Life 
Insurance Company. From a judgment for defendant, plain- 
tiffs appeal. Affirmed. 


Henry Crarr and Wirxerson & McGeuer, for Appe lants. 
R. L. Barrets, for Appellee. 
Bearp, C. J. 
On the 7th of December, 1891, the defendant issued its 
policy of insurance for the sum of $1,000, and for the period of 


* Decision rendered, June 20, 1903. 
VoL. XXXII.—62 
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twenty years from its date, upon the life of Daniel N. Ressler. 
The premiums on the policy were payable on the 7th day of 
each December. The insured paid all the accruing premiums 
up to and inclusive of the one due on the 7th day of December, 
I8S9, thus carrving his policy for the next ensuing vear. For 
the premium due on the 7th of December, 1900, he gave his 
promissory note to the company, payable on the 7th of Febru- 
ary, 1901. This note was not paid, nor was the premium that 
was due on the 7th of December, 1901. On the 28th day of 
December, 1901, the insured died. Soon after his death, a de- 
mand was made upon the insurer for blank proofs of loss, 
which was refused, upon the ground, as asserted by the de- 
fendant company, that the policy ‘had lapsed and was no 
longer a valid or subsisting contract. The result was the 
institution of the present suit. 

The ground upon which payment is resisted is that the note 
given for the premium due in December, 1900, contained a 
provision that, in the event it was not paid at maturity, the 
policy in question 

Should be ipso facto null and void, without notice to the 

maker and without any act on the part of the company, 

And should “remain so until reinstated as provided by its 
terms.” Contemporaneous with the making and acceptance 
of this note a receipt was given to the assured upon the face 
of which was marginally printed the following words: 

Notice to Policyholders: * * * It is understood and 
agreed that ‘a protested check or past-due note or obligation 
of any kind, is not payment, and that any obligation given 
in exchange for this receipt, when dishonored or not paid at 
maturity, shall render the receipt and said policy absolutely 
void. 

It is conceded by the solicitors of the complainants that, 
had the policy contained a stipulation to the effect that the 
nonpayment at maturity of any note given by the assured and 
accepted by the company would forfeit the policy, then this 
defense would be maintainable. That this is true is well set- 
tled by the authorities: Thompson vs. Insurance Co., 104 U. 
S., 252; Insurance Co. vs. Pendleton, 112 U. S., 696, 5 Sup. Ct.. 
314; Pitt vs. Insurance Co., 100 Mass., 500. But, as it con- 
tains no such stipulation, it is insisted that its absence or 
omission manifests the intention of the.company to keep the 
policy alive, upon receiving payment of the premium by note. 
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and that the courts will not permit this intention to be de- 
feated by an inconsistent condition subsequent contained in 
the note, a mere collateral agreement. 

As to this insistence it may be said, in a general way, that 
promptness in the payment of premiums is essential to the 
success of an insurance company. To,the fund derived from 
premiums the company must look to meet expenses incurred 
in its operation, and to the creation of a reserve to be held for 
payment of losses when they occur.. No company could remain 
long solvent, if the rights of the policyholder were preserved 
for him notwithstanding his delinquency, and the insurer be 
left to recover the premium due, through the tedious process 
of the courts, with the risk of encountering an insolvent 
debtor after judgment. To enforce promptness, clauses of for- 
feiture, under some form or other, are usually found in con- 
tracts of insurance; and these clauses are enforced by the 
courts, unless in some way waived by the insurer. As was 
said in Klein vs. New York Ins. Co. (104 U.8., 88): “ If the as- 
sured can neglect payment at maturity, and yet suffer no loss 
or forfeiture, premiums will not be punctually paid. * * * 
The provision, therefore, for the release of the company from 
liability on a failure of the insured to pay the premiums when 
due, is of the very essence and substance of the contract of 
life insurance. To hold the company to its promise to pay the 
insurance, notwithstanding the default of the assured in 
making the payment of the premium, is to destroy the very 
substance of the contract.” It is difficult, if not impossible, to 
see why ‘this clause providing for forfeiture, when found in 
the policy, should be enforced, and not a similar provision in a 
note for the premium, which, waiving its strict right to de- 
mand payment in cash, for the accommodation of the policy- 
holder, it receives and thus indulges him by an extension of 
time. For the extension of time, as well as the premium due, 
furnishes 'the consideration of the note. Such a transaction 
is as if the policyholder should say to the company that he 
was unable to pay promptly, but desired indulgence in order 
to save his insurance, and the company replied that indul- 
gence would be given and his note would be accepted, upon the 
condition, however, that a forfeiture would be declared if the 
note was not paid at maturity. Upon an acceptance of this 
proposition, a note is executed containing the condition, and 


a receipt is given to the assured, calling his attention to the 
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necessity of strict payment in order to avoid forfeiture of his 
policy. In such a case, it would seem that the policy, the note, 
and the receipt were all to be looked to, to ascertain the agree. 
ment of the parties, and that, questions of waiver out of the 
way, the courts would enforce a forfeiture for nonpayment as 
stringently as where the policy by itself, or together with the 
note, stipulated for such a result. It may be granted, how- 
ever, that there are cases relied on by complainants which give 
some color, upon examination, but no substantial support, as 
we think, to their contention. 

Among them is that of Dwelling House Ins. Co. vs. Hardie, 
37 Kan., 674. In the note accepted for the premium in that 
case, the condition was that upon a failure to pay when due 
the risk should cease and determine, as “ provided in the 
policy.” The company defended upon the ground that, as the 
note was not paid at maturity, the rights of the assured were 
forfeited. The facts were that after the loss occurred, as well 
as after its maturity, the assured paid the note to an agent of 
the insurance company authorized to receive payment. While 
there are some general expressions in the opinion which war- 
rant the contention of the appellants, yet we think there was 


no purpose to announce any such general rule as is now in- 
sisted on; but its authority is to be confined to the facts of the 
case. The court makes the case turn upon the peculiarity of 
the phrase, contained in the note, that upon the failure to pay 
this obligation the risk should determine “as provided in the 


policy,” coupled with the failure of the policy to provide for 
such determination. The court said: “ The policy took effect 
upon the receipt and acceptance of the note. * * * It was 
competent for the parties to pay and accept payment of the 
premium in the form of a note, and this appears to have been 
done. This purpose was also evinced by the company in the 
collection of the note. The bank was its agent for collection, 
and the note had matured some time before the collection was 
made. Instead of * * * declaring the policy at an end 
when default was made, and collecting such portion of the pre- 
nium as the company regarded to have been earned, it allowed 
the note to run, and then collected the entire amount of 
principal and interest.” 

We think the case of McAllister vs. New England Mut. Life 
Ins. Co. (101 Mass., 558), when examined, gives even less war- 
rant to this contention. ‘There the premium was paid, part in 
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cash and the balance by the execution of two notes by the 
assured, one due in six months and the other in five years from 
date. Neither the policy nor the six-months note provided for 
a forfeiture upon the nonpayment of this note. The note at 
five years did. The first note was not paid, and the assured 
died before the next annual premium accrued. Unquestion- 
ably the court was right in holding that under this state of 
facts the rule of the forfeiture could not be invoked. 

Trade Ins. Co. vs. Barracliff (45 N. J. Law, 543), and Fithian 
vs. N. W. L. Ins. Co. (4 Mo. App., 386) were determined upon 
their peculiar facts, and therefore cannot be taken as author- 
ity by complainants. 

The case of Mut. Life Ins. Company vs. French (30 Ohio St., 
240), adopting the view that a distinction was to be made be- 
tween a policy which provided for a forfeiture upon nonpay- 
ment of a note given for a premium and one which did not, 
held in the latter case, where the stipulation was found alone 
in the note, that while the policy was not ipso facto void upon 
the failure to pay such note, yet the insurer could avoid it by 
giving distinct notice to the assured that he claimed such a 
forfeiture. This case, it will be seen, required an affirmative 
act to make the forfeiture complete. If this were held to be a 
sound law, the defendant company here could maintain its de- 
fense, for it gave notice to the assured of the lapse of his policy 
by reason of his neglect to pay his note, and urged him to un- 
dergo a medical examination and reinstate himself as a policy- 
holder according to the condition of his policy. To the letter 
containing this notice he made no reply. But we do not think 
either view is sound. On reason and authority, we hold the 
policy in this case void, and the rights of the assured abso- 
lutely ended when his note matured and was unpaid. 

Holly vs. Mutual Life Ins. Co. (105 N. Y., 437) involved a 
policy which provided that after three annual premiums had 
been paid, should the assured fail in any payment thereafter, 
upon a surrender of the policy within thirty days after such 
unpaid premiums came due, the company would issue a paid- 
up policy for the premiums paid. In that case, the assured 
paid more than three annual premiums and then defaulted. 
The defendant company, however, accepted his note for the 
premium due, which contained this clause :— 


All claims to future insurance, and all benefits whatever 
which full payments in cash of said premium would have 
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secured, shall become immediately void and be forfeited 

* * * if this note is not paid at maturity. 

The note, not being paid when due, was renewed. This sec- 
ond note, with a similar condition, matured and was not paid. 
Afterward the assured offered to pay it, but the company de- 
clined to accept payment, claiming the policy was forfeited. 
Action was then brought to compel the company to issue a 
paid-up policy; but the court held that, upon the failure to pay 
the note, the forfeiture of the policy a't once attached, and the 
assured lost all right to any further insurance. 

In lowa Life Ins. Co. vs. Lewis (187 U. 8., 335) the Supreme 
Court of the United States has had occasion to examine this 
question and the cases theretofore decided by that court, in- 
cluding those of Thompson vs. Insurance Co. (104 U. 8., 252), 
and Insurance Co. vs. Pendleton (112 U. 8., 696), relied on by 
appellants in this case, and its conclusions are found in the 
syllabi, as follows: ‘(1) A notice, on the back of a premium 
receipt, that, if a note is given for payment of premium and is 
not paid at maturity, the policy shall determine, constitutes a 
part of the contract of insurance, where such receipt states 
on its face that it is subject to the terms of the contract and 
the conditions on the back, which the assured is directed to 
read. (2) A policy of life insurance is forfeited, without any 
affirmative action on the part of the insurance company, by 
the failure to pay at maturity a note given for the payment of 
the premium, which was accepted on condition that, if not 
paid at maturity, the policy shall cease and determine.” 

In line with these cases are those of Kerns vs. New Jersey 
Mut., etc., Company, 86 Pa., 171; Insurance Co. vs. Myers, 59 
sS. W., 30; Insurance Co. vs. Pentecost, 49 S. W., 425 (those 
last two cases having been decided by the Supreme Court of 
Kentucky), and Groton vs. Insurance Co., 39 Wis., 121. 

There being no waiver in the case at bar, we are satisfied 
that all the rights of the assured ceased by and upon failure 
to pay his note. This renders it unnecessary for us to consider 
other questions discussed. 

The result is that the decree of the chancellor, dismissing 
the bill, is affirmed, with costs. 
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SUPREME COURT OF NORTH DAKOTA. 


MONTGOMERY 
vs. 
WHITBECK.* 


The promoters of a mutual insurance company are authorized and re- 
quired to take applications for $200,000 of insurance before the com- 
pany is organized, but such promoters have no authority to bind 
the corporation by any kind of contract before it is organized and 
authorized to do business. 


A policy of insurance, signed with the names of the president and sec- 
retary of the corporation, and delivered to an applicant for mem- 
bership before the corporation has come into existence and before 
officers could be elected or the corporation enter into binding con- 
tracts, is not enforceable against the company after it has been or- 
ganized and authorized to do business. 


Where the statute upon which a mutual insurance company was or- 
ganized required it to charge and collect upon its policies the full 
mutual premium in cash or notes absolutely payable, and in its by- 
laws to fix the contingent mutual liability of its members for the 
payment of losses and expenses not provided for by its cash funds, 
and that such contingent liability of each member should not be 
less in amount and should be in addition to the cash premium 
written into the policy, and that the total liability of a policyholder 
should be legibly stated on the back of each policy, a total disregard 
of each of these requirements in the issuance of its policies rendered 
the policies void, as in conflict with the statute, and no assessment 
for losses could be made or enforced thereunder. 


very person applying for insurance and membership in a mutual in- 
surance company must take notice of the law of the State under 
which it is organized and is authorized’ to do business. This stat- 
ute, the articles of incorporation, by-laws, application for insur- 
ance, and the policy each become parts of the contract and binding 
upon the member. 


Where all policyholders in a mutual insurance company are on the 
same footing, none with equities superior to his associates growing 
out of the business done in defiance of statutory requirements, no 
estoppel will be indulged against any member asserting the ultra 
vires nature of the business done. 


The doctrine of estoppel in pais does not extend so far as to enable a 
person or corporation to do in effect what is forbidden by law, or 
what they are otherwise incapable of doing, and therefore a party 
to a contract with a mutual insurance corporation, made in viola- 
tion of the letter and policy of the statute under which the corpo- 
ration is organized and authorized to do business, is not estopped 
to show its illegality for the purpose of preventing a recovery 
upon it. 


\ppeal from District Court, Richland County. Action by 
George S. Montgomery, as receiver of the Red River Valley 
Mutual Hail Insurance Company of North Dakota, against 


* Decision rendered, Aug. 7, 1903. 
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Andrew Whitbeck, to recover an assessment upon a policy. 
Plaintiff recovered in justice court, and afterward, on appeal 
to the District Court, a verdict was returned in his favor by 
direction. Defendant appeals from the judgment entered 
upon the verdict. Reversed. 


Lee Comps, for Appel ant. 
Purcet, & Braptey and Caries E. Woxre, for Respondent. 


Cocurang, J. 

The Red River Valley Mutual Hail Insurance Company of 
North Dakota was organized as a mutual insurance company 
under the provisions of chapter 14 of the Civil Code, and re- 
ceived its certificate of authority to do an insurance business 
on the 23d day of April, 1898. Defendant signed a written ap- 
plication for insurance and membership in this company on 
April 14, 1898, and his policy of insurance was executed and 
delivered to him on the same day. By his application defend- 
ant stipulated to pay all just assessments, not to exceed 5 per 
cent of the face of his policy, or $60, to be governed by the 
articles of incorporation and by-laws of the company, his in- 
surance to run for five years, beginning on April 14, 1898, and 
describing the land upon which the crops were to be grown. 
As a part of the transaction, and to cover his membership fee, 
all premiums and assessments, he executed and delivered to 
the party taking ‘his application a note in the following terms: 

$60. Courtenay, N. D., April 14, 1898. On or before the 
first day of October, for value received, I promise to pay to 
the order of the Red River Valley Mutual Hail Insurance 

Company of North Dakota the sum of sixty dollars, or such 

portion thereof as may be assessed on my policy by the offi- 

cers of said company for payment of expenses and losses by 
hail according to the by-laws, rules and regulations of said 
company, with interest at the rate of 8 per cent per annum 
from the maturity hereof, payable at the office of the com- 

pany at Wahpeton, N. D. There is included in this note a 

membership fee of ————. Section 20, Twp. 142, range 62; 

P. O. Courtenay, N. D. Andrew Whitbeck. Policy Number 

1302. Non-negotiable. 

His certificate of indemnity and membership delivered to 
him in exchange for his note and application was in the fol- 
lowing language :— 

The Red River Valley Mutual Hail Insurance Company of 

North Dakota, by this certificate, insures Andrew Whitbeck 
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of Courtenay P. O., County of Stutsman, State of North 
Dakota, ‘his heirs and assigns, against loss or damage to 
growing crops by hail, commencing at noon on the 14th day 
of April, 1898, and ending January 1, 1903, in accordance 
with the articles of incorporation and by-laws of this com- 
pany, on the following described premises :— 

Acres. Quarter. Section. Township. Range. County. Amount. 


160 S. E. 20 142 62 Stutsman $600 00 
N. E. 20 142 62 Stutsman 600.00 


Loss, if any, payable to Andrew Whitbeck as his interest 
may appear. This insurance is based upon the written ap- 
plication of the assured, and upon the approval whereof the 
Red River Valley Mutual Hail Insurance Company of North 
Dakota has caused these presents to be signed by its presi- 
dent and attested by its secretary at its office in the city of 
Wahpeton. G. W. Pease, President. 

Attest: B. J. Howland, Secretary. 

The articles of incorporation and by-laws were printed upon 
the back of this policy; also a notice as follows :— 

The assured is hereby notified that by virtue of this policy 
he is a member of the Red River Valley Mutual Hail Insur- 
ance Company of North Dakota, and that the annual meet- 
ings of such company are held at its home office in the city 
of Wahpeton, Richland County, North Dakota, on the sec- 
ond Wednesday of each November of each year, at 10 
o’clock a. m. 

Plaintiff was appointed receiver of this company December 
29, 1899. Its assets consisted entirely of notes in the form of 
the one hereinbefore set forth. The action was to recover an 
assessment attempted by the directors in September, 1899, to 
meet losses for that year. The same form of notes and policies 
was issued to all members of the association. The certificate 
of insurance and membership proven in this case bears the 
signature of the president and secretary, and has indorsed 
upon its back what purports to be the by-laws of the corpora- 
tion, and it was delivered to the defendant nine days before 
the corporation received its certificate from the commissioner 
of insurance authorizing it to do business or to issue policies: 
Section 3090, Rev. Codes. 

The promoters of mutual insurance societies are authorized, 
and required, as a preliminary to organization, to ‘take appli- 
cations for $200,000 of insurance in not less than one hundred 
separate risks before a policy can be issued: Section 3104, 
Rey. Codes. The purpose of this is, doubtless, to secure at the 
start a fund from the cash premiums sufficient for current ex- 
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penses and early losses. Appellant, from the date of ‘his ap- 
plication, must have been one of the number which the pro- 
moters of this enterprise secured as an advance subscriber. 
There is no evidence of a redelivery of the policy after the cor- 
poration was authorized to do business; nor was any cash 
premium paid or note absolutely payable given by the defend- 
ant after the legal organization of the company, if any, was 
effected. * That a corporation should have a full and complete 
organization and existence as an entity before it can enter 
into any kind of a contract or transact any business, would 
seem to be self-evident. Until organized, it has no being, 
franchises, or faculties. Nor do those engaged in bringing it 
into being have any powers to bind it by contract, unless so 
authorized by its charter. Until organized as authorized by 
the charter, there is not a corporation. By its birth, it for the 
first time acquires its faculties to transact its business and 
perform its functions. * * * If it was intended that the 
application for the policy and the giving of the premium note 
should constitute a contract to insure, such a provision would 
not have been enacted; but by its adoption it is manifest that 
the General Assembly intended that ‘the application and note 
should be held simply to be acted upon after the organziation 
should be completed. It was simply a proposition or an appli- 
cation for a policy after the organization should be had and 
the company authorized to take risks and issue policies. Be- 
yond that the incorporators had no power to bind the future 
company:” Gent vs. Mfg., etc., Ins. Co., 107 I1., 658; Farmers’ 
Mut. Ins. Co. vs. Burch (S. C.), 24 S. E., 508; Lagrone vs. Tim- 
merman (S. ©.), 24 8S. E., 290. The reading of the statute is 
plain. The certificate of the commissioner of insurance, when 
issued and recorded, * shall be its authority to commence busi- 
ness and issue policies.” Had the statute stated that no 
policy could be issued until the certificate from the commis- 
sioner had been obtained, its mandate could not have been 
more readily understood: Montgomery vs. Harker, 9 N. D., 
527. 

We need not pause upon the proposition that the corpora- 
tion retained the non-negotiable contract of appellant, and 
treated the policy as if redelivered after it received its certifi- 
cate of authorization, and that the acts of both parties were 
such concerning the transaction as to estop either from ques- 
tioning the binding force of it. Even if, as between the par- 
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ties, it were’ possible to establish a liability by estoppel, none 
exists here. One who accepts a policy of insurance in a mutual 
insurance society organized under the provisions of chapter 
14 of the Civil Code thereby becomes a member of the society, 
and must take notice of the terms of the contract to which he 
is a party. The statute under which the corporation is organ- 
ized, the articles of incorporation, and the by-laws are made 
to contain the whole plan of insurance, its limitations, exteat, 
and the obligations imposed. They embrace the terms of the 
contract. Whatever vitality the policy of insurance possesses 
is derived from these sources. The statute authorizing and 
controlling the organization and business of this society be- 
came as much a part of the contract for insurance and mem- 
bership as if its terms were incorporated into the printed cer- 
tificate, and every person becoming a member was bound to 
take notice of it: Niblack, Mut. Ben. Soc., 271, 272; Smith vs. 
Sherman (Iowa), 85 N. W., 747; Davidson vs. Society, 39 Minn., 
303; Bradford vs. Ins. Co., 107 Ill., 652; Simeral vs. Ins. Co., 
18 Iowa, 322; State vs. Mfg., ete., Ins. Co. (Ohio), 33 N. E., 401; 
Insurance Co. vs. Stoy, 41 Mich., 385, 21 Am. & Eng. Enc. L., 
257. The law (section 3108, Rev. Codes, 1899), a part of this 
contract, required that the amount of cash premium accepted 
should be written in the policy; that the company should 
charge and collect upon its policies the full mutual premium 
in cash or in notes absolutely payable. None of these require- 
ments made prerequisite to a valid insurance contract were 
observed in this case. The note given was payable only upon 
the contingency of a loss and assessment. The amount pay- 
able was left in uncertainty until the happening of events 
which were not certain to follow. The statute required that 
the total amount of the liability of a policyholder should be 
plainly and legibly stated upon the back of the policy, that the 
by-laws fix the contingent mutual liability of its members for 
the payment of losses and expenses not provided for by their 
cash funds, and that this contingent liability should not be 
less than a sum equal to and in addition to the cash premium 
written in the policy. These requirements were ignored. No 
cash fund could be obtained for the payment of expenses or 
losses under the form of contracts admitted until assessments 
could be made and collected. No valid consideration was 
given for the insurance contract. The policy of the Jaw would 
be frustrated if this invasion of its mandate could be tol- 
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erated. This policy was and is void: Smith vs. Sherman 
(Iowa), 85 N. W., 747; Gent vs. Mfg. Ins. Co., 107 Ill, 652; 
Corey vs. Sherman (lowa), 64 N. W., 828; Mut. Ins. Co. vs. Bar- 
ker, 107 Iowa, 143; MeMulta (IIl.), 45 N. E., 954; Gas Co. vs. 
Sims (Cal.), 37 Pac., 1042. The policy being void, the assess- 
ment cannot be enforced, and the note given was without con- 
sideration: Haverhill Ins. Co. vs. Prescott, 42 N. H., 547. 
Appellant did not receive or retain any property of the cor- 
poration for which he was either morally or legally obligated 
to pay. He has nothing to restore. A contract of insurance 
entered into contrary to law or public policy is simply void, 
and neither party to it is estopped from showing the fact; 
otherwise the public law and policy would be at the mercy of 
individual interest and caprice: Bacon on Mut. Benefit Socie- 
ties, $424; Spare vs. Home Mut. Ins. Co. (C.C.), 15 Fed., 707; In 
re Comstock, 6 Fed. Cas., 244 (No. 3,078), 3 Sawy., 218; Keen 
vs. Coleman, 39 Pa., 299; Wheeler vs. Russell, 17 Mass., 258. 
Kvery member of this corporation was a party 'to these con- 
tracts, individually as the assured and collectively as the cor- 
poration. As parties to the contract with the corporation, 
they were severally in pari delicto. No estoppel operates 
either in favor of or against any of them, because there is 
nothing upon which it can be built. “An estoppel can never 
arise by implication alone, except from some conduct which 
induces action in reliance upon it to an extent that renders it 
a fraud to recede from what the party has been induced to ex- 
pect. It is only enforced to prevent fraud:” Security Ins. Co. 
vs. Fay, 22 Mich., 468. There cannot be any estoppel to show a 
violation of a statute, even to the prejudice of an innocent 
party. How much less can a corporation claim to bind a mem- 
ber to the payment of a void assessment on the theory of es- 
toppel. To build up an estoppel against one situated as 
appellant is in this case and in favor of the corporation, would 
be to make the courts an instrument of oppression. In Bank 
of the United States vs. Owens (2 Pet., 538), the court held 
that a contract contrary to a clause in the act incorporating 
the bank which forbid it to take a greater interest than 6 per 
cent, but did not declare such contract void, was nevertheless 
illegal and void. In answer to the question whether such con- 
tracts are void in law upon general principles, the court say: 
“The answer would seem to be plain and obvious that no 
court of justice can, in its nature, be made the handmaid of 
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iniquity. Courts are instituted to carry into effect the laws of 
a country. How can they, then, become auxiliary to the con- 
summations of violation of law?” Harris vs. Runnels, 12 
How., 83. 

Respondent relies upon section 2852, Rev. Codes. This stat- 
ute is the expression of a rule long established, to the effect 
that a defendant who has contracted with a corporation can- 
not collaterally question its powers in an action to recover on 
an obligation entered into with it; ‘but the legality of the 
corporation or its powers to do a legal business is not here 
questioned. The objection here is to the want of power in the 
corporation, and not a defect in its organization. Uninflu- 
enced by statute, the rule established by law as well as reason 
is that parties recognizing the existence of a corporation by 
dealing with it have no right to object to any irregularity in 
its organization, or any subsequent abuse of its powers not 
connected with such dealing. As long as these ‘are overlooked 
or tolerated by the State, it is not for individuals to call them 
in question: Methodist Epis. Church vs. Pickett, 19 N. Y., 485; 
Washburn Mill Co. vs. Bartlett, 8 N. D., 138; McFarlan vs. 
Triton Ins. Co., 4 Denio, 397; Swartwout vs. Ry. Co., 24 Mich., 
394. But where the objection is a want of power in the cor- 
poration, and not a defect in its organization, the case is dif- 
ferent: In re Comstock, 6 Fed. Cas., 247 (No. 3,078), 3 Sawy, 
218; Wheeler vs. Russell, 17 Mass., 258; Russell vs. De Grand, 
15 Mass., 35. “ The doctrine of estoppel in pais has never been 
carried so far as to prevent a party from showing that a cor- 
poration, even if it be one de jure, ‘had not the power to do a 
particular thing, or that it was done in violation of a statute. 
* * * For instance, if a corporation was forbidden ‘by stat: 
ute to carry Indians on its boats, it could not make or enforce 
a contract for that purpose, and no one would be estopped 
from alleging the fact in bar of an action by the corporation 
for the passage money. In Russell vs. De Grand (15 Mass., 37) 
it was held that a promissory note given for the premium on 
a policy of insurance ona vessel bound on a voyage prohibited 
by the laws of the United States was void, and the defendant, 
though a party to the agreement, was permitted to show its 
illegality to defeat a recovery upon it. * * * The reason of 
the rule is apparent and satisfactory. The maintenance of the 
public policy of a state, as manifested by its legislation, is of 
much more importance than the real or purposed equities of 
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the parties to an illegal transaction, and therefore they are 
not estopped to show such illegality for the purpose of pre- 
venting the enforcement of a contract in opposition to such 
policy; otherwise the public law and policy would be at the 
mercy of individual interest and caprice. * * * To allow 
this corporation, by means of an alleged estoppel, which 
grows out of the very act prohibited, to indirectly do an act 
for which it had neither capacity nor right, would be practi- 
cally to dispense with the limitation which the State ‘has im- 
posed upon its power of doing business:” In re Comstock, 6 
Fed. Cas., 248 (No. 3,078), 3 Sawy., 218. 

This disposes of the respondent’s contentions that defendant 
is estopped by his contract; that none but the State can ques- 
tion its validity, and that in a direct proceeding; and that the 
contract is not void as in conflict with the policy of the law, 
because not in express words in the statute so declared. 

Our conclusion is that the judgment appealed from should 
be reversed. It is so ordered. Appellant will recover costs of 
Justice and District Courts and of this court. All concur. 


COURT OF APPEALS OF KENTUCKY. 


MUTUAL BEN. LIFE INS. CO, 
v8. 
DAVIS.* 


Where a dividend has been declared out of surplus, it cannot be pro- 
visionally limited to those who shall pay the succeeding premiums. 


Where the insured borrowed the amount needed for his premium pay- 
ment on a note or loan certificate, from the company, he cannot be 
required in addition to its repayment with interest, and also in case 
of failure, to lose as a penalty several years of extended insurance 
already paid for. 


Appeal from Cireuit Court. Barren County. Action by Liz- 


zie W. Davis against the Mutual Benefit Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 


Barrp & Ricuarpson and Dopp & Dopp, for Appellant. 
Hatcnetr & James, for Appellee. 


," Decision rendered, April 29, 1903. 
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Nunn, J. 

Upon December 23, 1889, the appellant issued to the ap- 
pellee’s husband, Walter D. Davis, a policy of life insurance. 
by the terms of which it agreed to pay him at the end of 
twenty years from that date the sum of $1,000. Should he die 
within the endowment period, this sum, after deducting 
therefrom all indebtedness to the company, was to be paid to 
Lizzie W. Davis; and the policy contained this clause, which 
is called “ nonforfeiture provisions ”:— 

When after two full annual premiums shall have been 
paid on this policy, it shall cease or ‘become void solely by 
the nonpayment of any premium when due, its entire net 
reserve by the American Experience Mortality and interest 
at 4 per cent, yearly, less any indebtedness to the company 
on this policy, shall be applied by the company as a single 
premium at the company’s rates published and in force at 
this date, either, first, to the purchase of nonparticipating 
term insurance for the full amount insured by this policy, 
or, secon, * * *. 

And it was further provided in the policy that if the assured 
paid two full premiums, and then ceased to pay further, the 
net reserve should extend the policy for its full amount for 
S years and 347 days; and if he paid the third premium, and 
then ceased, the net reserve should extend the policy for the 
term of 15 years and 45 days. At the time the policy was is- 
sued, Walter D. Davis was twenty-one years old. The annual 
premium, as fixed in the policy, was $47.46. The first premium 
was paid to the company when the policy was issued, and the 
second upon December 23, 1890, the date it became due. 
When the third annual premium became due, on Decem- 
ber 23, 1891, the insured was unable to meet it with a cash 
payment, and borrowed the amount from the company, less a 
dividend declared by it of $6.93; executing for the loan a note 
or loan certificate. He failed to pay the fourth annual pre- 
mium, which became due December 23, 1892, at which time 
the company held another dividend due him, of $7.30, which 
they failed to pay him or credit him with; claiming that the 
dividend was declared conditionally upon his paying of the 
premium. After this there was no action taken by either 
party until August 2, 1901, at which time the insured died; 
and on the 28th day of September, 1901, the appellee filed this 
action to recover under the nonforfeiture provisions of this 
policy. A trial was had, a jury waived, and the court ad- 
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judged that the appellee was entitled to recover the amount of 
the policy, less the $40.53 note, with its interest. 

The appellant asks a reversal of the case upon the ground 
that the extended insurance provided for in the policy had 
expired before the death of Walter. D. Davis. Appellant 
claims that the net reserve to the credit of the insured was 
$97.53, which would have under the contract extended the 
policy for the full amount for 15 years and 45 days from the 
23d day of December, 1892, but that this sum should be re- 
duced by the amount loaned, with its interest, $42.96, leaving, 
as it claims, $54.57, which was the true net reserve according 
to the policy; that this sum of $54.57 continued the policy in 
force, counting his age at twenty-four years, 7 vears and 154 
days. making the policy expire May 26, 1900. Appellant also 
says that it should not account for the last dividend declared 
due the insured, amounting to $7.30, but that, if it should be 
chargeable therewith, it would increase the net reserve to only 
$61.87, which would only extend the insurance for 8 years and 
216 days, making the policy expire July 27, 1901—-six days be- 
fore the death of the insured. 

The appellant admits that it declared a premium of $7.30 
due the insured prior to December 23, 1892, and gave notice to 
the insured of that fact. But it claims that it declared pro- 
visionally upon his paying the premium due December 23, 
1892. We are of the opinion that the case of tna Life Ins. 
Co. vs. Hartley settles this matter against appellant’s conten- 
tion. The court said: ‘ The company seeks to avoid the ef- 
fect of this dividend, and the fact of it, too, so far as this policy 
is concerned, by a proviso in the resolutions declaring the 
dividend that it should go only to those policyholders that 
were continued in force thereafter. We are of the opinion 
that the board of directors had not authority to impose any 
such conditions upon their action in declaring the dividend. 
* * * The insurer could not add the condition that the in- 
sured should renew his policy by paving the next instalment 
to become due, before it would allow him to participate in the 
surplus already earned by the class to which his policy be- 
longed; nor could it have imposed a condition that this sur- 
plus would not be allowed unless the insured paid all the pre- 
miums that might accrue under the policy, and the insured 
outlived the tontine period. Therefore we conclude the insur- 
ance company owed the insured on the 10th day of March the 
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sum of $5.65.” In that case this sum was the amount of the 
dividend, which sum extended the policy a few days beyond 
the death of the insured, and the court adjudged that the in- 
surance company had the policy to pay. 

We cannot exactly agree with the actuary’s calculations. 
In the first place, he calculates the extended insurance as of 
the age of twenty-four vears, when the insured was twenty-one 
years of age at the issuance of 'the policy; and we have been 
unable to find anything in the policy to authorize such a calcu- 
lation. In the next place, the calculations are made on a basis 
of annual preminms of $37.16, instead of $47.46. But even ad- 
mitting the correctness of these assumptions and calculations 
on such a basis, it is apparent from the facts in the case that 
the policy was in force at the time of the death of the insured. 
It is admitted that two years’ premiums in cash were paid, 
and that it was stipulated in the policy that the net reserve 
thereon extended the policy 8 years and 347 days, or to De- 
cember 6, 1900, and it is admitted that the insured is entitled 
to the first dividend, of $6.93, and we have adjudged that he 
was entitled to the second dividend, of $7.30. These two sums, 
amounting to $14.23, evidently would further extend the life 
policy beyond the life of the insured. In the record there ap- 
pears an insurance manual for 1901, and a pamphlet issued by 
appellant for 1879, introduced as evidence by appellant. Ac- 
cording to this manual, the net reserve for two cash annual 
premiums, of $37.16 each, is $63.52. The pamphlet gives the 
amount of the single premium to be paid for a specified term 
of years for the different ages from twenty-five to fifty years. 
but it does not give it for the age of twenty-one. Appellant’s 
actuary has calculated and found that for a man twenty-four 
years of age a term of nine years would cost $64.36. We have 
calculated, and found that, for a man twenty-one years of age, 
$63.52 would be more than is required for a nine-year term, or 
that $63.52 would extend the life policy for more than nine 
vears, or until after December 23, 1901. Appellant, by its 
actuary, made the calculation, assuming that ‘the net reserve 
was $61.87, on a man twenty-four years of age, and ascertained 
that it would extend the life of the policy to within six days of 
the death of the insured, or to July 27, 1901. We have made 
the same calculation wpon the same basis, except we calcu- 
lated the age of the person at twenty-one—the age of the in- 


sured when the policy was issued-—-and ascertained that it 
Vou. XXXII.—63. 
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would extend the life much beyond the date of the death of 
the insured; to wit, August 2, 1901. According to the appel- 
lant’s contention, the insured would have been in much better 
condition if he had never settled the third premium. If he 
had paid only two premiums, as shown by the evidence of ap- 
pellant’s actuary and the exhibits filed by him, the insured 
would ‘have had a net reserve of $63.52, which, added to his 
admitted dividend of $6.93, amounts to the sum of $70.45 
admittedly sufficient to have carried the policy considerably 
bevond the date of his death, although calculated at the age 
of twenty-four, instead of twenty-one, years. But the appel- 
lant claims that the net reserve for three annual premiums 
amounted to $97.53, which, added to the last dividend, of $7.30, 
Inakes $104.83, from which it claims that the amount borrowed 
from it by the insured, with 6 per cent interest, amounting to 
$42.96, should be deducted, leaving $61.87 as the amount of the 
net reserve, which shows that by his borrowing from appellant 
he not only is required to pay the sum borrowed, together 
with 6 per cent interest thereon, but by hhis failure to pay the 
sum borrowed, or the payment of his premium, he not only 
suffered the loss of his 6 per cent interest which he agreed to 
pay for forbearance, but suffered the loss, by forfeiture or pen- 
alty, of several years of extended insurance on his policy pre- 
viously paid for by him. This amounted to a forfeiture or pen- 
alty for the use or forbearance of money, pure and simple, and 
is against the policy of the laws of the State, and such a con- 





tract ought not to be enforced. 

There are other reasons offered by appellee why this judg- 
went should be affirmed, but we deem it unnecessary to dis- 
«uss them. Wherefore the judgment is affirmed. 





1903.) Wilson vs. Union Mut. Fire Ins. Co. 


SUPREME COURT OF VERMONT. 


WILSON 
v8. 


UNION MUT. FIRE INS. CO.* 


A policy insuring farm buildings contained an item ‘‘ on engines, shaft- 
ing, and belting,’ such engines being within one hundred feet of 
the buildings according to a diagram. The policy also provided that 
it should be void if a “steam farm engine’ was used within one 
hundred feet of the insured buildings. A portable steam engine 
was borrowed by insured and used, for more than a week before 
the fire, within one hundred feet of the buildings insured, for filling 
his silo. The engine had been long used by its owner for that pur- 
pose. 

Held, In the absence of any specific class of engines, generally desig- 
nated “steam farm engines,” the portable engine came within the 
policy provision avoiding the policy. 


Held, That the use of such engine was not authorized by the clause 
covering a fixed engine, though used for farm purposes. 


Held, That the use was sufficiently permanent to work a forfeiture. 


Exceptions from Orleans County Court. Action by Isaac 
S. Wilson against the Union Mutual Fire Insurance Company. 
From a judgment in favor of plaintiff, defendant brings excep- 
tions. Reversed. 


Argued before Tyler, Munson, Start, Watson, and Staf- 
ford, JJ. 


J. W. Repmonp, for Plaintiff. 
Youne & Youne, fur Defendant. 
Tyer, J. 

This action is brought upon an insurance policy to recover 
for the loss of the plaintiff’s farm buildings and the personal 
property therein, that were insured by defendant company, 
which property was afterward destroyed by fire. Plea, the gen- 
eral issue and notice of special matters in defense. The notice 
alleges that the policy contained the condition, among others, 
that using “a steam farm engine” within one hundred feet 
of any building insured should render the policy void, unless 
the consent of the company in writing, duly certified by the 
secretary, was given; that prior to the fire the plaintiff placed 
within one hundred feet of the buildings insured a steam farm 
saree eiassceceeestsnotnmapsasiecsnsennstoshae tas tilasintiaiapedemehnbaien aiaiamdaegeniats te: 


* Decision rendered, June 4, 1903. 
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engine with boiler and fire box attached, and built fires in the 
fire box, and operated the engine within that distance of the 
buildings insured, and continued to operate and use it there 
until the time of the fire, without the defendant’s consent, and 
in violation of the contract, and that the policy was thereby 
rendered void. On the trial in the court below the parties 
agreed that the question whether the fire was communicated 
from the engine to the buildings destroyed need not be sub- 
mitted to the jury, and the court instructed the jury that un- 
der the by-laws of the company it was immaterial whether the 
fire was so communicated or not. The plaintiff concedes in his 
brief that he placed and used the engine in question within 
the prohibited distance, but contends that it was not a steam 
farm engine as described in the policy. Both parties admitted 
in argument that there was no class or kind of engines known 
as “ steam farm engines,” and that the by-law referred to pro- 
hibited the use of no other steam engines within 'the distance 
prescribed. The defendant introduced no evidence tending to 
show what a steam farm engine was, but claimed that any 
engine that was adapted to general use for farm purposes an- 
swered the description in the policy. The undisputed evidence 
was that this was an upright, portable engine; that it was 
originally purchased to draw logs from the river and for use 
about a mill, but for several years had been used alternately 
in drawing logs and to furnish power for cutting ensilage and 
filling silos, and had been used upon several farms for the lat- 
ter purpose An engineer called by the defendant as a witness 
testified that he had run the engine, and that it was adapted 
to all farm purposes where only a small amount of power was 
required: such as running a threshing machine, a circular saw 
for sawing wood, and a separator in a creamery. The plaintiff 
did not controvert this testimony further than to claim that 
the engine was not well adapted to threshing grain, because 
it could not be set near enough to a barn ‘to be used with 
safety. For anything that appeared in the evidence, this was 
true of any fire engine. Any engine would need to be placed 
a safe distance from the barn, and sufficient belting used to 
operate the machine. This engine was stationed about sev- 
enty feet from the barn when it was operating ‘the ensilage 
cutter at the time of the fire. The plaintiff testified that he 
did not consider this a steam farm engine; that he had one 
that was insured in this policy that he called such an engine; 


7 
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but he did not point out any superior qualities that this engine 
possessed over the one in question. We infer that some other 
engine was better adapted to use in the creamery than was 
this, but the fact that another engine was more suitable than 
this for some purposes is not determinative that this was not 
a steam farm engine; nor, on the other hand, would the fact 
that this engine could be used for all farm purposes, but was 
unsuitable and could be used only at a disadvantage, bring it 
within the terms of the policy. But this is the true rule: Both 
parties to the contract of insurance must have had in mind 
some kind of a steam engine, the use of which within one hun- 
dred feet of the buildings was prohibited, because such use 
exposed the buildings to fire. The exposure to fire was the 
obvious reason of the prohibition. It is conceded that there 
was no such class or kind of engines as the one named in the 
policy. There was no evidence tending to show that there was 
any engine better adapted than this to general use upon a 
farm. It appeared that this was a “ general purpose ” engine 
for a farm, as one witness described it without contradiction. 
There was no claim made that it did not furnish suffiicent 
power for all purposes, so the most that could be said upon 
the evidence in support of the plaintiff’s contention was that 
another kind of engine was more convenient than this for cer- 
tain uses. So we think that the one in controversy may rea- 
sonably be considered as within the contemplation of the 
parties when the contract was made, and within the meaning 
of the term employed. 

Upon the undisputed facts, it was error in the trial court to 
submit the case to the jury. This holding is not at variance 
with any case decided by this court. In Carrigan vs. Ins. Co. 
(53 Vt., 418), upon which the plaintiff relies, it was held that 
the question whether benzine was a drug should have been 
submitted to the jury, the court saying that according to Web- 
ster’s Dictionary a drug included any mineral substance used 
in chemical operations; that the trial court could not say as 
matter of law that benzine was not included in that term, and 
that the question should have gone to the jury. In Mosley vs. 
Ins. Co. (55 Vt., 142) it was properly held that the question 
whether gin and turpentine fell within the denomination of 
inflammable liquids, as used in an insurance policy, was for 
the jury to determine, and that the court could not take judi- 
cial notice of the fact that they were inflammable. In the 
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present case the trial court was not required to take judicial 
notice of any fact in relation to the engine. It appeared that 
it was a portable steam engine of 4} horse power, and the un- 
disputed evidence showed it to be adapted to all purposes for 
which a steam engine could be employed upon a farm. If 
there had been evidence tending to show that another kind of 
engine was better adapted to general farm purposes than this 
one, nevertheless this was a steam farm engine; but there was 
no such evidence. As the term “steam farm engine” is not 
the name of any pattern or style of engine, the words must be 
understood in their ordinary sense as descriptive of any engine 
adapted to farm purposes. Courts will take notice of the 
meaning of English words and terms of art according to their 
ordinary acceptation: 1 Chit. Pl., 223. And words are to be 
given their common and ordinary meaning, unless it appears 
from the context that their meaning should be limited or en- 
larged. It was held in Wead vs. Marsh (14 Vt., 80) that the 
trial court correctly held that the term “fulled cloth” was 
understood in common parlance to mean “ woolen fulled 
cloth.” In State vs. Abbott (20 Vt., 537) an indictment alleg- 
ing the wounding and maiming of a “ red three year steer” 
was held sufficient under a statute agaist maiming or wound- 
ing cattle. Several cases are cited by the defendant where 
holdings of trial courts that certain articles were or were not 
“ tools ” had been sustained under statutes exempting certain 
personal property from attachment. Among them is Allen vs. 
Thompson (45 Vt., 472), where the holding was sustained ‘that 
a barber’s chair and foot rest were “ tools * within the mean- 
ing of the statute. State vs. Bowman (6 Vt., 594) was an in- 
dictment for having a crucible in the respondent’s possession 
for the purpose of counterfeiting. The question upon the de- 
murrer was whether the crucible described in the indictment 
was included in the statute which makes it a penal offense for 
a person to have in his possession any die, stamp, or other in- 
strument or too] for the purpose of forging or counterfeiting. 
There is no intimation by court or counsel that the question 
was not one for the court, rather than the jury, to decide. 

A printed schedule is attached to the policy, which includes 
most of the property insured, but several items are in writing, 
and among them is “ $50 on engines, shafting, and belting.” 
It appears by the diagram that the boiler room in which the 
boiler that propelled these two engines was placed was within 
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one hundred feet of the buildings insured, and the plaintiff 
contends that the defendant must have contemplated in the 
contract of insurance that these engines would be used for 
ordinary farm purposes, and that the written part of the con- 
tract must be construed to control the printed prohibition, 
within the rule in Mascott vs. Ins. Co., 69 Vt.. 116. There the 
insurance covered a building * occupied for a storehouse and 
paint shop,” a clause in the policy declaring that it should be 
void if benzine was * kept, used, or allowed upon the prem- 
ises.”” The fire was caused by the use of benzine mixed with 
asphaltum in the paint shop, and it appeared that benzine was 
an article necessarily used in a paint shop. Held, That it 
must be presumed that when the defendant made the contract 
of insurance upon the building and authorized its use as a 
paint shop it was acquainted with the business usually carried 
on there and the materials used, and that the written portion 
of the policy in this respect was intended to control the 
printed portion. 

If the question in the present case was in respect to the use 
of the engines insured, the contract would be construed to 
mean that their use was contemplated by the defendant, in 
view of their situation and the safeguards around them and 
the boiler for protection against fire from their use. But the 
engine in controversy was not insured, was not upon the prem- 
ises when the contract was made, and when used it ‘had not 
the protection of a boiler house, but was placed, with its boiler 
attached, upon trucks in the open field. Therefore Mascott vs. 
Ins. Co. does not control the present case. The written words 
in the policy insuring “* engines, shafting, and belting ” related 
to the engines then upon the premises, and presumably 
guarded in a manner that the defendant's agents could see and 
understand, and that was satisfactory to them when they 
made the contract. 

The plaintiff contends that he was not “ using” the engine 
within the meaning of the term as employed in the by-laws; 
that the word means habitual use. Several cases are cited in 
which questions are discussed and decided whether certain 
alterations in or uses of buildings insured invalidated the con- 
tract, and whether the keeping of certain commodities in 
buildings insured rendered the policy void. But each case 
must be determined upon its own particular facts, and assum- 
ing, though not deciding, that the general rule is as the plain- 
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tiff claims, the facts in this case do not support his contention 
that the use was not permanent, for it appeared that he bor- 
rowed the engine eight or ten days before the fire; that he 
used it two and a half to three days in filling his silo, and then 
moved it to another farm of ‘his, and used it there about the 
same length of time for the same purpose; that it was idle 
four or five days, when he moved it back to substantially the 
same place where it first stood, to complete the filling of the 
first silo, which would require two and a half or three hours’ 
time. Applying a liberal rule of construction to the word 
‘ using,” as employed in the restrictive clause, we think the 
use of the engine was in violation of the contract. Its use was 
as permanent as the work of filling the silo required, and the 
use evidently was dangerous. 

The defense was properly made under the general issue and 
notice without a special plea alleging a violation of the con- 
tract: V.S., 1149; Holdridge vs. Holdridge’s Estate, 53 Vt., 
546; Worthen vs. Dickey, 54 Vt., 277. 


Judgment reversed and cause remanded. 


SUPREME COURT OF RHODE ISLAND. 


SMITH ) 


v8. ( 
UNION INS. CO. Er AL.* 


The policies were in the name of the mortgagor, with loss payable to 
mortgagee, and contained the mortgagee clause providing that the 
interest of the mortgagee should not be invalidated by any act of 
the mortgagor, nor change of ownership or occupation. Before the 
issue of the policies the mortgagor had transferred his interest to 
his sister, who caused them to be issued in the name of the mort- 
gagor. 

Held, That the effect of the clause was that of an independent insurance 
of the mortgagee, irrespective of the owner, and the mortgagee was 
entitled to recover to the extent of his mortgage in case of the de- 
struction of the property. 


Where the premiums on a policy payable to mortgagee are paid by the 
mortgagor in accord with a stipulation with the mortgagee, the 


promise to pay is direct to the mortgagee, who may sue in his own 
name. 


Action by Daniel Smith against the Union Insurance Com- 
pany and others. On demurrers to the declaration. 


* Decision rendered, June 15, 1903 
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Argued before Stiness, C. J.. and Tillinghast and Doug- 
las, JJ. 


Titumenast & Murvock, for Plaintiff. 
Van Styck & Mumrorp, for Defendants. 


Dovatas, J. 
These cases are brought by ‘the mortgagee of certain real 
estate, the buildings upon which have been destroyed by fire, 
to recover the amounts specified in three policies of insurance 
in the standard form, each containing the following clause: 


Loss or damage, if any, under this policy, shall be payable 
to Daniel Smith, as the mortgagee (or trustee), as interest 
may appear, and this insurance as to the interest of the 
mortgagee (or trustee) only therein, shall not be invalidated 
by any act or neglect of the mortgagor or owner of the 
within described property, nor by any foreclosure or other 
proceedings or notice of sale relating to the property, nor by 
any change in the title or ownership of the property, nor by 
the occupation of the property for purposes more hazardous 
than are permitted by this policy: provided, that in case 
the mortgagor or owner shall neglect to pay any premium 
due under this policy, the mortgagee (or trustee) shall, on 
demand, pay the same. 


Provided, also, that the mortgagee (or trustee) shall no- 
tify this company of any change of ownership or occupancy 
or increase of hazard which shall come to the knowledge of 
said mortgagee (or trustee) and, unless permitted by this 
policy, it shall be noted thereon and the mortgagee (or trus- 
tee) shall, on demand, pay the premium for such increased 
hazard for the term of use thereof; otherwise this policy 
shall be null and void. 

This company reserves the right to cancel this policy at 
any time as provided by its terms, but in such case this 
policy shall continue in force for the benefit only of the 
mortgagee (or trustee) for ten days after notice to the mort- 
gagee (or trustee) of such cancellation and shall then cease, 
and this company shall have the right, on like notice, to 
cancel this agreement. 


(In case of ‘any other insurance upon the within-described 
property, this company shall not be liable under this policy 
for a greater portion of any loss or damage sustained, than 
the sum hereby insured bears to the whole amount of insur- 
ance on said property issued to or held by any party or par- 
ties having an insurance interest therein, whether as owner, 
mortgagee, or otherwise.)* 


*% This paragraph occurs only in the policy issued by one of the companies; not in the other 
two. 
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Whenever this company shall pay the mortgagee (or trus- 
tee) any sum for loss or damage under this policy and shall 
claim that, as to the mortgagor or owner, no liability there- 
for existed, this company shall, to the extent of such pay- 
ment, be thereupon legally subrogated to all the rights of 
the party to whom such payment shall be made under all 
securities held as collateral to the mortgage debt, or may 
at its option pay to the mortgagee (or trustee) the whole 
principal due or to grow due on the mortgage with interest, 
and shall thereupon receive a full assignment and transfer 
of the mortgage and of all such other securities; but no sub- 
rogation shall impair the right of this mortgagee (or trustee) 
to recover the full amount of ‘his claim. 

The plaintiff held two mortgages on the property insured to 
secure notes made by a former owner of this property from 
whom it had come to Thomas Cullam, named as the insured in 
the policies. Before the taking out of the policies Cullam had 
conveyed the estate to his sister Melinda Paradie, as the dec- 
laration alleges, * without consideration,” and she took out 
these policies in his name. 

To the declaration in each case the defendants lave de- 
murred, alleging as grounds of demurrer: (1) It appears that. 
at the time of the issuing the policy in said declaration men- 
tioned to one Thomas Cullam, said Thomas Cullam had no 
insurable interest in the property claimed to have been in- 
sured by said policy. (2) It appears that said policy, it not 
being otherwise provided by agreement indorsed thereon or 
added thereto, was void: (a) Because the interest of the in- 
sured was other than unconditional and sole ownership; (b) 
because the subject of insurance was a building or group of 
buildings on ground not owned by the insured in fee simple. 
(3) There appears no consideration for the promise alleged to 
have been made by the defendant to the plaintiff. (4) It does 
not appear what was the whole insurance, whether valid or 
not, or by solvent or insolvent insurers, covering ‘the property 
described in the policy of insurance in said declaration men- 
tioned. 

The first three of these demurrers are substantial; the 
fourth does not affect the merits of the case, but may be ob- 
viated by amendment if necessary. 

The first question raised is whether the interest of Thomas 
Cullam alone was insured; for, if so, and ‘he had no interest, 
nothing was insured; or, if he had no insurable interest, it 
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was not in the interest which it was represented to be, and so 
was not insured, and the policy was void from the beginning. 

The defendant contends that this is the effect of the policy 
in question; and the plaintiff, as mere assignee of the loss ac- 
cruing to the insured, can recover nothing, as an insured per- 
son who has no interest can lose nothing. His reasoning is 
perfectly sound if his interpretation of the contract is correct. 
To this effect is the quotation from Judge Story in Carpenter 
vs. Providence-Washington Insurance Company (16 Pet., 495, 
10 L. Ed., 1044) as follows: “It is clear, both upon principle 
and authority, that an assignment of a policy by the insured 
only covers such interest in the premises as he may have at 
the time of the insurance and at the time of the loss. It is the 
property of the insured, and his alone, that is designed to be 
covered; and when he parts with his title to ‘the property he 
can sustain no future loss or damage by fire, but the loss, if 
any, must be that of his grantee. The rights of the assignee 
cannot be more extensive under the policy than the rights of 
the assignor; and as to the grantee of the property he can 
take nothing by the grant of the policy, since it is not in any 
just or legal sense attached to the property or an incident 
thereto.” 

And to the same effect are the words of Judge Harris in 
Grosvenor Vs. Atlantic Fire Insurance Co., 17 N. Y., 391. He 
says: “The contract was made with McCarthy, the mortga- 
gor; but the policy provides that in case of loss such loss shall 
be payable to the plaintiff. What is the legal effect of this 
provision? Without it the plaintiff could have no claim 
against the defendant for indemnity. Is this provision to be 
regarded as an appointment of the plaintiff to receive any 
money which might become due from the insurers by reason 
of any loss sustained by the mortgagor, or has it the effect to 
render the policy, which would otherwise be a contract to in- 
demnify the mortgagor against loss, a contract to indemnify 
the mortgagee? * * * It seems to me very clear that it was 
the intention of all the parties that the interest of the mort- 
gagor, and not that of the mortgagee, should be insured. It 
is stated in 'the policy that the property insured is the property 
of McCarthy, and that he is the person insured. McCarthy 
paid the premium. He made the contract. His interest as 
owner, and not that of the plaintiff as mortgagee, was the sub- 
ject of the insurance. The plaintiff was merely the appointee: 
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of the party insured to receive the money which might become 
due him from the insurers upon the contract. The provision 
in the policy in this respect had no more effect upon the con- 
tract itself than it would if it had been provided that the loss 
for which the insurers should become liable should be de- 
posited in a specified bank to the credit of the party insured.” 

Under such a contract the right of the mortgagee to recover 
is dependent upon the inception and continuance of a valid 
contract of insurance between the insured and the insurer: 
Sun Insurance Co. vs. Greenville B. & L. Ass’n, 58 N. J. Law, 
367; Bank vs. Amazon Ins. Co., 125 Mass., 431; Foote vs. 
Hartford Ins. Co., 119 Mass., 259; Smith vs. Union Ins. Co., 
120 Mass., 90; Grosvenor vs. Atlantic Fire Ins. Co., 17 N. Y., 
391; Carpenter vs. Providence-Washington Ins. Co., 16 Pet., 
495; Continental Ins. Co. vs. Hulman, 92 Il, 145; Franklin 
Inst. for Sav. vs. Cent. Mut. Fire Ins. Co., 119 Mass., 240. 

Taking these propositions as incontestable, the defendant 
argues that the new form of mortgage clause contained in this 
policy is nothing more than an amplification of the old form 
of the clause, whose effect was simply to change the payee of 
the loss, not to insure a different interest. He notices that 
the new clause saves the insurance as to the mortgagee from 
certain causes of forfeiture which would otherwise bar the 
right of the insured, but he insists, notwithstanding, that the 
original contract is not initiated unless the party named as 
insured has an insurable interest to which it may attach. 

We cannot read the clause in question without finding in it 
a much wider departure from the tenor of the old form of con- 
tract. It appears to us to contain two separate contracts of 
indemnity, relating to the same subject, but applying to dif- 
ferent interests therein. Before the adoption of this form a 
mortgagee might insure the property pledged to secure his 
debt on his own account. If the debt was paid he no longer 
had an insurable interest, and the insurance became void. If 
the property was destroyed by any risk insured against, the 
mortgagee received his insurance money if not more than his 
debt, and gave no credit to the mortgagor therefor, but held 
his debt pro tanto for the insurer, or, if it were fully paid, 
assigned it to him. 

Now, all the elements of such a contract appear in this new 
form. Taken together with the rest of the policy, the company 
insure first Thomas Cullam for any loss which may come to 
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him by reason of the destruction of the property described. 
This contract is subject to certain conditions appropriate to 
the relation of owner to the insurer. So long as this relation 
exists and these conditions are performed, the contract with 
Cullam is in force. If loss occurs while it is in force it is paid, 
by direction of the mortgage clause, to Smith to the amount of 
his mortgage, and the balance, if any, to Cullam. The amount 
paid to Smith extinguishes his mortgage debt fully or pro 
tanto. All this would have taken place under the old form of 
clause, and when the conditions are as supposed the new 
parts of the clause have no application. When Cullam parts 
with or loses his interest, fails to pay premiums, or violates 
the conditions of the policy, the new provisions become ef- 
fectual. These deal with the interest of the mortgagee. “This 
insurance as to the interest of the mortgagee only therein 
shall not be invalidated by any act or neglect of the mortga- 
gor or owner,” etc., is the language which meets the new con- 
dition of affairs; and the closing paragraph conclusively shows. 
that the subsisting agreement which springs into life when 
the contract with the owner dies is the familiar one of insur- 
ance of a mortgagee’s interest—an indemnity for loss of the 
security—in which the owner has no part and from which he 
can claim no benefit. The contract thenceforth is between the 
insurer and the mortgagee only, and the relation of the origi- 
nal insured to the property, and his acts or neglect concerning 
it, are of no account. And the two contracts combined in the 
policy and the mortgagee clause are separable and independ- 
ent from the beginning. When the first fails, or if it never 
attaches, the second begins and proceeds subject to its own 
conditions and limitations. 

This construction has been adopted by all the courts whose 
decisions on the subject have been brought to our attention. 
In Hastings vs. Westchester Ins. Co. (73 N. Y., 141) Miller, J.. 
says: “The legal effect of the mortgage clause was that the 
defendant agreed that in case of loss it would pay the money 
directly to the mortgagees, and they were thus recognized as a 
distinct party in interest. It created ‘a new contract from that 
time with the mortgagees, the terms of which most clearly in- 
dicate that it had no relation to the application of the condi- 
tion referred to. The insurance had been to the owner, and 
the additional provisions which were incorporated in the 
policy by the mortgage clause created a distinct contract with 
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the mortgagees. It was an independent agreement, partaking 
in no sense of the character of an assignment of a policy of in- 
surance, but one in which the mortgagees were recognized as 
a separate party, having distinct rights, and entitled to re- 
ceive the full amount of insurance money, without any regard 
whatever to the owner of the property.” Judge Rapallo, con- 
curring, says (page 153): “I think that the intent of this 
clause was that in case, by reason of any act of the mortga- 
gors or owners, the company should have a defense against 
any claim on their part for a loss, the policy should, neverthe- 
less, protect the interest of the mortgagees and operate as an 
independent insurance of that interest, and indemnify them 
against loss resulting from fire without regard to the rights of 
the mortgagor under the policy, and that to effectuate that 
intention we should hold that, as against the mortgagees, the 
defendant cannot set up any defense based upon any act or 
neglect of the mortgagors, whether committed before or after 
the issuing of the policy, or the making of the agreement be- 
tween the company and the mortgagees.” 

In Hartford Fire Ins. Co. vs. Oleott (97 TIl., 489) the court 
quote with approval the language of Judge Miller in Hastings 
vs. Westchester, etc., and add: “If this be the effect of add- 
ing a mortgage clause like that before us after a policy is is- 
sued, we are unable to perceive any ground upon which it can 
be said to have a different effect if made contemporaneously 
with and as a part of the policy.” And on page 456: “In effect 
there are two distinct contracts of insurance—one by the 
mortgagor, the other by the mortgagee—and this view gives 
full force to all the language, and none other will.” 

In Eddy vs. L. A. Corporation (148 N. Y., 311), Peckham, J., 
Says (page 322, 143 N. Y., page 309): ‘“ The effect of the mort- 
gage chause hereinbefore set forth is to make an entirely sepa- 
rate insurance of the mortgagee’s interest, and he takes the 
same benefit from his insurance as if he had received a sepa- 
rate policy from the company free from the conditions im- 
posed upon the owners.” The words of the mortgage clause 
considered in this case were slightly different from those con- 
sidered in Hastings vs. Westchester, and neither of these 
clauses was exactly like the one we are concerned with, but all 
of them are alike in the material characteristics which affect 
the question before us. 
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The decisions of the New York court, which excused the 
mortgagee in case of loss from scaling his policy pro rata with 
other insurance held by the Owner on the same property, no 
doubt occasioned the insertion of the paragraph on that sub- 
ject contained in the form used by one of the defendants as 
above quoted. In Hanover Fire Ins. Co. vs. Bohn (48 Neb., 743) 
the person named as owner in the policy had conveyed his 
title before the policy was issued, exactly as in the case at 
bar; but it was held that the contract with mortgagee was 
valid, under the principles of the cases cited. These consider- 
ations dispose of the first and second demurrers. 

The third must likewise be overruled. In Massachusetts, 
where it is held strictly “ that no one can sue or be sued on a 
simple contract who is not a party to it, disclosed or undis- 
closed, yet it is not in all cases necessary that the considera- 
tion should move from the promisee to the promisor, in the 
ordinary sense of those words:” Palmer Savings Bank vs. Ins. 
Co. (166 Mass., 189, 195, 196), where it was held that upon this 
form of policy the mortgagee might sue in his own name. 
Here the premium was paid by the owner or on his behalf, but 
the insurance company received it as consideration for its dou- 
ble undertaking to the owner and to the mortgagee. The de- 
cisions of our own court are ample to support an action on 
this contract in the name of the mortgagee: Brown vs. Roger 
Williams Ins. Co., 5 R. 1, 395; Urquhart vs. Brayton, 12 R. I.. 
169; Wood vs. Moriarty, 15 R. 1., 518; Adams vs. Union R. R. 
(‘o., 21 R. L, 134; Kehoe vs. Patton, 23 R. I., 360. 

If the original contract is with the owner, and it is assigned 
to the mortgagee with the consent of the company, the process 
may be considered as a novation; but it is not necessary to 
rely upon any supposed change of relation where the original 
undertaking is solely for the benefit of the mortgagee, and the 
promise is made directly to him. In this case the owner pays 
the premium on account of the mortgagee, and in fulfillment 
of his duty to do so, and the promise thereon is directly made 
by ‘the company to the mortgagee himself. 

Substantial demurrers overruled, and cases remanded to 
the common pleas division for further proceedings. 
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SUPREME COURT OF SOUTH DAKOTA. 


BRINK Er AL. 
vs. 


\ 
MERCHANTS’ & FARMERS’ UNITED MUT. 
INS. ASS’N oF SoutH DakotTa.* 


The acceptance of an application and the premium by an agent is not, of 
itself, presumptive evidence of a valid contract of insurance. Even 
if the agent was assumed to be authorized thus to contract, the bur- 
den would be on the plaintiff to prove an agreement that the insur- 
ance should begin at that time. 


Unreasonable delay on the part of the company in acting on an applica- 
tion is not an acceptance of the application. 


Appeal from Cireuit Court, Clark County. Action by Geo. 
A. Brink and another against the Merchants’ & Farmers’ 
United Mutual Insurance Association of South Dakota. 
From a judgment for plaintiffs, defendant appeals. 


Tuomas Srerine, for Appellant. 
S. A. Keenan, for Respondents. 
Haney, P. J. 
In this action the plaintiffs seek to establish the existence 
of a contract of insurance, and to recover thereon the value of 
certain property destroyed by fire. The following outline of 
undisputed facts will indicate the nature of the controversy: 
On September 14, 1899, the defendant being an insurance cor- 
poration created by and existing under the laws of this State, 
and the plaintiffs being the owners and in possession of a cer- 
tain threshing machine and attachments, an agent of the 
defendant obtained an application for insurance on the thresh- 
ing outfit against fire and explosion, signed by the plaintiff 
George A. Brink, which contained the following clauses :— 
Insurance to run for —-—— from 12 o’clock noon of the 
——— day of — . Permission to be given to use said 
threshing outfit for threshing purposes in the State of S. D. 
The above property mortgaged to — of ———, and the 
loss, if any, under any policy that may be issued on this ap- 
plication, is to be made payable to said mortgagee as the 
said mortgagee’s interest may appear, subject to all the con- 
ditions and provisions of said policy. It is understood that 
this company shall not be liable for more than three-quar- 
* Decision rendered, July 1, 1903. 
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ters of the actual cash value of the property herein insured 

at the time of the loss. It is also understood that this com- 

pany shall not be liable until policy is issued and accepted 
by insured. 

At the same time the agent received from the plaintiffs, as 
premium, an assessment note for $10, and an order for $12. 
The latter was converted to the company not later than Octo- 
ber 1, 1899. No policy was ever written. Some time between 
October 15 and November 5, 1899, the threshing outfit was de- 
stroyed by fire. On November 5, 1899, the defendant, in a let- 
ter replying to a telephone message giving notice of the loss, 
denied all liability, except 'to return the premium received. 
Subsequently the note and cash received as premium were re- 
turned, but not accepted by the plaintiffs, and this action was 
instituted, resulting in a judgment in favor of the plaintiffs 
for $400, with interest from November 1, 1899. From such 
judgment, and an order denying its application for a new trial, 
the defendant appealed. 

The contention that the judgment should be sustained on 
the theory that a contract of insurance was entered into when 
the application and premium were received by ‘the agent is 
clearly untenable. Should it be assumed that the agent was 
authorized to make such a contract, and that the plaintiffs are 
not bound by the express terms of the written application (two 
propositions involving serious difficulty), still the burden 
would be on the plaintiffs to show by a fair preponderance of 
the evidence that it was understood and agreed between the 
agent and the plaintiff who signed 'the application that the 
risk was to begin on that day; and, taking the view most fa- 
vorable to the plaintiffs, whether or not such was their under- 
standing and agreement was a question of fact for the jury, 
which was submitted, and therefore not determined by their 
verdict. It is fair to infer from the failure of the learned Cir- 
cuit Court to submit such issue ‘that it concluded there was 
not sufficient evidence to support a finding thereon in favor of 
the plaintiffs, and such inference is further justified by the 
absence of any evidence in the record tending to prove that 
the agent represented that the insurance would be immedi- 
ately effected. 

The next question to be considered is the effect of defend- 
ant’s delay in acting upon the plaintiffs’ application. On this 


subject the following instruction was given, to which proper 
Vou. XXXIT.—64. 
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exceptions were preserved: ‘Should you further find that 
this application for insurance was regularly made by the 
plaintiffs, and that the premium for the same was paid, and 
that this application was duly received by the company, but 
was laid aside, unanswered and unopened, for such a length 
of time as would have permitted or allowed the company, by 
the exercise of reasonable diligence, to have passed upon it, 
and either accepted or rejected it, you will then consider the 
case the same as if the policy had been issued by the com- 
pany.” It should be observed that this is an action against 
the insurance company itself, and that plaintiffs’ right to re- 
cover must rest on a contract of insurance. It is not, as were 
the cases of Lindsay vs. Pettigrew (5 8S. D., 500), and Minne- 
apolis Threshing Machine Co. vs. Darnall (13 8. D., 279), an 
action for damages resulting from the failure to procure in- 
surance by one who had agreed to do so. A contract of insur- 
ance is not complete without a meeting of the minds of the 
parties in respect to the following particulars: The sum to be 
insured, the time when the insurance is to begin and termi- 
nate, the subject to be insured, and the consideration: Os- 
trander on Insurance, § 33. If there was no meeting of the 
minds of the parties in respect to the essential elements of a 
contract of insurance when the application and premium were 
received by the agent, such a contract never existed, unless 
the conduct of the defendant shall be construed as an accept- 
ance of the application. It may be assumed, as the jury found, 
that the delay in accepting or rejecting the application was 
unreasonable, but it would certainly be illogical to assert that 
the failure of the defendant to either accept or reject the 
plaintiffs’ application for any length of time constituted an 
acceptance of, and consent to, the terms proposed by the 
plaintiffs. There was no contract, simply because there never 
was any acceptance of the application on the part of the de- 
fendant. Our attention has been called to no decision wherein 
mere delay in action upon an application for insurance is con- 
strued as equivalent to an acceptance. Con'tracts are not 
created without consent. Failure of the defendant to mani- 
fest its approval of the plaintiffs’ application within a reason- 
able time should, we think, be regarded as evidence of its re- 
jection, rather than of its acceptance. In a case where the 
application contained the stipulation “that this policy shall 
not be in force until it has been signed by the officers of the 
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association and delivered to the applicant,” Mr. Justice 
Brewer alludes to the effect of delay in action upon such an 
application in the following language: “ The plaintiff, how- 
ever, insists that there was delay—culpable delay—on the 
part of the insurance company in acting upon the applica- 
tion. The application and examination were completed, 
as I stated, on December 4th. For some reason, the ap- 
plication did not reach New York City until December 
8th. Concede that there was unreasonable delay, and 
yet I do not see how any delay makes a contract, in the face 
of the stipulation. If the applicant was dissatisfied, and 
the delay unreasonable, he could have recovered the 
money which he had paid. While receipt of the ap- 
plication may cast a moral duty upon the company to act 
promptly, yet delay does not operate in the same way as an 
acceptance of the application. Suppose the company had de- 
layed action for a year; could it be claimed that the policy 
was in force? The proposition which the applicant made was 
for a policy to become operative when the instrument was 
executed and delivered. No negligence, no delay, reasonable 
or unreasonable, on the part of the insurance company, could 
make a contract in face of the stipulation:” Misselhorn vs. 
Life Association (C. C.), 30 Fed., 545. If no contract was made 
by the agent, subsequent action on the part of the company 
was certainly necessary to create a contract, and as mere fail- 
ure to act, for even an unreasonable length of time, did not 
constitute an acceptance of the plaintiffs’ application for in- 
surance, we think the charge of the Circuit Court was erro- 
neous; and as the plaintiffs’ right to recover, under its in- 
structions, rested alone upon the fact of defendant’s unrea- 
sonable delay, the verdict in their favor cannot be sustained. 
The judgment is reversed, and a new trial ordered. 
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SUPREME COURT OF MICHIGAN. 


BLUMENTHAL 
rs. 


BERKSHIRE LIFE INs. CO.* 


In answering questions in the application regarding consultations of a 
physician for illness of any kind, the applicant is not bound to ad- 
vise the company as to each time which he had so consulted a 
physician, but only of such times when serious ailments were con- 
cerned. 


Where the application inquired whether insured had ever had “ chronic 
or persistent hoarseness,” the sense was not affected by a quotation 
in the charge in which “ and" was substituted for “ or.” 


Error to Circuit Court, Ogemaw County. Action by Philip 
lumenthal against the Berkshire Life Insurance Company. 
Judgment for plaintiff. and defendant brings error. 


F. L. Snoperass (T. A. E. & J. C. Weadock, of counsel), fr 
Appeliant. 

Ross & Harris (Simonson, Gillett & Clark, of counsel), for 
Appellee. 

Monreomery, J. 

This is an action on an insurance policy issued on the life 
of Nicholas I. Blumenthal. The defense interposed was false 
representations and warranties made by the insured in his ap- 
plication for the policy. The particular questions claimed to 
have been falsely answered, together with the answers given 
in the application, were the following :— 


No. 15. Have you ever had chronic or persistent cough or 
hoarseness? A. No. No. 16. State particulars of any ill- 
ness, constitutional disease, or injury you have had, giving 
date, duration, and remaining effects, if any. A. No disease 
or illness of any kind. No. 17. When did you last consult a 
physician? A. About a vear ago. Q. For what? <A. Cold 
and cough. No. 21. Give names and addresses of physicians 
who have attended vou. A. C. L. Nauman, M. D., West 
Branch, Mich. 


It is argued at length by counsel for the defendant that the 
evidence conclusively shows the assured was suffering from a 


* Decision rendered, July 14, 1903 
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chronic and persistent cough for a considerable period before 
the application; that he had, within the period of a year, con- 
sulted physicians other than Dr. Nauman; and that his an- 
swers to each of these question were shown to be untrue. It 
would not be of profit to set out at length the testimony bear- 
ing upon the question as to whether the ailments which the 
assured is shown to have had were such ailments or diseases 
as to seriously affect the general soundness and healthiness 
of the system, or whether, on the other hand, it was a mere 
temporary indisposition, not tending to undermine the consti- 
tution of the insured. An examination of the record discloses 
that this question of fact was sharply controverted at the 
trial, and that there is abundant evidence that, on the occa- 
sions when the assured had consulted physicians, the trouble 
under which he was laboring was temporary, and yielded to 
treatment. The law is settled that in a representation, con- 
tained in an application for insurance, that the assured is in 
good ‘health, or that he has not been subject to_ illness, 
or that he has not been attended by a physician or con- 
sulted one professionally, the answer is to be construed 
as meaning, in the one case, that he has not suffered an illness 
of a serious nature, tending to undermine the constitution, 
and that a state of health is freedom from disease or ailment 
that affects the general soundness or healthiness of the sys- 
tem seriously. And as to representations as to treatment by 
physicians, the omission to state a treatment by a physician 
for some temporary indisposition does not avoid the policy. 
See Brown vs. Ins. Co., 65 Mich., 306; Pudritzky vs. Supreme 
Lodge, 76 Mich., 428; Hann vs. Ins. Co., 97 Mich., 513; Plumb 
vs. Ins. Co., 108 Mich., 94; Tobin vs. Ins. Co., 126 Mich., 161; 
Conn. Ins. Co. vs. Trust Co., 112 U. S., 250. 

Following this line of cases, the circuit judge charged the 
jury as follows: “ Now, as I have said to you, it is not the 
duty of an applicant for insurance to advise the insurance 
company of every time he consults a physician for some tem- 
porary indisposition; but it is his duty to advise them, in an- 
swer to that question, every time that he has consulted a phy- 
sician relative to any serious ailment, such as I have spoken 
of; and, if vou find that the disease with which Nicholas I. 
Blumenthal was then suffering was such a disease as would 
affect his general health, then it would be his duty to have 
advised the company that he had been attended by Dr. Wit 





1014 Insurance Law Journal. | Nov., 


ter.” Error is assigned upon this instruction, but we think it 
was clearly within the rule as above laid down. 

Error is assigned upon a portion of the charge in which 
the circuit judge referred to question No. 15, above quoted, 
and stated the question which was asked to have been, 
“Have you ever had chronic and persistent hoarseness?” 
It is argued that the substitution of the word “and” in 
place of the word “or” in the question as put to the 
applicant changed the sense of the question, and an effort 
is made to show some marked distinction between the 
words * chronic and * persistent,” as used in this sentence. 
We think the effort has not been marked with success. The 
word “or” is not always disjunctive. It is sometimes inter- 
pretative or expository of the preceding word. So, it is often 
used in the sense of “ to wit,” “ that is to say.” We think it 
was so used in this sentence, and that as used in this connec- 
tion the two words are or were intended to be used in the 
same sense, the word “ chronic” being defined, in effect, as 
meaning “ persistent.” See 21 Am. & Eng. Enc. Law (2d Ed.), 
p. 936, and cases cited in note 5; Powell vs. Race Course Co., 
2 Q. B., 242. 

Other errors are assigned, all of which have been consid- 
ered, but, except as they are covered by the foregoing discus- 
sion, we do not find that they eall for further consideration. 
We are satisfied that no substantial error was committed to 
the prejudice of defendant, and the judgment will be affirmed, 
with costs. The other justices concurred. 
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SUPREME COURT OF MICHIGAN. 


DUBY 
vs. 


FARMERS’ MUT. FIRE INS. CO.* 


The application to a mutual company under the head of remarks pro- 
vided that the risk was to begin when the secretary was notified 
that logs and brush were cleared away within one hundred feet of 
the house. A partial clearing was made. 


Held, That the action of the company in making an assessment on the 
policy, and of the agent who saw the clearing and accepted it as 
satisfactory was a waiver of its imperfect character where the loss 
did not result therefrom. 


Error to Circuit Court, Cheboygan County. Action by 
Marie C. Duby against the Farmers’ Mutual Fire Insurance 
Company. From a judgment in favor of plaintiff, defendant 
appeals. 


Frost & Spracur, for Appellant. 

Wii N. Cross and A. W. Saretps (H. W. Harpster, of counsel), 
for Appeliee. 

Hooker, C. J. 

The defendant is a mutual fire insurance company, organ- 
ized to insure farm buildings in three counties of this State. 
The plaintiff signed an application for a policy upon her dwell- 
ing on September 22, 1898. The premises were not then insur- 
able, for the reason that there was no brick or tile chimney 
upon the house, as provided by article 4 of the charter of the 
company, plainly printed in the policy. 

Below her signature, under the head of “ Remarks,” was 
written the following :— 

From 12 o’clock m. the 22d day of September, 1898. The 
risk on this house to commence as soon as secretary is noti- 
fied that chimneys are built, and logs and all brush is 
cleaned one hundred feet, all around the house. 


The undisputed proof shows that this was upon the applica- 
tion when plaintiff signed it. The policy was dated October 
10, 1898, and states that plaintiff “ has this 22d day of Septem- 
ber, 1898, become a member of the company, * * * and is 


* Decision rendered, June 30, 1903. 
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insured,” etc. Subsequently the chimney was built, and plain- 
tiff notified the secretary of the fact, who states that he took 
it for granted that all of the conditions had been fulfilled, and 
indorsed the fact of receiving said notice on the application of 
the date of October 18, 1898. At the time the insurance was 
effected plaintiff paid $1.50 membership fee and twenty cents 
premium. An assessment of sixty-two cents, payable on or 
before November 1, 1899, was made on this policy. It was paid 
October 1, 1899, and receipted for October 9, 1899. On October 
7, 1899, an application for insurance on a barn upon the prem- 
ises reached the office of the company, upon which plaintiff 
paid twenty cents premium and fifty cents fees. Upon this 
application, under the head of “ Remarks,” the following ap- 
pears: “This application reached the office 10, 7, ’99. O. T. 
Booth, Sec. Miss Duby has been notified to clear the brush 
and logs one hundred feet from the barn before this risk will 
take effect by R. S. Vermilya. O. T. Booth, Sec.” It was not 
shown that this was upon the application when signed. The 
insurance on the barn was indorsed on the original policy, in 
accordance with the usual practice, no new policy being is- 
sued. The house and barn were destroyed by fire in May, 1900, 
as a result of forest fires. 

The defendant contests this cause upon the ground that the 
policy never became operative by reason of the nonperform- 
ance of the condition indorsed upon the application, which it 
claims to be a condition precedent. The plaintiff’s counsel 
answer with the claim that, if a condition, it was waived by 
the assessment. The plaintiff lived at Columbus, Ohio. She 
had given instruction to her tenant to clear up this rubbish, 
and he had done something toward it, if not complied with the 
requirement. It is true that notice that it was cleared away 
was not given to defendant, but the action of the company in 
making an assessment and in taking a new application on the 
barn indicated that it was satisfied with what had been done, 
and was calculated to lead plaintiff to so understand. Their 
agent was on the ground, and saw the condition of the prem- 
ises when the barn was built, and the statement of the other 
agent, Vermilya, that appears on the second application, is 
denied by the plaintiff. She also stated that the agent Good- 
rich, who insured the barn, directed the clearing within limits 
marked out by him, which was done, and accepted by him as 
satisfactory. The finding of fact shows that there were some 
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logs and brush within one hundred feet of the house when the 
fire occurred, but they did not cause nor aggravate the fire. 
It was held that the provisions of the application had been 
waived by the acts of the defendant and its agents. We think 
there was testimony upon which such a finding might be 
based. 

The testimony of Ellis as to his willingness to insure the 
property, if improperly admitted, was error without injury. 

The judgment is affirmed. The other justices concurred. 


SUPREME COURT OF NEBRASKA. 


FARMERS’ & MERCHANTS’ INS. CO. 
v8. 


HAHN.* 


The finding of a jury that the insured was the absolute owner and his 
deed an absolute conveyance, not merely a mortgage in form of a. 
deed, will not be disturbed where there is sufficient evidence to sus- 
tain it. But where it was shown that a paper of the nature of a de- 
feasance or contract to resell had been executed as part of the 
transaction, though the paper was not produced nor its precise con- 
tents shown by competent testimony, the ownership was not abso- 
lute and the finding of the jury should be overruled. There can be 
no recovery where the policy provides that it shall be void if the 
ownership is not absolute. 


Commissioners’ Opinion. Department No. 3. Error to Dis- 
trict Court, Johnson County. Action by William Hahn 
against the Farmers’ & Merchants’ Insurance Company. 
Judgment for plaintiff, and defendant brings error. 


Rosse & Eneatanv, for Plaintiff in Error. 
M. B. C. True and S. P. Davipson, for Defendant in Error. 


Dorrie, C. 
This is an action brought on the policy of insurance issued 
by the plaintiff in error to the defendant in error upon a dwell- 
ing house situated in the town of Graf, Johnson County, Neb. 
The principal defense is set out in the third paragraph of the 
answer as follows: ‘“ This defendant alleges that said policy 
* Decision rendered, July 10, 1901, 
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was issued upon a written application made by plaintiff, which 
was made and is a part of said policy, and each statement of 
which was made and is a warranty on the part of said plain- 
tiff, as fully appears by said policy; that in said application 
plaintiff stated and warranted to the defendant that he was 
the owner of said property alleged to have been destroyed, and 
had title in fee thereto. Defendant alleges that in truth and 
fact the defendant was not then, is not and has not been, 
the owner of said property, but that he had and has 
but a mortgagee’s interest therein; that the deed which 
defendant claims to have of said property was and is, and was 
intended by the parties thereto to be, simply a mortgage to 
secure to defendant a loan by him made upon said property; 
and that, if the plaintiff had truly stated his interest in said 
property, defendant would not ‘have issued ‘to him a policy of 
insurance thereon.” 

It was claimed by the plaintiff in error that Hahn held a 
mortgage upon the property executed by one Somberg, the 
owner; that insurance could not be procured thereon while it 
was so incumbered; and that to avoid this difficulty, and for 
the purpose of obtaining insurance, Somberg conveyed the 
property to Hahn, and took back an agreement by the terms 
of which Hahn was to reconvey upon the payment of the 
amount of the mortgage debt. 

It is undisputed that at the time the deed was made some 
kind of an agreement in writing was executed by Hahn and 
delivered to Somberg, but the agreement was not produced on 
the trial. The evidence of the plaintiff below tended to show 
that the conveyance was an absolute conveyance of the prop- 
erty, and that Hahn in writing agreed to reconvey to Som- 
berg within the period of two years, upon payment of a certain 
sum of money, Somberg to retain possession of the property, 
and being chargeable with rent in case he did not purchase 
within two years. Upon this phase of the case the court in- 
structed as follows :— 

‘(&8) The second question that may perplex vou is as to the 
ownership of the plaintiff at the time the insurance policy 
issued. It is claimed by the defendant that the plaintiff, 
Hahn, was merely a mortgagee; that is, held a lien on the 
property for the payment of money; and that the deed made 
by Somberg to Hahn was mave for the sole purpose of secur- 
ing Hahn in the obtaining what Somberg owed him. If from 


‘ 
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all the evidence in this case you are satisfied that at the time 
of the execution and delivery of the deed offered in evidence 
from’ Somberg to the plaintiff the plaintiff took the same as 
absolute owner, with no understanding that it was given for 
security, then it was not a mortgage; but, if the deed was 
taken with the understanding between the plaintiff and Som- 
berg that it was to secure the plaintiff in the payment of 
money due him from Somberg, then it was nothing but a mort- 
gage. 

(9) If vou are satisfied from the evidence in this case that 
at the time of the execution and delivery of the deed from 
Somberg to plaintiff, which was offered in evidence, that the 
plaintiff agreed to reconvey or resell said property to Som- 
berg within a certain specified time, for a specified amount, 
such understanding was perfectly legitimate, and would not 
render said conveyance and understanding at the time a mere 
mortgage.” 

These instructions fairly present the question to the jury, 
and while from the evidence we might not, as an original 
proposition, find that there was an absolute conveyance of the 
property with.an agreement to resell, there was evidence suf- 
ficient to support the finding of the jury to that effect, and we 
therefore recommend that the judgment be affirmed. 

Ames and Albert, CC., concur. Affirmed. 


On Rehearing. 
(Jan. 8, 1902.) 

An opinion was filed heretofore in this case affirming the 
judgment of the district. A rehearing was granted upon the 
application of the plaintiff in error, and, on further argument 
and examination of the record, we have concluded that on ac- 
count of matters which escaped our attention heretofore the 
case ought to be reversed and remanded for another trial. 

The action was brought on a policy of insurance issued by 
the plaintiff in error to the defendant in error upon a dwelling 
house situated in the town of Graf, Johnson County, Neb. 
The principal defense set out in the third paragraph of the 
answer is as follows: “This defendant alleges that said 
policy was issued upon a written application made by plaintiff, 
which was made and is a part of said policy, and each siate- 
ment of which was made and is a warranty on the part of said 
plaintiff, as fully appears by said policy; that in said applica- 
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tion plaintiff stated and warranted to the defendant that he 
was the owner of said property alleged to have been destroyed 
and had title in fee thereto. Defendant alleges that, in truth 
and in fact, the plaintiff was not then, and is not, and has not 
been, the owner of said property, but that he had and has but 
a mortgagee’s interest therein; that the deed which the de- 
fendant claims to have of said property was and is intended 
by the parties thereto to be simply a mortgage to secure to the 
defendant a loan by him made upon said property; and that 
if the plaintiff had truly stated his interest in said property 
defendant would not have issued to him a policy of insurance 
thereon.” 

It is undisputed that some time prior to the issuing of said 
policy Hahn held a mortgage upon the property insured, ex- 
ecuted by one Somberg, the owner, that insurance could not be 
procured thereon while it was so incumbered, and that a deed 
to the property was made by Somberg to Hahn. It is undis- 
puted that at the time the deed was made to Hahn an agree- 
ment in writing of some kind was executed by him and deliv- 
ered to Somberg, but this agreement was not produced on the 
trial,and we are unable to state what was the character of this 
writing. ‘That it related to the conveyance made by Somberg 
to Hahn is not denied. 

On the former hearing we were of opinion that the evidence 
tended to show that the conveyance from Somberg to Hahn 
was an absolute conveyance, and that the proof was sufficient 
to support the finding of the jury that such was the case. The 
testimony is undisputed that after Hahn ascertained ‘that he 
could not procure insurance upon the property as mortgagee 
he placed it in the hands of an attorney to be foreclosed; that 
some conversation was had between the parties relating to 
the saving of the expense of a foreclosure by taking a deed 
from Somberg in satisfaction of the mortgage. It is further 
disclosed that Somberg was unwilling to relinquish all inter- 
est in the property, and there is evidence to the effect that a 
proposition was made to give him a definite time within which 
to repurchase. One thing is quite certain—Somberg conveyed 
the property to Hahn, and Hahn gave back a writing of some 
kind relating to the property. The plaintiff in error claims 
that this was a defeasance giving Hahn the right to redeem 
within a specified time, while the defendant in error asserts 
that the sale and convevance was absolute, and that the writ- 
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ing given to Somberg was an agreement on the part of Hahn 
giving him privilege to repurchase within a fixed time, and to 
occupy the property in the meantime, paying rent therefor in 
case his option to repurchase should not be exercised. Relat- 
ing to this transaction, Somberg testified as follows: “Q. 
Were you living in the house at the time? A. Yes, sir. Q. 
How long had you been living in it prior to that? A. I guess it 
would be close to five years. Q. Do you remember the circum- 
stances of the execution of the deed by yourself and wife to 
Mr. William Hahn? <A. Yes, sir. Q. Are you the person whose 
name is signed to that deed? A. Yes, sir. Q. Did you have 
any other writing executed between you and the parties 
(plaintiff) at that time? A. Yes, sir. Q. Have you got that 
writing? A. I got some writing. It is burned up, together 
with all my papers. That writing Mr. Hahn had. I don’t 
know where it is. It may be in Graf. Q. What is that? A. I 
had one writing, and Mr. Hahn had. My writing burned up. 
(). What was the writing given for? A. The writing gave to 
me when I paid to him (plaintiff) the money he was to deed me 
back the property. I was not going to sell him that time. Q. 
Were you living in the property at the time this was done? A. 
Yes, sir. By the Court: Q. Was there a writing? Two 
copies? A. Yes, sir. Q. Who had the other copy? A. William 
Hahn. Q. Plaintiff had the other copy? <A. Yes, sir. By De- 
fendant’s Attorney: Q. Were you living in the house at the 
time these papers were burned? <A. Yes, sir. Q. Continued 
from that time up to the time of the fire to live in this same 
house? <A. Yes, sir.” 

Hahn, the defendant in error, testified as follows: ‘Q. 
Handing you the deed, plaintiff's Exhibit 1, B. Somberg and 
wife to Henry (William) Hahn, are you the William Hahn des- 
ignated here? A. Yes, sir. Q. Did you have any other con- 
tract relating to this transfer? A. Yes, sir. Q. Have vou it? 
A. No, sir. Q. Where is the contract? A. I could not say. Q. 
What is that? A. That I could not say. Q. Was it a contract 
respecting this conveyance or about this identical property? 
A. Yes, sir. Q. Part of the same transaction? A. Yes, a part 
of it; ves, sir. Q. You don’t know who has it? A. No; I could 
not say.” 

The only evidence tending in any degree to show that the 
writing given back to Hahn was an option to purchase came 
from the witness Chamberlain, which is as follows: “Q. What 
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was the agreement about Mr. Hahn taking the property abso- 
lutely, and then agreeing to reconvey it if Somberg could pay 
for it in two years? A. Mr. Hahn said that he would be will- 
ing to do that, and did do it. Q. Was it talked at that time 
that this change would have to be made in order to get insur 
ance, and that it could not be got in any other way? <A. As | 
remember it, Mr. Hahn or Mr. Somberg went on, and they told 
me that they could not get any insurance, and I think that was 
one of the reasons why Mr. Hahn felt his loan was not safe. 
and he wanted to secure it. He wanted to get the property 
that was covered by the mortgage, and I advised the easiest 
and cheapest way out of it was to get the title in him. Q. 
Now, in reference to Mr. Somberg getting a deed back, what 
was the understanding about that? <A. The understanding 
was simply this: Mr. Hahn told him if he got the money, and 
could get up the amount that he owed him within the time—| 
think it was two years—that ‘he would let him have the prop- 
erty back. Q. Reconvey it to him? A. He would not agree to 
do it on any longer period, but Mr. Hahn wanted that under- 
standing that if he was able to pay him he could redeem the 
property or get it back; have a deed. By the Court: Q. At 
the original price of what was owing? <A. I think less some 
rental condition that was in there. Mr. Hahn was to have 
been paid rent from this on. Q. You mean Mr. Somberg? A. 
Yes, sir. Q. That was to apply when he paid it on the princi- 
pal due? A. I think it was all to be reduced if he was able to 
raise the money. Q. To redeem? A. Yes, sir. Q. If he would 
not, Mr. Somberg paid the rent like any other tenant? A. Yes, 
sir. Q. Title to remain absolutely in Mr. Hahn? <A. That is 
my understanding.” 

The conversation referred to was prior to the making of the 
deed, and while it may be ‘that an agreement for an absolute 
conveyance, with a privilege to repurchase, as agreed upon be- 
tween the parties, no one has testified, or attempted to tes- 
tify, as to the character of the instrument given by Somberg 
to Hahn. Whether it was an option to purchase within a defi- 
nite time, or a defeasance by the terms of which Hahn was to 
reconvey upon the payment of the mortgage debt, no one has 
attempted to say. The paper spoke the agreement between 
the parties, and in its absence its contents should have been 
shown by some competent testimony. The preliminary talk 
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between the parties leading up to its execution is no evidence 
of what the writing contained. 

We are satisfied from a re-examination of the record that 
there was no evidence whatever going to show that Hahn was 
the absolute owner of the property, and under the evidence 
the court should ‘have so instructed. Some questions are 
raised by the plaintiff in error relating to certain of the in- 
structions given by the court, but, as the case will have to be 
remanded for another trial, it is not necessary to discuss them 
at this time. 

We recommend that the judgment of the District Court be 
reversed, and the case remanded for a new trial. 

Ames and Albert, CC.. concur. Reversed and remanded. 


SUPREME COURT OF CALIFORNIA. 


KNARSTON 
v8. 


MANHATTAN LIFE INS. CO.* 


Where the time for payment of premium was orally extended by the 
general manager, this was not an alteration of a written contract 
within a provision of the code that such alteration can only be 
made in writing. 


Such waiver is valid, though without consideration, until repudiated by 
the company. 


The general agent wrote to the home office, notifying it of the death 
of insured and failure to pay the premium, and stating that he had 
promised to pay in a few days. 


Held, That the letter was a declaration of the agent in the line of his 
duty which was admissible as evidence. 


Department 2. Appeal from Superior Court, City and 
County of San Francisco. Action by Alice Knarston against 
the Manhattan Life Insurance Company. From a judgment 
for plaintiff and the refusal of a new trial, defendant appeals. 


James M. Aten, for Appellant. 
Joun H. Durst and J. A. Srepxens, for Respondent. 
Lortaay, J. 
This action is brought to recover upon a policy of life insur- 
ance. The cause was tried before a jury, a verdict rendered in 
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favor of plaintiff, and from an order denying its motion for a 
new trial defendant appeals. 

The policy sued on contained the usual forfeiture clause, 
and the defense is that the policy had become forfeited prior 
to the death of the assured by his failure to make payment of 
the semi-annual premium provided for therein. The facts in 
the case necessary to be stated are that said semi-annual pay- 
ment became due on November 15, 1895, and the general man- 
ager of the company, Landers, sent its collector to the place of 
business of Knarston, the insured, in the city of San Fran- 
cisco, to collect it, but he was not in. Upon the next day the 
collector was sent again, with what result the record does not 
disclose. It is to be assumed, however, that the payment was 
not made, because one Gilmore, representing Knarston, called 
upon the manager of the company with reference to it, stating 
that Knarston desired an extension of time until the 24th of 
November within which to make the payment, which the gen- 
eral manager granted. Thereafter, on November 27th, Gil- 
more again called on the general manager in behalf of Knars- 
ton, and stated that the latter desired a further extension for 
about two weeks, ‘and was told that it would be all right. 
Gilmore informed Knarston of the extension. Nothing further 
was done in the matter, and on the 2d of December following 
Knarston was killed in a railroad accident. There was a con- 
flict in the evidence as to whether these extensions were given 
as claimed, but we must presume in favor of the verdict, which 
in that respect is not attacked, that the jury found in favor of 
such extensions. 

This case was here before (Knarston vs. The Manhattan Life 
Ins. Co., 124 Cal., 74) upon an appeal taken from a judgment 
by the court in favor of the defendant. Upon that appeal, un- 
der the same facts as are shown here, it was held that by the 
extensions of time for payment of the premium granted by the 
manager of the company to Knarston there was no forfeiture 
of the policy; that they constituted a waiver upon the part of 
the company of the forfeiture, and that the poliey was in full 
force and effect at Knarston’s death. 

At the threshold of this inquiry respondent invokes the de- 
cision on that appeal as the law of the case, insisting that the 
points now made for a reversal were necessarily disposed of 
therein, and that appellant should not be again heard to urge 
them. We do not think this position is tenable. The present 
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appellant was respondent on that appeal, and, while one of the 
points decided was that the facts as proven constituted a 
waiver, no question was raised upon the admissibility of the 
evidence to prove them, which is the principal point now in- 
sisted on. And, in the nature of things, as the company was 
respondent on that appeal, this question could not have been 
properly or clearly presented by it. Without any further dis- 
cussion of the matter, however, as the points now made pre- 
sent no great difficulty in their solution, we will assume them 
properly presented and dispose of them accordingly. They are 
three, and the first is that it was error upon the part of the 
court, over appellant's objection, to permit oral testimony of 
the witness Gilmore and other witnesses as to the extension 
of time of payment, because the appellant insists that the 
purpose of such evidence was to vary the terms of a written 
contract—the contract of insurance—and was inadmissible 
and ineffectual for that purpose, under section 1698 of the 
Civil Code, which provides that a contract in writing may be 
altered by a contract in writing, or by an executed oral agree- 
ment, and not otherwise; and, further, and for the same rea- 
sons, that it was error upon the part of the court in its instrue- 
tions to charge the jury that the company by “acts or 
conduct ” or by “ granting extensions of time for the payment 
of the premium ” could waive its right to claim a forfeiture. 
In effect, the contention of appellant is that the waiver of for- 
feiture by the extension of time of payment is an alteration of 
the terms of the contract of insurance, and hence could only 
be shown by an instrument in writing. We cannot agree with 
this view. Ina contract of insurance such as is involved here 
there are no stipulations in the policy whereby the insured 
agrees to do anything. He does not agree to make any pay- 
ment, is not liable upon the policy for any payment, and no 
action for any purpose can be maintained thereon against him. 
The agreement is solely one on the part of the company that, 
if payments are made at a given time by the insured, the con- 
tract of insurance originally entered into will, on its part, be 
continued, with a provision therein that upon failure to make 
payment at the given dates the policy will be void. This latter 
provision, however, is one common to insurance policies, and 
is solely in favor of the company, and, being so in its favor. 
may be waived. Its waiver is not an alteration of the terms 
of the contract. The contract continues in force by the eleec- 
Vou. XXXII.-65. 





1026 Insurance Law Journal. | Nov., 


tion of the company not to avail itself of the reserved right of 
forfeiture. The policy is not similar to a promissory note, to 
which appellant likens it in which the maker agrees on a fixed 
date to make payment. It is more in analogy to a lease or 
vendor's contract with condition of forfeiture contained there- 
in, with reference to which it has invariably been held that the 
right to declare a forfeiture, being a matter entirely for the 
benefit of a lessor or vendor, can be, even by parol, effectually 
waived by either. It has been held that the parol waiver of a 
condition in a policy is good notwithstanding a provision in 
such policy that nothing but a written agreement, signed by 
an officer of the company, shall have that effect; that such a 
requirement may be waived by parol as an act in pais: 2 Ba- 
con on Benevolent Societies, § 422. There is no good reason 
why if, in the face of a stipulation in a policy forbidding it, 
such condition may be waived by parol, a provision of law 
similar in effect may not be equally waived. The provision of 
the Code, as well as the stipulation for a forfeiture in the 
policy, were equally matters of benefit to the company, and it 
is the rule that not only provisions in a contract may be 
waived by the party for whose ‘benefit they are inserted, but 
that he may also waive statutory, and even constitutional, 
provisions under which he may derive a benefit. * It is a well- 
settled maxim that a party may waive the benefit of any con- 
dition or provision made in his behalf, no matter in what man- 
“ner it may have been made or secured:” Broom’s Legal Max.. 
547. “It extends to all provisions, even constitutional and 
statutory, as well as conventional. The law will not compel 
21 man to insist upon any benefit or advantage secured to him 
individually. Hence it was the privilege of the insurers in this 
case, if they elected so'to do, to waive the condition making 
the actual payment of the premium a condition precedent to 
the binding efficacy of any insurance, as it was a provision in- 
serted for their benefit, and in which they alone were inter- 
ested. This waiver may be established by evidence of an ex- 
press waiver, or by circumstances from which such waiver may 
be inferred; and it may be by the managers of the company or 
by a duly authorized agent; and, as it was done by the latter 


in this case, it was obligatory upon the company. The agent 
was the general agent of the company to make contracts of 
insurance in a given form, and, so long as he confined his acts 
to the matters of his agency his principals were bound. Proof 
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of this waiver did not tend to vary the terms of the contract. 
It was given to show a waiver of a condition precedent to the 
contract becoming valid as such. It was no more a violation 
of the rule prohibiting parol evidence to vary or contradict a 
written contract than would have been evidence by parol of 
the actual performance of the conditions:” Goit vs. Nat. Pro. 
Ins. Co., 25 Barb. (N. Y.), 191. 

If the contention of appellant must be sustained, its practi- 
cal effect would be to hold that no act, or conduct, or agree- 
ment upon the part of one for whose benefit the right of for- 
feiture existed, resting in parol, would constitute a waiver of 
it. This is not the law. When the insured failed to pay upon 
the day stipulated, the company could have stood upon the 
terms of its contract, and considered the policy forfeited. It 
was not called upon to make any declaration to that effect, or 
to give any notice to the insured of its election, or in fact to 
do anything. Its inaction in this respect would have relieved 
it from all further liability. It, however, did not take this 
course, but entered into negotiations with the insured, treat- 
ing the policy ‘as still in force, and evidencing an intention to 
waive any right it might have ‘to insist upon the forfeiture. 
While so dealing with the insured, the only right possessed by 
appellant during the period of extension which it had granted, 
and before the death of the assured, if it intended to insist 
that the contract for the extension was not binding upon the 
company because it was not in writing, was to have notified 
the insured that it would not be further bound by the exten- 
sion; that he must pay his premium, or otherwise the policy 
would be forfeited. Having granted the extension for a given 
time, however, the company recognized the policy as continu- 
ing in existence, treated with the insured upon that basis, 
and, in the absence of any repudiation of the extension by no- 
tice of such repudiation to the deceased, the law will not per- 
mit it—death having occurred while the extension was in force 
—to entrench itself ‘behind a provision of the Code, which, 
equally with its right to insist on a forfeiture, it ignored, and 
to claim that its conduct did not constitute a waiver. 

The right of the company to avail itself of the Code provi- 
sion, and insist that its contract of extension was not binding 
because not in writing, can be no greater than it would have 
been at common law if the extension had been by parol, but 
made without consideration; and any decisions which declare 
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that an extension of payment may be treated as a waiver, not- 
withstanding at common law it was not binding because with- 
out consideration, by parity of reasoning may be relied on to 
sustain a waiver, notwithstanding it was not a binding ex- 
tension under 'the Code. In Insurance Co. vs. Norton (96 U.S., 
241) the policy under consideration provided for a forfeiture 
in event of nonpayment of the principal or any installment of 
interest upon any promissory note given for a premium. 
There was a default in the payment of a note, and the agent 
of the company extended the time for its payment. A waiver 
was relied on, and it was claimed by the company that the ex- 
tension was not binding upon it for want of consideration. 
The Supreme Court, however, held that, although the agree- 
ment was not binding, yet the acts of the agent constituted a 
waiver, and in this regard said: “ Grant that the promise to 
extend the note is without consideration, and not binding on 
the company, which is perhaps true as well when the promise 
is made before maturity as when it is made afterward, still it 
does not take from the company’s act the legitimate etfects of 
such act upon the forfeiture of the policy. Perhaps the note 
might be sued on in disregard of the extension, but, if it could 
be, that would not annihilate the fact that the company 
elected to waive the forfeiture by entering into the transac- 
tion. If it should repudiate its agreement, it could not repudi- 
ate the waiver of the forfeiture without at least giving the 
assured reasonable notice to pay the money.” We see no dif- 
ticulty in applying the reasoning in the above cause to the case 
at bar. In the quoted case it is held that, notwithstanding the 
invalidity of the contract of extension, yet the acts of the com- 
pany in dealing with the assured constituted a waiver. In 
fact, in very many cases the acts which constitute a waiver 
cannot amount to a contract, and in other cases they may not 
have a single contractual feature. And in this same line it is 
said: “ The waiver or dispensation is not in the nature of a 
contract which requires the support of a consideration, but 
rather of an estoppel whereby the account of acts or admis: 
sions, either recognizing it as of binding force after the for- 
feiture or holding out to the assured that the performance of 
the condition is dispensed with:” Viele vs. Germania Ins. Co., 
26 Towa, 56. In Michigan Mut. Life Ins. Co. vs. Custer (128 
Ind., 30), where a note was given to the company for the 
amount of the premium under the policy, and it was provided 
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in the policy that, if the note was not paid at maturity, the 
policy would be forfeited, the court says: “If, on the other 
hand, the extension was, as claimed by the appellant, under- 
writer is precluded from denying the validity of the con- 
tract on a simple gratuity, it was none the less a waiver of the 
payment of the note at its maturity; and, as the forfeiture 
was in the nature of a penalty, and intended to secure the 
prompt payment of the note, the waiver of payment was the 
waiver of the right to enforce the penalty for nonpayment.” 
In Joice on Insurance (vol. 1, § 78) the general rule is laid down 
as follows: “ It is equally well settled that it is competent for 
the company to disregard the condition relative to prepayment 
of the premium, and upon any renewal to waive by parol the 
payment in cash of any premium; and this waiver can be 
shown by proof that credit was given, or can be inferred from 
circumstances, and the waiver can be made by the company or 
by any of its duly authorized agents.” This doctrine of waiver 
which is adopted in order 'to avoid the conditions of a policy 
has been said to be but aother name for the doctrine of estop- 
pel: Ins. Co. vs. Wolff, 95 U.S., 3383. “It is,” says Sutherland, 
J., in People vs. Manhattan Co. (9 Wend., 381), “a technical 
doctrine introduced and applied by courts for the purpose of 
defeating -forfeitures.” ‘ The principle on which the waiver 
of forfeiture has been maintained in such cases is undoubtedly 
similar to an estoppel. It was so held in Viele vs. Germania 
Ins. Co., 26 Iowa, 9. But we think it is not true that such 
waiver can be created only by acts or conduct such as would 
create a technical estoppel. Neither forfeitures nor estoppels 
are favored by the law, and it follows necessarily from this 
consideration that the waiver of a forfeiture may be sustained 
by circumstances which do not present the strong equities 
which would be required to create an estoppel:” Hollis vs. 
State Ins. Co., 65 Lowa, 459. “ This extension of payment does 
not amount to a modification or contradiction or change of the 
written contract, but rather to an affirmance of the entire con- 
tract as reduced to writing, and an excuse on behalf of plain- 
tiff for failure to perform one of its conditions:” Prudential 
Ins. Co. vs. Sullivan (Ind. App.), 59 N. E., 875. “ The payment 
of the annual provision upon a policy of life insurance is a 
condition subsequent, a nonperformance of which may or may 
not, according to the circumstances, work a forfeiture of the 
policy. It has always been for the insured to show a waiver 
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of the condition, or a course of conduct on the part of the in- 
surer which gave him just and reasonable ground to infer that 
a forfeiture would not be exacted. But it must be a just and 
reasonable ground; one on which the assured has a right to 
rely:” Thompson vs. Ins. Co., 104 U. 8., 260.. We think these 
authorities sustain the point that, although the granting of 
the extension was not a binding contract, so as to preclude the 
appellant from repudiating it at any time by notice to the as- 
sured, yet, in the absence of any such repudiation, the acts 
and conduct of the company were such as to amount to a 
waiver of the provision for forfeiture in the policy, and that 
parol evidence was admissible to prove the facts and circum- 
stances tending to show such waiver. 

2. In this general line it is insisted by appellant that, were 
it legally possible to modify the terms of the policy by an oral 
unexecuted agreement, still there was no consideration for 
any such agreement; and insists that there can be no waiver 
unless supported by an estoppel or a consideration. We have 
seen from the authorities cited that the doctrine of waiver is 
somewhat different from that of estoppel, and, in order to be 
invoked, need not partake of a technical estoppel, and that, as 
far as a consideration is concerned, it is a false quantity as 
applied to a waiver. Aside from the authorities already cited, 
the Supreme Court of New York says: “It may be asserted 
broadly that if in any negotiation or transaction with the in- 
sured, after knowledge of the forfeiture, it [the company] rec- 
ognized the continued validity of the policy, or does acts based 
thereon, or requires the insured, by virtue thereof, to do some 
act or incur some trouble or expense, the forfeiture as a mat- 
ter of law is waived; and it is now settled in this court, after 
some difference of opinion, that such a waiver need not be 
based upon any new agreement or an estoppel: Titus vs. Ins. 
Co., 81 N. Y., 419; Wyman vs. P. M. L. Ins. Co., 119 N. Y., 280; 
Hollis vs. State Ins. Co., 65 Iowa, 459. If it was of moment 
here, there is also authority to the effect that from the facts 
connected with the extension of time a sufficient consideration 
may appear. ‘“ The assured, by asking for and excepting from 
the insurers an extension of time for payment and credit for 
the premium then about to become due, and the waiver of the 
forfeiture, and the agreement to continue the policy in life as 
if the premium was actually paid, by clear implication prom- 
ised and agreed to continue the risk for another year, and to 
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pay the premium at the day fixed. Such promise would be 
ample, and the waiver of the payment at the day would con- 
stitute the consideration for the promise:” Homer ys. 
Guardian Mut. Life Ins. Co., 67 N. Y., 478. * That to pay the 
premium was his implied promise, and each promise was a 
consideration of the other:” Wyman vs. P. M. L. I. Co., 119 
N. Y., 274. 

3. The last point urged is that the court erred in admitting 
in evidence a letter written by the general agent, Landers, to 
the home office in New York announcing Knarston’s death, re- 
ferring to the failure of the insured to make payment of the 
premium, and stating in addition that, “in response to three 
visits of our collector he promised to pay the renewal within 
a few days.” It is insisted by the appellant that this com- 
munication of the general agent was purely hearsay, no part 
of the res gestz, nor within the scope of ‘his authority as its 
agent. We find no merit in this point. Landers was the gen- 
eral agent of the appellant, and the statement made was in 
the course of his agency, in the discharge of his duty to his 
principal, and was a communication to his principal which it 
was his duty to make concerning the business of the company 
with reference to the insurance upon Knarston’s life. In cases 
of corporations, whose business is mainly under the direction 
and control of general agents, their declarations made in the 
line of duty as such are always admissible, whether part of 
the res geste or not. The cases cited by appellant have no 
bearing upon this point, because the declarations there under 
review were made by special agents to strangers concerning 
past occurrences. They were not made to their principal, nor 
were they with reference to the business of their principal. A 
different rule applies in such cases. 

We find no error in the record, and the order refusing the 
defendant a new trial is affirmed. 

We concur: McFarland, J.; Henshaw, J. 
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COURT OF APPEALS OF KENTUCKY. 


CONTINENTAL INS. CO. Er AL. 5 
vs. 


VALLANDINGHAM & GENTRY.* ) 


A difference between insured and insurer as to amount of loss entitling 
to arbitration under the policy must be more than a mere refusal 
to pay an itemized statement of the loss without any effort or in- 
tention to make a settlement. But a refusal by the insured without 
a good excuse to submit to arbitration where it is a condition prece- 
dent to a suit is a good defense against such suit. 


Stipulations as to arbitration are for the protection of the insurer, who 
cannot, therefore, use them in bad faith. 


The selection of an appraiser by the insurer who was persistent in serv- 
ing its interests as a partizan is not the selection of a disinterested 
appraiser as stipulated in the policy, and waives the right to a fur- 
ther arbitration. 


Appeal from Circuit Court, Owen County. Action by Val- 
landingham & Gentry against the Continental Insurance Com- 
pany and others. From a judgment for plaintiffs, defendants 
appeal. 


Cuas. Stroruer, Joun S. Gaunt, Frank C. Green, and Barcen & 
Hicks, for Appellants. 

Linpsay & Borts and W.S. Pryor, for Appellees. 

O’Rear, J. 

Appellees effected an insurance for $6,000 with appellants, 
six fire insurance companies, upon a stock of general merchan- 
dise at Wheatley, Ky. By the reason of the burning of an ad- 
jacent building, threatening the one containing the insured 
goods, appellees removed the goods into the street and to a 
nearby lot. In the excitement, hurry, and reckless manner of 
handling by the crowd the goods were badly damaged by be- 
ing soiled and otherwise abused. These suits are to recover 
the amount of the damage, laid at $4,000. The principal de- 
fense is that the insured failed and refused to submit the 
amount of their loss or damage to arbitration or appraise- 
ment, as required by the policies. All the policies are alike in 
this particular. Their form is what is known as the “ New 
York Standard Policy.” The clause in question is as follows: 
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This company shall not be liable beyond the actual cash 
value of the property at the time any loss or damage occurs, 
and the loss or damage shall be ascertained or estimated 
according to such actual cash value, with proper deduction 
for depreciation, however caused, and shall in no event ex- 
ceed what it would then cost the insured to repair or re- 
place the same with material of like kind and quality; said 
uscertainment or estimate shall be made by the insured and 
this company, or if they differ, then by appraisers as herein- 
after provided, and the amount of loss or damage having 
been thus determined, the sum for which this company is 
liable pursuant to this policy shall be payable sixty days 
after due notice, ascertainment, estimate and satisfactory 
proof of the loss have been received by this company in ae- 
cordance with the terms of this policy. * * * In the event of 
disagreement as to the amount of the loss the same shall, as 
above provided, be ascertained by two competent and dis- 
interested appraisers, the insured and this company each 
selecting one, and the two so chosen shall first select a com- 
petent and disinterested umpire; the appraisers together 
shall then estimate and appraise the loss, stating separately 
sound value and damage, and, failing to agree, shall submit 
their differences to the umpire; and the award in writing of 
any two shall determine the amount of such loss; the par- 
ties thereto shall pay the appraiser selected by them and 
shall bear equally the expenses of the appraisal and umpire. 
* * * And the loss shall not become payable until sixty 
days after the notice, ascertainment, estimate and satisfac- 
tory proof of the loss herein required have been received by 
this company, including an award by appraisers when ap- 
praisal has been required. * * * No suit or action on this 
policy for the recovery of ‘any claim shall be sustained in any 
court of law or equity until after full compliance by the in- 
sured with all the foregoing requirements. * * * This 
policy is made and accepted subject to the foregoing stipu- 
lations and conditions. 

The fire occurred on the night of November Ist. The insur- 
ance companies were promptly notified of the loss, and sent 
adjusters. Failing to agree upon the amount of the loss, on 
December 7th following the insurers and the insured entered 
into an “agreement for submission to appraisers,’ the ma- 
terial part of which, so far as affects the question now in 
hand, is as follows:— 

This agreement made and entered into by and between 
Vallandingham & Gentry, of Wheatley, Ky., of the first 
part, and the insurance company or companies whose name 
or names are signed hereto of the second part, each for itself 
and not jointly, witnesseth, that C. G. Boerner and T. J. 
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Boyd shall appraise and ascertain the sound value of and 
the loss upon the property damaged and destroyed by the 
tire of November 1, 1900, as specified below. Provided, that 
the said appraisers shall first select a competent ‘and disin- 
terested umpire, who shall act with them in matters of dif- 
ference only. The award of any two of them, made in writ- 
ing, in accordance with this agreement, shall be binding 
upon both parties to this agreement as to the amount of 
such loss. It is expressly understood that this agreement 
and appraisement is for the purpose of ascertaining and fix- 
ing the amount of sound value and loss and damage only to 
the property hereinafter described, and taken into consid- 
eration every article on schedule attached hereto, whether 
totally or partially destroyed, and is to be in settlement of 
the entire loss, and shall not determine, waive, or invalidate 
any other right or rights of either party to this agreement. 
Boerner was selected by the insured, and Boyd by the in- 
surers. Boerner was a merchant living in a village some few 
miles from Wheatley. Bovd was a merchant living at Colum- 
bus, Oho. The arbitrators spent most of the day of December 
7th in trying to agree upon an umpire, but failed. All names 
then proposed by each were rejected by the other. About 2 or 
3 oclock in the afternoon Boerner announced that they were 
unable to agree on an umpire, and signed an indorsement to 
that effect on the appraisal agreement. Boyd did not sign it, 
but did not then offer to make further effort toward an agree- 
ment. Boyd and the adjuster for the insurance companies left 
together. That evening, after they had arrived at the rail- 
road station, some miles from Wheatley, Boyd wrote to Boer- 
ner, offering to reopen the matter. Boerner responded some 
days later that he had nothing more to do with it, and that 
the insured had opened their store (which had been kept 
closed since the fire), and begun selling the goods, and that it 
was, therefore, impossible to make an appraisal. Later Boyd 
offered to Boerner to accept as umpire one of the persons 
whom Boerner had offered at the first meeting. Boerner per- 
emptorily declined to act further. The insurers wrote, in an- 
swer to letters from the insured inclosing the proof of the loss 
and itemized statements thereof, insisting that Boyd and 
Boerner should continue to act as arbitrators, and should 
complete the appraisal as provided in the agreement of De- 
cember 7th. This was refused by the insured. No other spe- 
cifie objection was made or intimated as to the amount of 
damage claimed, or touching any item of it. The companies 
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refused to pay, because of the failure to have the appraisal 
made, and these suits followed. 

It is not clear that appellants were entitled to an arbitration 
under their contracts in this case. The policies provide that 
the amount of loss or damage was to be fixed by the agree- 
ment of the parties, and only in event of a difference was there 
a right to demand an appraisal. The insured promptly fur- 
nished complete itemized statements, showing in detail the 
values claimed by them, and the amount of loss or damage as- 
serted. Whether the articles were fairly valued in their 
sound condition was a matter easily enough to be ascertained 
by those familiar with the markets of such goods. It does not 
appear that appellants’ adjuster ever expressed an opinion or 
made such an examination as would warrant it, before his 
testimony in this suit, that could be made the basis of intelli- 
gent action by the insured. <A general proposition to pay so 
much in the aggregate smacks more of a proposition to com- 
promise than one to compensate. Arbitrarily rejecting the 
insured’s estimate without an earnest intention and effort to 
make a settlement upon the basis first fixed in the policies, in 
order that vexatious delays, and questionable diplomatic ad- 
vantages might be gained in the matter of arbitrators, to les- 
sen the sum that should be paid. for the actual loss, is contrary 
to both the letter and the spirit of the contract. That the in- 
surers merely declined to pay the sum fixed in the schedule 
and itemized accounts of the insured is not a disagreement, or 
differing, as contemplated by the contract, so as to authorize 
a demand of appraisal. It should have been a real difference, 
based upon the facts, which should have been candidly and 
fully submitted for acceptance by the other side. However, 
in the preparation of this case the parties ‘have treated it as 
one where the difference between the insured and the insurers 
had occurred. 

Appellees insist that the agreement to submit to arbitra- 
tion is void. An agreement to submit a possible controversy 
to arbitration, made before the controversy has arisen, if it 
involves the determination of the right of recovery, both as 
to law and facts, is void, because it tends to oust the courts of 
their jurisdiction, and substitutes a contract tribunal in the 
stead of the one provided by law for the ‘trial of lawsuits. But 
the courts have ‘held with marked unanimity that an agree- 
ment to submit the determination of some fact involved in a 
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controversy to arbitrators, or to some third person as a ref.- 
eree, is not an invalid provision; and, where the agreement 
makes the award or finding a condition precedent to a right 
of action, it is enforceable, in that the failure, without good 
excuse, to submit the question as provided, is a good defense 
to a suit upon the contract: Joyee on Insurance, § 3252 et 
seq.; May on Insurance (8d Ed.), § 493; Hamilton vs. L. & L. 
& G. Ins. Co., 136 U. S., 242; U. S. vs. Robeson, 9 Pet., 319. 
The arbitration clause in insurance policies issued upon per- 
sonal property, if lived up to in the spirit that justifies their 
encouragement by law, is a serviceable method of settling the 
yuestion of loss or damage. While the facts are yet fresh, and 
the damaged articles are to be seen, it is reasonable 'to suppose 
that impartial men, familiar with the character and value of 
such goods in that community, can, by personal inspection, 
and by the use of their judgments and experience, more nearly 
come to a true valuation than any number of men not on the 
scene, inexperienced in every probability in the business of 
valuing such articles, trying to get at the values upon the tes- 
timony often of biased or incompetent or careless witnesses. 
This clause of the policy was inserted wholly for the protec- 
tion of the insurer. The courts have allowed and encouraged 
it as an inexpensive and not unjust check upon the danger of 
overvaluation and fraud by dishonest insured property holders 
who have sustained loss ‘by fire. But the insurer will not be 
permitted to misuse this clause oppressively, or in bad faith. 
To prevent such, when the insurer so misuses it, it ought to be 
held a waiver by it of that provision. 

From the record we find that the person selected by appel- 
lants as their appraiser had served many times in that capa- 
city before, and as many as three times before for one of the 
appellants. This fact alone need not be inconsistent with his 
impartiality. But his conduct throughout this transaction 
was more like that of an employee than of a disinterested per- 
von. That he was brought from such a remote point, at great 
expense, undoubtedly, to the insurers; that he was willing, 
and even anxiously persistent, in serving their interests, as 
a partisan would; that his examination of the injured goods 
affected his judgment exactly as it did the paid adjuster of the 
companies, fixing the amount of the damage at $600, when all 
the other witnesses, many of them apparently disinterested 
and equally qualified, placed it at $4,000; that he was directed 
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and counseled with by appellants’ adjuster, and submitted to 
him the correspondence and other information gained bearing 
on the attempt to arbitrate the loss—all convince us that this 
person did not have the qualification implied in the contract; 
that is, a discreet, disinterested, impartial man. This fact 
was evidently known to the insurers, or to their adjuster hav- 
ing this settlement in charge. That an improper advantage 
was sought by them in making this selection is equally evi- 
dent, if we can accept the judgment and opinion of every other 
witness in the record, except these two representatives of ap- 
pellants, concerning the amount of the damage. The evidence 
of the extent of damage is'convincing. An adjuster may be, 
and ought to be, more competent than the ordinary merchant, 
and equally as honest, in fixing such valuations. But the 
great preponderance of the evidence in this case seems to be 
against the valuation fixed by appellants’ adjuster. 

We may say in passing that the arbitrator selected by ap- 
pellees seems to have been equally as partisan as the other, 
But, if a person for whose benefit a clause in a contract is in- 
serted would have the advantage of it, he must bring himself 
within its terms, ‘and will not be excused because the other 
party has likewise failed. Unless the insurer asks for the arbi- 
tration or appraisal before suit brought, the failure to appraise 
is not a defense: Sun Mutual Ins. Co. vs. Crist (Ky.), 39 S. W.., 
8387; Bergman & Co. vs. Commercial Union Ins. Co., 12 Ky. 
Law Rep., 942; Chenowith vs. Phoenix Ins. Co., Id. 232; Scot- 
tish Union & National Ins. Co. vs. Strain (Ky.), 70 8S. W., 274. 
And when the insurer demands the appraisal, it must in good 
faith nominate a competent, disinterested person as appraiser, 
before it can defend upon the ground that the insured has 
failed to keep that part of his contract: Chapman vs. Rock- 
ford Ins. Co., 89 Wis., 572; Brock vs. Dwelling House Ins. Co.. 
102 Mich., 588. Having once waived the appraisal by its con- 
duct, the insurer cannot require that the matter in dispute be 
again submitted to arbitrators. It was, therefore, within the 
legal right of appellees to decline to renew the arbitration at 
the hands of Boyd and another, or any other appraisers: Me- 
Cullough vs. Phoenix Ins. Co., 113 Mo., 606; Chapman vs. Rock- 
ford Ins. Co., supra; Uhrig vs. Williamsburgh Fire Ins. Co., 101 
N. Y., 362. 

The judgment of the Circuit Court was in conformity to- 
these views, and is, consequently, affirmed. 
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SUPREME COURT OF MICHIGAN. 


LORD 
v8. 
NATIONAL PROTECTIVE SOCIETY,* 


The certificate of a benevolent society provided that failure to pay the 
dues would forfeit all rights, and that the agent could not waive 
the provision. The member failed to make timely payment, but 
afterwards paid to the head office, but was notified that he had been 
suspended, but could be restored by furnishing a health certificate. 
Two subsequent payments were received and retained by the local 
lodge until after the member’s death, when they were tendered 
back. 

Held, That the receipts of a local agent for the delinquent dues, and as- 
surance that it was all right, did not waive the forfeiture, but such 
forfeiture was waived by the acts of the society. 


Error to Cireuit Court, Lapeer County. Action by Leon 
Lord against the National Protective Society of Bay City. 
From a judgment in favor of plaintiff, defendant appeals. 


Hersert W. Sirs, for Appellant. 
R. L. Camppett and Geer, Wiiuiams & Hatpry, for Appellee. 


Hooker, C. J. 
This cause has been before us heretofore, and will be found 
reported in 88 N. W., 876, where an outline of the facts upon 
which it rests is stated. Upon the former trial, the court di- 
rected a verdict for the defendant, and his judgment was re- 
versed, this court holding that under the testimony the court 
should not have decided that there was no waiver of the pro- 
visions of the policy. There was another question relating to 
damages. While our opinion in that case states that the court 
erred in directing a verdict for the defendant, it does not say 
that a verdict for the plaintiff should have been directed; the 

propriety of which instruction is involved upon this hearing. 
It is claimed that the testimony was different upon the sec- 
ond trial, in respect to the tender of dues paid, from what it 
was on the earlier trial. The testimony showed upon this 
trial, as it did upon the first, that according to the express 
terms of the certificate, sick benefits did not accrue for sick- 
ness suffered at a time when plaintiff had not been a member 


* Decision rendered, Sept. 15, 1903. 
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in good standing for the previous three months, and that a 
failure to pay dues at the time fixed for their payment termi- 
nated membership, but subject to reinstatement upon pay- 
ment of the dues if the member continued in good health. 
The certificate also plainly stated that one must have been 
a member in good standing for three months after reinstate- 
ment before ‘becoming entitled to sick benefits. Accident 
benefits were not so limited. The certificate also contained 
the following ‘provision: ‘“ The observance of the provisions 
and conditions aforesaid, the strict compliance therewith, and 
the continuance of ‘this contract are conditions necessary to 
the insurance, and to its validity and enforcement, and no 
waiver shall be claimed by reason of the act of any agent or 
person unless such acts shall be specially authorized in writ- 
ing over the signature of the secretary of the society.” It is 
undisputed that the payment which fell due August Ist was 
not paid at that time, consequently the policy became void, 
under the provisions of the certificate: “And it is further 
provided and understood that this policy shall cease and be 
void unless the payments required to be made thereunder 
shall be promptly paid on or before the first day of the month 
in advance.” Nothing more was done until August 25th, when 
Emma V. Lord, plaintiff’s sister, acting on his behalf, paid $1 
for the August lst payment to Mr. Swan, a local agent of the 
defendant. She testified that she asked him before making 
the payment “if it made any difference paying late in the 
mouth, and he said it did not; lots of members paid late.” A 
day or two later she received the following notice:— 


National Protective Society. 
Notice of Lapsed Membership. 
Bay City, Mich., Aug. 25, 1899. 
Dear Sir—Failure to pay your last premium call has 
caused your certificate of membership to lapse, and you 
stand suspended from all benefits of the society. As this 
may have been caused by negligence or forgetfulness on 
your part, if not suffering from sickness or accident, be re- 
instated as per provision of your certificate by paying one 
dollar to the local secretary of your division or at home 
office within ten days from date of this notice. Fraternally, 
F. S. Dewey, Secretary. 
[Signed ] —_————— Applicant. 
Witnessed: Local Secretary. 
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She paid no attention to this whatever, relying on Swan's 
statement. Mr. Swan paid the money over to the company 
some time afterward. The question in the case is one of 
waiver. It was expressly agreed in the contract, as shown by 
the certificate, that the local agent could not waive the pro 
Vision that nonpayment of dues when due would terminate the 
policy. Hence the payment of the August Ist dues on August 
25th to him, and his statement that it was all right, may not 
have constituted a waiver binding upon the company under 
the proofs. Nor was it held that it did in our former opinion, 
where it was expressly avoided. We said: “ Under this con- 
dition of things, we do not think it necessary to discuss 
whether the local agent could waive the time of payment of 
these dues or not.” That opinion states that * payments were 
made ‘to the local secretary for August, September, and Octo- 
ber. They were retained by him until he forwarded his Octo- 
ber report, when he sent them to the company, including them 
in his report as dues from Mr. Lord for August, September, 
and October. The home office did not repudiate his acts, and 
decline to receive the money as dues, anid return it, but at the 
time the suit was brought it retained the money, and still has 
it. * * * It was one of the things that the home office could 
waive. The law does not favor forfeitures, and we do not 
think the home office can receive and retain this money when 
it was paid as dues, and at the same time claim a forfeiture.” 
Hence the judgment was reversed. Upon this trial there was 
testimony that two dollars of the money was ‘tendered back 
before suit. but not accepted. This did not cover the payment 
of August 25th, however, as the September and October dues, 
at least, had then been paid and received as such, as stated in 
our former opinion, and as indicated by the testimony in this 
record. 

We are of the opinion that the proof is not essentially dif- 
ferent upon this record from what appeared before, and that 
the uncontradicted evidence is to the effect that these dues 


were paid and received by the company as dues seasonably 
paid, to keep the policy alive and unimpaired. There is noth- 
ing to indicate that either party supposed there had been a 
lapse and reinstatement. 

We find no other question of importance, except that relat- 
ing to the amount of the verdict. Of that it is sufficient to say 
that the court appears to have been anxious to state the 
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amount correctly, and asked counsel to say whether there was 
any dispute about the amount, but did not succeed in getting 
a definite answer as to the amount that they claimed had been 
shown. We will not review the discretion of the circuit judge 
upon the question of amending the declaration. This should 
not be done, except in clear cases of arbitrary and unjust ex- 
ercise of power. 
The judgment is affirmed. The other justices concurred. 


SUPREME COURT OF MICHIGAN. 


KOTWICKI 
v8. 


THURINGIA INS. CO.* 


The policy provided that it should be void in case of other insurance, 
without written consent indorsed, and that no agent could waive its 
provisions. 


Held, That verbal consent by an agent authorized to indorse was a 
waiver of the provision. 


{rror to Circuit Court, Alpena County. Action by Frank 
Kotwicki against the Thuringia Insurance Company. From a 
judgment in favor of plaintiff, defendant brings error. 


Prerce & Kinnane, for Appellant. 

Cuarues R. Henry, for Appellee. 

CarPeENTER, J. 

On the 15th of May, 1902, defendant insured plaintiff's 
property against loss by fire. The policy was a Michigan 
standard policy. June 18, 1902, the insured property was 
burned. Defendant refusing to pay the insurance, plaintiff 
brought this suit. 

It appeared from the testimony that before the fire, and 
after defendant insured his property, plaintiff procured there- 
on other insurance, and that permission to procure the same 
was not indorsed on or added to the policy issued by defendant. 
The testimony of the plaintiff, however, tended to prove that 
defendant’s agent who issued the policy, and who had author- 


* Decision rendered, July 8, 1903. 
Vou. XXXII.—66. 
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ity to permit the other insurance, consented to the same; that 
plaintiff delivered to him the policy, and told him to “ fix it so 
he could take more insurance;” that the agent kept the policy 
seven or eight days, and returned it to plaintiff, saying * I 
have got it fixed all right;” that plaintiff took the policy, and 
did not look at it again until after the fire occurred, when, as 
already stated, he ascertained that permission for other insur- 
ance had never been indorsed thereon. Defendant’s agent tes- 
tified that he “never had the slightest intimation that the 
insured had any other insurance until the morning after the 
fire.” The issue raised by this conflicting testimony was sub- 
mitted to the jury, who found a verdict for the plaintiff. 

The only question presented on this appeal is raised by de- 
fendant’s contention that by reason of the provisions of said 
policy, which may be found in the opinion of this court, in 
Rediker vs Insurance Co. (107 Mich., 224), the agent could not, 
by his oral agreement and the conduct testified to by plaintiff, 
waive the stipulation that other insurance rendered the policy 
void unless thereon indorsed. This contention is fully an- 
swered by the following decisions of this court: Beebe vs. In- 
surance Co., 93 Mich., 514; Rediker vs. Insurance Co., 107 


Mich., 224; Cronin vs. Fire Association, 119 Mich., 74; Walter 
vs. Mut. City & Vill. Fire Ins. Co., 120 Mich., 35. 

The judgment of the court below is affirmed, with costs. 
The other justices concurred. 
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SUPREME COURT OF WISCONSIN. 


KEITH kT AL. 
Us, 


ROYAL INS. CO. or LivERPOOL.* 






The policy provided that it should be void if any change took place in 
the interest, title or possession. It was owned by three partners lj 
and the agent was afterward told that one intended to sell his in- j 
terest to the other two. He informed them that the interest of the 
retiring partner in the policy should be assigned to the others when 
the sale was made and the assent of the company indorsed, and that 
he would make the indorsement. The partners were not very 
familiar with English, and understood that it was only necessary to 
notify the agent of the change. The interest was never assigned nor 
the company’s consent obtained, though the agent was afterward 
casually notified of the change. 

Held, That the policy provision had not been waived by the agent. | 


The policy was payable, in case of loss, to the mortgagee, as interest 
might appear. 


Held, That the mortgagee could only recover where recovery could be 
had by the mortgagor. 




















Appeal from Circuit Court, Brown County. Action on a fire 
policy by M. D. Keith and another against the Royal Insurance 
Company of Liverpool. Judgment for defendant, and plain- 
tiffs appeal. 







Statement of facts by Dopazr, J. 

Action to recover insurance, by Keith, mortgagee, and Hun- 
crosky as assignee for the benefit of creditors of the firm of 
Reindl & Jicha. The facts as found by the court, jury being 
waived, were substantially that a firm of Reindl, Novotny & 
Jicha, existing on November 28, 1898, and owning, amongst 
other property, a sawmill, executed mortgage thereon to the 
plaintiff Keith, with the usual agreement to keep insured, loss, 
if any, payable to the mortgagee; that the mortgagors there- 
upon arranged with one Peterson, local agent of the defendant 
and other insurance companies, to place $3,000 of insurance on 
said property, loss, if any, payable to Keith as mortgagee, and 
to renew such insurance from time to time; that he accord- 
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ingly wrote three $1,000 policies in different companies, in- 
«cluding defendant, for one year; that on the expiration there- 
of, December 18, 1899, the said Peterson, pursuant to said 
arrangement, issued three new policies, of $1,000 each, by the 
three different companies, and sent the same to Keith, and 
immediately sent to the firm of Reindl, Novotny & Jicha his 
bill for the premiums on said policies; that about January Ist 
or 4th Peterson called at the place of business of said firm to 
collect said bill, and was then informed that Reindl and Jicha 
had contracted to buy out their partner Novotny. Thereupon 
Peterson informed them that when such purchase was com- 
pleted and conveyance executed it would be necessary to have 
Novotny’s interest in the policy assigned to them, and the 
assent of the company indorsed on the policy, and that he 
would make the proper indorsements. At or about this same 
time the assured, desiring further credit, gave, and Peterson 
accepted, a note for the premiums on the several policies of 
insurance. Again, on March 10th, Reindl and Jicha informed 
Peterson that they had not as yet completed the purchase 
from Novotny, but expected to soon, and he made to them the 
same statement. They were not familiar with business nor 
with the English language, and understood Peterson’s state- 
ment to mean that he would arrange the insurance all right 
upon mere notification of the transfer. On March 17th No- 
votny did convey his interest in the partnership to his part- 
ners, by bill of sale of the personal property and by deed of the 
mortgaged and insured real estate. No assignment of Novot- 
nyv'’s interest in the policies was ever made, the same were 
never presented to Peterson for an assent to such transfer, 
sind the defendant never gave its written consent thereto or 
made any indorsement upon the policy. There is evidence 
ihat some time in May, at an interview ‘having no relation to 
this insurance, one of the firm casually mentioned to Peterson 
that they had completed buying out Novotny. The policy was 
the Wisconsin standard. The court concluded, as matter of 
law, that the transfer of Novotny’s interest on March 17th, 
not having been assented to by indorsement on the policy, 
avoided the insurance, and accordingly rendered judgment for 
the defendant, from which the plaintiffs appeal. 


F. C. Weep (R. M. Bashford, of counsel), for Appel/anrs. 
W. H. Myrrea, for Respondent. 
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Doner, J. (after stating the facts). 

It being a conceded fact that one of the three owners of the 
insured property, on March 17, 1900, three months after the 
issuance of the policy, transferred his interest to his co-own 
ers, the policy became ipso facto void ‘by virtue of the provi- 
sion therein, 

This entire policy, unless otherwise provided by agreement 

indorsed hereon or added hereto, shall be void * * * if 

any change other than by the death of an insured take place 

in the interest, title, or possession of the subject of insur- 

ance, 
Unless such forfeiture was waived in some way: Keeler vs. 
Niagara Co., 16 Wis., 523; Carey vs. Ins. Co., 84 Wis., 81; Stra- 
ker vs. Ins. Co., 101 Wis.. 413. The contention of the appel- 
lants is addressed to the establishment of some valid and ef- 
fectual waiver by acts or words of the local agent other than 
an agreement indorsed on or added to the policy, and the coun- 
sel has collected and presented with much vigor and ability in 
analysis the opinions of many courts upon the general subject 
of waiver. By far the larger part of such authorities are, 
however, at best, only applicable to a state of facts which ap- 
pellants, indeed, claim to exist in this case, but which is nega- 
tived by the evidence and findings. Thus, many of the cases 
cited are addressed to waiver of forfeiture or to propriety of 
reformation of the policy by reason of facts known to the 
agent to exist at the time of entering into the contract of in- 
surance, and with reference to which it was understood such 
contract was to be framed. In the case at bar, the contract of 
insurance with the firm of Reindl, Novotny & Jicha was fully 
consummated before any suggestion of a prospective change 
in that firm was brought to notice of the agent: John R. 
Davis L. Co. vs. Ins. Co., 95 Wis., 542, 548. The policy was 
written and delivered exactly in accordance with the under- 
standing and contract which the parties then had, and the 
assured had enjoyed its benefits for two or three weeks. Thus 
the situation is distinguished from all that class of authori- 
ties, and we need not consider them. Many other cases, how 
ever, deal with the subject of waiver by acts of an agent after 
a policy is in force and concededly valid according to its 
terms. That the authority of such cases is at best doubtful 
since our standard insurance policy has been made both a con 
tract and a law is certainly suggested by Bourgeois vs. Ins. 
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Co., 86 Wis., 606; Hobkirk vs. Ins. Co., 102 Wis., 13; Temple 
vs. Ins. Co., 109 Wis., 372, 376. Here again, however, the 
primary question to be considered is what facts are disclosed 
by the record upon which to predicate waiver, even if the 
agent had full authority Appellants assert an assurance by 
the agent that the policy would continue to be good notwith- 
standing a transfer, or, at any rate, that he would take such 
steps as would keep it valid. Even this, however, is negatived 
by the finding of the trial court to the effect that instead of 
any such assurance or promise the agent informed the assured 
that when the transfer took place it would be necessary to 
have assignment from Novotny and assent of the company 
indorsed on the policy, and that he would make the indorse- 
ment, but that the assured, not being familiar with business 
ethods or the English language, misunderstood him to prom- 
ise substantially as now claimed by their counsel. There is 
nothing to indicate that the agent had any knowledge that 
they had misunderstood him. This finding is excepted to, but 
upon careful examination we are unable to say that any clear 
preponderance of evidence antagonizes it. The witnesses to 
the conversations were present for observation by the trial 
judge. Even the printed record discloses such measure of con- 
fusion of idea and ambiguity of expression on the part of ap- 
pellants that the conclusion might well be reached that, al- 
though they were testifying truthfully, the agent’s more exact 
statement was the true one, and that conclusion might have 
been much more apparent on the trial. Further, assuming the 
honesty of all the witnesses, as the court apparently did, the 
probabilities are all in favor of the agent’s version that he 
warned the assured of the necessity of presentation of the 
policies for indorsement, while assuring them there would be 
no trouble about it. True, there is less support for finding 
that such warning was given at the interview in January, for 
the agent, Peterson, does not categorically so testify—merely 
that he never said anything else. We should hesitate to hold 
that the trial court was wrong in the light of all the cireum- 
stances, in finding that such was the statement made by the 
agent which the assured misunderstood and quoted wrongly 
in their testimony; but the interview in January was imma- 
terial, if in March, before the act which avoided the insurance 
occurred, the appellants were notified that they could not rely 
on expectation of continued validity after transfer without 
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presenting the policy for indorsement. Thus it is apparent 
that the facts do not support the applicability of those au- 
thorities which predicate waiver upon promises or assurances 
of the agent made pending the life of a policy, and discussion 
of that class of cases is unnecessary. 

There remains for consideration that part of appellants’ 
argument which seeks to predicate waiver or estoppel against 
the company upon the fact that, some two months after the 
conveyance of Novotny to ‘his co-owners of the insured prop- 
erty, one of the then owners told the agent that such convey- 
ance had been made. This was done casually, and with no ap- 
parent reference to the policy now in suit. Assuming, as coun- 
sel does, notwithstanding Stevens vs. Ins. Co. (81 Wis., 335), 
and Bourgeois vs. Ins. Co. (86 Wis., 402, 407), that such know!l- 
edge of the agent is imputable ‘to his principal, his argument 
seems to be that from mere silence and omission to compute 
and return the unearned portion of the premium the company 
either waives the forfeiture or is estopped to assert it. Such 
an argument, to be sustained, must have as a premise the 
proposition that if the insurer intended to stand upon this ab- 
solute and self-executing provision of the policy he was bound 
to do something other than remain silent. Nothing in the 
contract which the parties had made imposed any such duty. 
The forfeiture clause made the policy void upon the happening 
of the event, not merely voidable on the exercise of election 
or doing of some other act by the company. It certainly was 
under no obligation to proclaim to assured the legal effect of 
their act, for they were presumed to know that. The condi- 
tions under which it was to return unearned premium were 
expressly prescribed by the policy and the law; namely, upon 
surrender of the policy: Section 1941-52, Rev. St., 1898. The 
choice lay not upon the company, but with the assured, 
whether the latter would attempt to obtain a written indorse- 
ment of consent to the change of title, and thus revive the 
policy, or would exercise their alternative right to a return of 
unearned premium upon surrender of the policy. Besides 
this, there is neither proof nor finding that the assured in any 
wise relied upon silence of the company after the conversa- 
tion in May, at which the fact of Novotny’s conveyance was 
mentioned. Apparently they at all times relied upon their 
own misconstruction of what the agent had said to them in 
March, as found by the court. Cases cited by appellants with 
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reference to exercise of right reserved to the insurer to cancel 
at its option upon notice and return of premium, of course, 
have no application. On the other hand, this court has already 
spoken in negation of appellants’ contention in no uncertain 
terms: Bosworth vs. Ins. Co., 80 Wis., 393; Stevens vs. Queen 
Ins. Co., 81 Wis., 335, 339; Carey vs. Ins. Co., 84 Wis., 80, 87; 
Bourgeois vs. Ins. Co., 86 Wis., 402. Citations by counsel or 
examination by the court of inconsistent dicta or decisions by 
courts of other States can hardly be profitable. So far as they 
contravene the rule of the foregoing cases, they are not in 
accord with the law of Wisconsin. 

We are unable to find established by the evidence any con- 
duct on the part of the defendant which, under the law estab- 
lished in this State, can be held to waive the unambiguous 
declaration of the policy that it should become void upon the 
contingency which happened, nor which can estop the defend- 
ant from insisting upon such forfeiture. 

2. Appellants claim further that because the owners of the 
property, by their mortgage, had covenanted to maintain in- 
surance thereon to protect Keith, the mortgagee, therefore 
the company must be deemed to be under some obligation to 
exercise diligence to protect his interest. Incidentally we 
may remark there is no proof of any knowledge by the insurer 
or its agent of what the mortgage contained, or that it was 
expected to write a policy to satisfy its requirements. The 
proof is, however, clear that the only contract for insurance 
was with the owners; they ordered it, and defendant wrote, 
as it must, only what they ordered. Presumably it satisfied 
Keith, for during nearly two years he had made no objection. 
There are three perfectly well-known methods by which mort- 
gagees are customarily protected by insurance against loss of 
their security. The first, and far the most common, method is 
that here adopted; namely, an ordinary contract to insure the 
owner, “ loss, if any, payable to the mortgagee as his interest 
may appear;” secondly, the same contract supplemented by 
what is commonly called a “ subrogation clause,” whereby the 
company, in addition, binds itself to the mortgagee to pay him 
the insurance regardless of certain breaches of condition by 
the owner, on condition that it become subrogated to the 
mortgagee’s rights against the property and the mortgagor; 
and, thirdly, but seldom, a direct contract with the mortgagee, 
insuring him against loss by fire. To the last of these, the 
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owner is no party; to the second, both owner and mortgagee 
are parties; and to the first, only the owner is in any con- 
tractual privity with the insurer, except as the mortgagee may 
avail himself of the contract between the others for payment 
to him. He has no direct rights against the insurer, but re- 
covers solely in the right of his mortgagor. He can recover 
only when the latter can: Wunderlich vs. Ins. Co., 104 Wis., 
395, and cases cited. The company can be charged with no 
higher or different duty to such mere appointee than by its 
contract it owes to the insured. Whatever might be the in- 
surer’s duty of notice to the mortgagee upon the exercise of 
an election to cancel required to be notified to the assured 
himself, it could owe no such duty of an event notice of which 
was not required to be given to any one. The contract here 
sued on is obviously of the first type above mentioned, and in- 
disputably was the form of contract applied for by the owner 
of the property, with whom alone it was made. 
Judgment affirmed. 
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The insured warranted that he was temperate in the use of intoxicants. 

Held, That the warranty was not broken by exceptional over-indulg- 
ences, which were not habitual, so long as he was ordinarily tem- 
perate in his habits. But where the evidence showed repeated, 
habitual and gross intoxication and the finding was for the plaintiff, 
granting a new trial was not an abuse of discretion. 
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HeEnsuaw, J. 


This is an appeal from an order granting a new trial. The 
action was commenced by plaintiff, as administrator of the 
estate of Karie Holtum, deceased, upon two certain policies of 
life insurance issued by the defendant upon the life of de- 
ceased. In defense it was charged that the defendant was 
induced to issue the policies by the false representations of 
the deceased. Trial was had before a jury. The verdict of the 
jury was for the plaintiff. The representations which it is 
charged were false consisted of deceased’s answers to certain 
questions propounded to her in her application for insurance. 
The questions and answers are as follows:— 

Q. Do you use malt or spirituous beverages? A. Yes. Q. 

If so, what kind, and how much on the average, on any one 

day? A. One glass of wine or beer. Q. Have you always 

been temperate in the use of such beverages? A. Yes. 

The court granted the motion for a new trial solely upon 
the ground of the insufficiency of the evidence to support 
the verdict, and that is the only ground here argued. Evi- 


* Decision rendered, July 23, 1903. 
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dence of witnesses was introduced showing that upon many 
different occasions during the years immediately preceding 
her death they had seen deceased “ drunk ” and “ under the 
influence of liquor.” She had been seen drunk on the streets, 
drunk in a grocery store, intoxicated in her own home. Once 
she was so drunk on the sidewalk that she could not get up. 
Her death resulted from injuries received by falling down- 
stairs. She was drunk upon the day she received her injuries. 
Her husband, plaintiff in this action, testified at the coroner’s 
inquest. He was asked had she been in the habit of drinking 
to excess, and answered, “ Well, I expect she got it some- 
where,” and when further asked whether, at the time of her 
receiving her injuries, she was under the influence of liquor, 
he replied: ‘ Well, she was sometimes. When she got money, 
she would go out somewhere; but I didn’t know anything about 
it.” And still further questioned, “Was she not in the habit of 
drinking then?” answered: “I think she was. Yes, I think 
she was.” Against this evidence of the defense there was the 
evidence, necessarily negative, of those who had seen the de- 
ceased upon many occasions, and had never seen her drunk 
nor under the influence of liquor. 

The law governing assurances such as were given by the 
deceased in her application is well settled. “A warranty that 
the insured is temperate as to the use of intoxicating liquors 
vitiates the policy where he is addicted to periodical and 
habitual excessive indulgences, but nothing less than this will 
have such effect:” 13 Am. & Eng. Enc. of Law (ist Ed.), 636. 
In Knickerbocker Life Ins. Co. vs. Foley (105 U. 8., 350), where 
the insured had died of delirium tremens, Mr. Justice Field 
said: “If the habits of the insured in the usual, ordinary, 
and everyday routine of his life were temperate, his represen- 
tations that he was, and always had been, a man of temperate 
habits, were not untrue within the meaning of the policy, al- 
though he may have ‘had an attack of delirium tremens from 
an exceptional overindulgence. It could not have been con- 
templated from the language used in the policy that it should 
become void for ‘an occasional excess by the insured, but only 
when such excess had, by frequent repetitions, become a 
habit; and the testimony of the witness who had been with 
him for years, and knew his general habits, may well have 
satisfied the jury that, whatever excesses he may at times 
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have committed, he was not habitually intemperate.” In the 
case at bar the question of fact was given to the jury under 
proper instructions, in accordance with this well-settled prin- 
ciple of law. Their verdict was a finding in favor of the plain- 
tiff to the effect that the deceased had not falsely warranted 
her habits, and that she was not addicted habitually to intem- 
perance; but there was certainly sufficient evidence in the 
case to have upheld a contrary finding. This evidence, in the 
view of the trial court, demanded that in the exercise of its 
discretion a new trial should be had. A wide discretion is 
vested in the court in granting and refusing new trials where 
the question turns upon conflicting evidence: Tide Land Re- 
clamation Co. vs. Cunningham, 71 Cal., 221; Bjorman vs. Fort 
Bragg, ete., Co., 92 Cal., 500; Garton vs. Stern, 121 Cal., 348. 
It cannot be said that there was any abuse of the discretion of 
the court in granting the motion in this case. 

The order appealed from is therefore affirmed. 

We concur: Lorigan, J.; McFarland, J. 








Miscellaneous Decisions. 


MISCELLANY. 


Cases to which an insurance company may or may not be a party, 
which are not actions on policies, but which relate to matters outside of 
insurance proper; as, jurisdiction, receiver, injunction, pleading, prac- 
tice, mandamus, wills, usury, lodges, the relations of statute laws to cor- 
porations, laws of sister States, etc., where the principles and practice 
of insurance, as such, are not specifically involved; and other cases of 
incidental interest to underwriters, or where for special reasons a full 
report has been deemed unnecessary. These sketches are given merely 
as chapters of current information, and are not intended as digests, nor 
for citation. 


ASSIGNMENT. 

In the case of Connecticut Mutual Life Ins. Co. vs. Duke, 
decided by the Superior Court of Hartford Co., Conn., October 
2s, 1903, the insured in Canada indorsed on the policy an as- 
signment of all his interest in it to his wife, repeatedly telling 
her that it belonged to her, and putting it away in his safe. 
Afterward he crossed off the assignment with a pen, and with- 
out her knowledge executed and delivered an assignment of 
the policy to a creditor as security for a loan. The creditor 
saw the previous assignment, but made no inquiry of the wife. 
The Canadian law which, it was held, governed the case, pro- 
vides that the appointment of a beneficiary within certain pre- 
ferred classes, in which was the wife, is irrevocable, except 
that insured may reapportion among such classes. The cred- 
itor was not within the classes. It was held that the assign- 
ment to the wife was valid and irrevocable. Messrs. Bill and 
Tuttle appeared for the creditor and Messrs. Sperry and Me- 
Lean for the wife. 


BentvoLent AssoctaTion.—AMENDMENTS TO CONSTITUTION. 

In the case of Hall vs. N. W. Travelers’ Association, decided 
by the Supreme Court of Nebraska, July 3, 1908, the following 
sVllabus was furnished by the court :— 

A member of a mutual insurance company, who accepts 
membership subject to such provisions of the constitution 
as are then in force or may be thereafter adopted, is bound 
by a reasonable amendment to the constitution subse- 
quently adopted. 

Such companies are self-governing bodies, and courts will 
interfere in case of amendments to their constitution only 
when the amendment is unfair, operates oppressively, or to 
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the disturbance of vested rights. Amendments which do 
not thus operate are not unreasonable. 

On the facts stated, held, that the amendment was rea- 
sonable, and binding on the assured. 


JURISDICTION. 

In the case of Wisconsin Central Railway Co. vs. Phoenix 
Ins. Co. et al., decided by the U. 8. Circuit Court at Wisconsin, 
July 20, 1908, it was held that where a State law authorizes 
the joinder of several suits against insurance companies and 
the liability was separate, and not in excess of $2,000 in case 
of any one company, a federal court has no jurisdiction. 


AssIGNMENT OF Wire's Poticy. 

In the case of Mutual Life Ins. Co. of New York vs. Hager- 
man, decided by the Court of Appeals of Colorado, June 29, 
1903, the wife took out a policy on the life of her husband, pay- 
able to her if living, otherwise to ‘her children, and afterward 
joined with her husband in assigning it as collateral for a 
debt. It was successively assigned along with the debt to 
several parties. It was held that the assignees only took an 
interest contingent on the wife surviving, and as she failed to 
survive her husband, the children became beneficiaries. The 
company was notified of the assignments, and after the last. 
which was made after the death of the wife, unknown to it, 
however, indorsed it as a paid-up policy at the request of the 
assignee. It was held that the company was not estopped to 
deny the interest of the assignee. 


Accipent.—Recession oF Contract. 

In the case of Travelers Ins. Co. vs. Jones, decided by the 
Civil Court of Appeals of Texas, March 28, 1903, the plaintiff's 
husband took out an accident policy. which provided that he 
should leave each month enough of his wages with the em- 
ployer to pay the premium. He afterward sent the policy to 
the State agent with a request for cancellation, which was re- 
fused, and an order for the premium was sent to the employer. 
Before payment insured was killed, and at the request of the 
company the order was sent back. The plaintiff, apparently 
ignorant of the facts, received the entire wages for the month. 
It was held that the rights of the parties became fixed by the 
death of insured, and plaintiff was not estopped from recov- 
ering on the policy. 
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WarEHOUSEMAN.—OTHER INSURANCE. 

Where the receiver of a motor company took out insurance 
on vehicles held in trust, or on commission, for which he might 
be liable, the owner of vehicles on storage is not entitled to 
recover a part of the insurance on such general policies with- 
out showing that he did not have other insurance, or was not 
otherwise indemnified for his losses. Such was the decision 
of the United States Circuit Court of Appeals, Seventh Dis- 
trict, in the case of Friedman vs. Woods Motor Vehicle Co., 
rendered May 14, 1903. 


Iron Sars Crause* 

In the case of Couch & Gilliland vs. Home Protection Fire 
Ins. Co., decided by the Civil Court of Appeals of Texas, April 
25, 1903, it was held that where a slip attached ‘to the policy 
provided that the insurance was subject among other condi- 
tions, as warranties, to an iron-safe clause, and the policy pro- 
vided that it should be subject to the conditions attached, and 
the mortgage clause in it also provided that it was subject to 
the conditions appended, the iron-safe clause was a binding 
warranty. But where the adjuster was informed of non-com- 
pliance by the insured and required a statement of the loss, 
saying the company would settle, the non-compliance was 
waived. 


ANSWERS IN APPLICATION. 

In the case of Supreme Ruling of the Fraternal Mystic Cir- 
cle vs. Crawford, decided by the Civil Court of Appeals of 
Texas, June 6, 1903, the applicant stated that he had never 
had any serious illness, local disease, disease of the lung, 
pleurisy, pneumonia, or inflammation of the lungs. The evi- 
dence tended to show that he was suffering from tuberculosis, 
and had ‘had pleuro-pneumonia when he made the several an- 
swers. Physicians stated that, because he died of general 
tuberculosis, they attributed his former illness to a tubercle. 
The applicant stated he had been treated for la grippe, and 
the physician who treated him stated that his lungs were not 
attacked until just prior to his death. The examining physi- 
cian examined him thoroughly, and found him sound. It was 
held that there was sufficient evidence that his answers were 
truthful. The court says:— 

“Tt seems to us that the answer of an applicant for life in- 
surance upon his own life that he has never had any serious 
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illness should be considered as a mere expression of opinion 
us to the character of the sickness, and should not avoid the 
policy, even though such answer was untrue, provided, of 
course, the applicant did not know of its falsity. The form of 
the question necessarily calls for an opinion, and an agree- 
ment to warrant the truthfulness of the answer is no more 
than to warrant that the applicant will make a bona fide an- 
swer as to his opinion of the character of his ailment.” 


BENEVOLENT SocreTy.— ASSESSMENT. 
In the case of Frategnal Aid Association vs. Powers, de- 
cided by the Supreme Court of Kansas, July 10, 1903, the fol- 
lowing syllabus was furnished by the court :— 


Where the laws of a fraternal association authorize the 
local secretary of the subordinate organizations to collect 
dues and assessments from members, and also provide that 
the association shall be liable for benefits upon payments 
by members to the local secretary, and wliere the certificate 
of membership recognizes the authority of the local secre- 
tary to receive payments from the members, and further 
provides that the failure to make payments to him will 
avoid the certificate, such local secretary will be deemed to 
be the agent of the association. 

Where more money was paid by a member to the local 
secretary for dues and assessments than was necessary to 
meet claims which had already accrued, the excess should 
be applied on subsequent and accruing dues and assess- 
ments, and the member will not be deemed to be in default 
so long as such excess is sufficient to meet the accruing 
claims of the association against the member. 

The provision in the certificate, that payment of the bene- 
fit “ will be made within ninety days after satisfactory proof 
of death,” does not mean that the failure to make proofs 
within ninety days after death will operate as a forfeiture 
of the benefit. 
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ABANDONMENT. See Torat Loss. 


ACCIDENT. 
1. Carrie TENDERS CONSTRUED—KNOWLEDGE OF MutTuAL MEMBERS. 


Where “cattle tenders ”’ are included in the hazardous occupations of 
an accident policy, the words do not include a tender of horses. 
Members of mutual companies charged with knowledge of the by-laws 
are not charged with a knowledge of the meaning of ambiguous 
terms in the policy so as to except them from the rule that. such 

clauses are to be strictly construed against the company. 


—Brock vs. Brotherhood Acc. Co., 662. 
2. DeatuH From DisEaseE. 


Under favor of section 5201, Rev. St., counsel may request the court 
to instruct the jury, if they return a general verdict, to find spe- 
cially upon particular questions of fact stated in writing, but it is 
not error to refuse a request to instruct the jury to return a special 
verdict answering such questions. 


If a policy of insurance against accident contains a stipulation that 
the insurer shall not be liable on account of the death of the as- 
sured if it results wholly or partly from infirmity or disease, the 
stipulation is available as a defense, notwithstanding sections 3625. 
and 3626, Rev. St., whose effect is limited to defenses founded on 
fraud or misstatement in the application. 


—Btna Life Ins. Co. of Hartford, Conn., vs. Dorney, 721. 
3. DratH FROM FALL IN CasE OF DISEASE. 


The policy insured against bodily injuries through external, violent and 
accidental means. 

Held, That death from a rupture of a kidney, due to an accidental fall is 
within the policy, although the rupture would not have occurred ex- 
cept through a cancerous condition of the kidney. 

Held, That the death was due to the fall, “independent of all other 
causes.” 


Where a prima facie case is made out through evidence that death re- 
sulted from a hemorrhage due to the fall, the burden is on the com- 
pany to show death from cancer. 


—Fetter et al. vs. Fidelity & Casualty Co., 604. 
4. Errect or Rupture —Totat Disspmiry — WAIvER BY AGENT. 


A judgment granting a first new trial will never be reversed unless the: 
law and the facts demanded the verdict rendered; and this is true- 
notwithstanding the grant of a new trial may have been based upon 
a single ground in the motion, and though this ground may not 
have been well taken. But where, in such a case, the defendant in 
error brings a cross-bill of exceptions, the assignments of error 
therein relating to matters which will probably arise at another 
hearing will be decided. 


A judge of a city court, who has, under the act creating the court, 
‘power and authority to hear and determine all civil cases of which 
VoL. XXXIT.—67. 
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the said court has jurisdiction,’’ when no demand for a jury is made 
within a given time, may hear all such cases without a jury; but he 
is not required to do so, and he may, in his discretion, submit any 
civil case to a jury, though no demand for that form of trial may 
have been made by either party. 


When an accident insurance company seeks to avoid liability under a 
clause in a policy providing that the ‘‘ insurance shall not cover 
* * * accident, nor injuries, nor death, nor loss of limb or sight, 
resulting, wholly or partly, directly or indirectly, * * * from 
hernia,” and the insured had, at the time of the injury for which 
indemnity is claimed, an existing hernia in his system, it is incum- 
bent upon the company, after it has been prima facie shown that an 
injury to the plaintiff resulted from an accident within the meaning 
of the policy, to show that the existence of the hernia at that time 
was a substantial contributing cause, which wholly or partly, di- 
rectly or indirectly, brought about the injury resulting from the 
accident; and liability under the policy is not defeated by showing 
simply that the existence of the hernia rendered more serious the 
consequences resulting from the accident: Lumpkin, P. J., and Lit- 
tle, J., dissenting. 

Where, in a policy of insurance, there is an express stipulation that “no 
agent has power to waive any condition of this policy,” the insured, 
by an acceptance of the policy, is estopped from relying upon any 
agreement made with an agent having the effect of waiving one of 
the conditions enumerated in the policy. 


In a suit brought upon a policy of accident insurance to recover an in- 
demnity for loss of time during a period of total disability, it is 
error to allow an amendment setting up a claim under the policy 
for indemnity for a partial disability for a period of time following 
the period of total disability, when the amendment does not allege 
that proper proof of such claim was made within the time required 
under the policy. A refusal on the part of the company to pay a 
claim for a total disability or a denial of liability on its part for 
such indemnity, would not have the effect of relieving the insured 
from the necessity of making the proof necessary to establish his 
additional claim for a partial disability. 


—Thornton vs. Travelers Ins. Co., 34 


5. EvipEnce in Case or Rupture—NOTICcE oF. 


The insured was a strong and healthy man, capable of lifting easily 
from 200 to 250 pounds. In the course of his work he assisted in 
carrying an iron bar weighing from 350 to 400 pounds, and immedi- 
ately after became sick and pale, being forced to quit work through 
violent dilation of the heart, resulting in death within a few weeks. 

Held, That the rupture of the heart was an accident within the meaning 
of the policy covering injuries caused solely by external, violent 
and accidental means. 

Held, That the pallor and sickness and changed color of the skin were 
visible external marks within the meaning of the policy. 

Held, That whether notice within twelve days of his death by wife, who, 
in such event was the beneficiary, was immediate notice under the 
circumstances was for the jury. 


—Horsfall vs. Pacific Mut. Life Ins. Co., 892. 


6. EvrpENce or—PRroors or INsury. 


Plaintiff testified that he leaned against the balustrade surrounding the 
stairway on the fourth floor of a building, and that his next suc- 
ceeding consciousness was a sense of intense pain, and a realization 
that a physician was applying stimulants to his nostrils at the land- 
ing beneath the balustrade, where he was found with both legs 
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fractured. He had no recollection of his flight through space. 
Evidence held sufficient to warrant the inference of an accidental 
fall from the balustrade. Held, further, that the inference of an 
accidental fall is one inference to be drawn from the facts proved, 
which must prevail in the absence of a showing that the fall was 
the result of design or insane impulse. 

The beneficiary will not be held to a strict and literal compliance with 
the provisions of an accident insurance policy with reference to 
final proofs of the extent and duration of the injury, where a short 
delay in supplying such proofs has been occasioned by circum- 
stances not attributable to his own laches or bad faith, and particu- 
larly where the insurer could easily have enabled the claimant to 
obviate its objections to the sufficiency of the proof. 


— Western Travelers’ Acc. Ass’n vs. Holbrook, 714. 


7. From Startine Tran. 


The policy insured against accident while riding upon a passenger train 
as passenger, but excepted injuries received while boarding and 
alighting from a train in motion, or being on any part not for oc- 
cupation of passengers. 

Held, That there was no liability for injuries received by a sudden start- 
ing of the car just as insured got on the steps. 


—Travelers Ins. Co. vs. Brookover, $43. 


8. IrrrraTine Porson as. 


Under a policy of insurance against the effects of bodily injury 
caused solely by external, violent, and accidental means, wherein it 
is provided that the insurance does not cover injury, fatal or non- 
fatal, resulting from any poison or infection, or from anything acci- 
dentally or otherwise taken, administered, absorbed, or inhaled, no 
recovery can be had for injury resulting from inflammation of the 
eyes in consequence of accidentally coming in contact with poison 
ivy, whereby the irritating poison was absorbed into the eye. 


—Preferred Acc. Ins. Co. vs. Robinson, 614. 


9. Luaapitity For Mepicat ATTENDANCE. 


accident insurance policy provided: That ‘“‘ The assured shall not 
settle any claim, except at his own cost, nor incur any expense, nor 
interfere in any negotiations for settlement or in any legal pro- 
ceeding without the consent of the company previously given in 
writing, but he may provide at the time of the accident such imme- 
diate surgical relief as is imperative. The assured when requested 
by the company shall aid in securing information and evidence and 
in effecting settlements, and in case the company calls for the at- 
tendance of any employee or employees as witnesses at inquests 
and in suits, the assured will secure his or their loss of time.’”’ That 
“no action shall lie against the company as respects any loss under 
this policy unless it shall be brought by the assured himself to re- 
imburse him for loss actually sustained and paid by him in satis- 
faction of a judgment after trial of the issue.” That “this policy 
shall only cover losses sustained by and liability for any claims 
against the assured as a result of the risk specified in the contract 
or contracts hereto attached.” 


Held, The insured was constituted the agent of the insurer for the pur- 
pose of calling medical attendance in case of emergency, and the 
liability incurred was independent of the obligations otherwise pro- 
vided in the policy. 


—Kelly vs. Maryland Casualty Co., 847. 


10. Lxasrerry in Cast or Specran Crass, 


1. A mutual accident association classified its members according to the 
hazard of their respective occupations. The plaintiff belonged to a 
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14. Occupation. 

The plaintiff was insured as proprietor of a grist mill, and a lesser in- 
demnity in case of accident in any occupation or exposure classed 
as more hazardous was stipulated. He was injured while engaged 
in overseeing the work of haying on his father’s farm during the dis- 
ability or absence of the latter, and while riding on a horserake. 

Held, That this was not merely incidental to his ordinary business, but 
a different occupation within the meaning of the policy. 


—Estabrooks’ Adm’rs. vs. Union Casualty § Surety Co., 90. 


15  Rariroap in Case or CRIPPLE—KNOWLEDGE OF Risk By AGENT. 


Where a railroad ticket agent was also the agent of an accident insur- 
ance company, and authorized to solicit risks, and was permitted to 
be the sole judge as to whether a risk would be accepted, such agent 
had power to waive a provisien in a policy which he issued to a 
cripple, just prior to insured’s boarding a train, that the policy did 
not insure any crippled person. 

Where an accident insurance agent sold a policy providing that it did 
not insure any crippled person with knowledge that the purchaser 
was maimed, the company was estopped to deny that the agent 
thereby waived such provision. 

Where insured, who was a cripple, testified that in purchasing an acci- 
dent insurance ticket of defendant’s agent he walked in before him 
with his usual limp, and on reaching the ticket window he laid his 
cane on the shelf thereof in plain view of the agent, whether the 
agent knew, or had reasonable opportunity for knowing, that plain- 
tiff was a cripple, and therefore waived a provision in the policy 
that defendant did not insure crippled persons, was a question for 
the jury. 

Plaintiff purchased an accident insurance policy from the railroad 
ticket agent, who was also defendant’s agent for the issuance of 
such policies. Soon after receiving the policy, he boarded a pas- 
senger train, and in less than ten minutes he was injured by the 
derailing of the car. Held, That a statement made by the agent to a 
third person, after plaintiff’s injury, that such agent knew, when he 
sold the ticket, that plaintiff was lame, and that it was because he 
had so many accidents, and been so unfortunate, that he asked him 
if he did not want an accident ticket; that a man who had had so 
many accidents ought to have accident insurance—was inadmissible 
as res geste. 


—Standard Life § Accident Ins. Co. vs. Holloway, 548. 


16. Statutory Penatty— SuBROGATION. 

The Texas statute which imposes a penalty of 12 per cent and attorney’s 
fees on an insurance company which fails to pay a claim within the 
time specified in the policy does not apply to an accident policy. 

The right of subrogation does not attach to accident insurance. 

—Aitna Life Ins. Co. vs. J. B. Parker § Co., 520. 


17. Surricrency or NoTticE—TAKING oF MORPHINE. 


An accident policy stipulated for immediate notice and proofs of loss, 
but provided no penalty for neglect. 

Held, That where the answer was a virtual admission that the company 
was sufficiently informed regarding the accident, timely notice will 
be assumed and its alleged failure will be no defense. Where the 
answer sets up death from a cause not covered, and also a failure 
to furnish proofs, views differ as to whether the latter is waived. 

The policy insured against bodily injuries through external, violent, 
and accidental means. The cause of death was the taking of a 
medicine called morphine, alleged by the company to be intentional. 
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class which entitled its members to $2,500 for the loss of a hand by 
accident. The members of another class were entitled to but $500 
for such injury. A clause of the by-laws, which were a part of the 
contract of insurance, provided that no greater amount should be 
paid any member than the amount payable to the latter class for 
any injury received while hunting, or in any way using or handling 
firearms. The plaintiff lost his hand by the discharge of a gun 
which he was removing from one room of his house, where it was 
left by one of his boarders, to another. Held, that his recovery was 
limited to $500. 
—Doody vs. National Masonic Acc. Ass’n., 231. 


11. Non-PayMEnT oF PREMIUM IN CasE OF RamiroaD EMPLOYEE. 


Where an accident insurance company issues a policy for separate 
periods of two, two, three, and five months to a railroad employee 
who agrees to pay premiums every month for four months, one for 
each of the insurance periods, and who gives an order on the pay- 
master of the railroad company to pay the premiums out of his 
wages monthly for four consecutive months, and the first premium 
is paid under this order; and where the employee does not earn 
any wages for the second month specified, to be applied to the pay- 
ment of the premium for the second period, and in consequence 
thereof the paymaster has no funds with which to pay that pre- 
mium; and where the policy stipulates that ‘all claims for injuries 
received during any period (except the first) for which the respective 
premium shall not have been actually paid shall be forfeited to the 
company;’’ and where the employee is killed by an accident on the 
railroad during the second period, and no premium for that period 
has ever been paid,—the beneficiary cannot recover on the policy. 

Where exception is taken to the grant of a nonsuit, the admission of 
evidence over the objection of the plaintiff will not work a reversal 
when it appears that the nonsuit should have been granted whether 
such evidence was admitted or excluded. 


— Reed vs. Travelers Ins. Co., 544. 


12. Notice—Eatine Oysters. 

The provision in an accident policy requiring immediate notice is in- 
valid where a statute prescribes that any stipulation in a contract 
requiring notice of claim for damages shall be void which requires 
less than ninety days. Notice of accident is notice of claim for 
damages. 

Death from eating unsound oysters in ignorance of their character is 
death from external accident. 

Where the company simply pleaded death from poisoning it cannot con- 
tend that death was due to other causes. 


A policy exemption from liability for death from anything taken, did 
not apply to something taken, as in this case, as an ordinary article 
of food. 

—Maryland Casualty Co. vs. Hudgins, 665. 
13. Notice or Disasinity,. 


In case of an accident policy insuring against disability or death, and 
requiring notice within fifteen days of the accident, the time for no- 
tice did not begin from the occurrence of the accident, but from 
the time of the disability or death. 

Where the liability was limited to injury resulting in disability or death 
through accidental means which should, from the date of the acci- 
dent, continually disable the insured, and that the liability should 
be limited to one of the losses specified, and the loss specified was 
from death, it was not necessary that the disability preceding death 
should have been continually disabling. 


—Rorick vs. Railway Officials’ § Employees’ Acc. Ass’n, 406. 
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required to furnish proofs authorizes a submission to the jury of 
the question of waiver of proofs of loss. 

Where such adjuster through his negotiations led the insured to believe 
that the loss would not be settled until after the time for furnishing 
proofs had expired, and payment was then refused on other grounds, 
the furnishing of proofs within the stipulated time was waived. 

— Germania Fire Ins. Co. vs. Pitcher, 69. 


See DamaGcep Goops; OTHER INSURANCE 4. 


AGENT. 


1. CoNCEALMENT oF PROHIBITED RiskK—WAIVER OF CONCEALMENT. 


The agent insured in his company a risk of his own recently purchased 
for $500, representing it to be worth from $3,500 to $4,000. He con- 
cealed the fact of its recent purchase from a receiver after the prop- 
erty had had an unprofitable experience as a creamery and hotel 
and warehouse, and had proved difficult to dispose of. The agent’s 
book of instructions forbade insurance for an amount that the in- 
sured might wish rather than the value of the property, or on a risk 
badly located, or an elephant on the hands of the owner, or on un- 
salable property. 

Held, That as a matter of law there was a fraudulent concealment on the 
part of the agent. 

Held, That an attempt at adjustment and a compromise before learning 
the facts did not waive the concealment. 

—Firemans Fund Ins. Co. vs. McGreevy, 393. 


2. CONDITIONAL DELIVERY OF PoLicy By CANCELLATION. 


Agents of the insured applied to an agent of the insurer for policies on 
a risk which the latter expressed doubts as to his right to issue, 
because it was a special hazard, but finally agreed to issue them 
upon condition that they were to be held by the agents of insured, 
and not delivered to their principals until the acceptance of the risk 
was decided on by the insurer, and should be subject to immediate 
cancellation if rejected, and they were so issued. Afterward the 
agents of the insured were notified of the rejection, and that they 
were ordered canceled, and agreed. Attempts to recover the poli- 
cies failed through absence of said agents from their office when 
they were called for, but they were entered as canceled on the regis- 
ter of insurer’s agent. In a subsequent settlement between the two 
agencies they were dealt with as canceled. Their existence was un- 
known to the insured until after the fire, when, by mistake, they 
were forwarded to the insured with other policies. But the agents 
of insured notified him of the mistake and requested their return, 
which was refused. The policies stipulated that no agent could 
waive their conditions, except such as by their terms might be 
waived by indorsement. 

Held, That the delivery of the policies was only conditional, and as there 
was a failure of the condition they had no binding force at the time 
of the fire. 

Held, That the limitation on the agent’s power to modify their condi- 
tions referred to his power after they became valid contracts, and 
did not forbid him to stipulate for a conditional delivery. 


—Hartford Fire Ins. Co. vs. A. A. Wilson and J. B. Larner, 151. 


3. Contract oF UNAUTHORIZED ILLEGAL. 


The general agent of a company of another State took the application in 
Massachusetts, telling the applicant that he was insured from that 
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Held, That where such intentional taking was for medical purposes, to 
allay pain, it was not within an exception of death from the use of 
narcotics. 

Held, That where the means of death is undisputed the question whether 
it was from a cause insured against is purely one of law. 

Held, That the cause of death was not within an exception of injuries 
resulting from anything accidentally taken. 


—Dezell vs. Fidelity & Casualty Co., 905. 
18. Trmety Notice—OccupatTion. 


The provision in an accident policy requiring notice within ten days of 
the happening of an accident does not apply to a case where the in- 
sured was prevented by his injuries from giving such notice. 

The policy provided that if the injury occurred while engaged in a more 
hazardous occupation than that against which he was insured, the 
insurance should be that which the premium would cover for such 
occupation. It further provided that riding a bicycle occasionally 
for pleasure was not an occupation, and that the one insured as pro- 
prietor of a manufacturing industry does not change his occupation 
by merely riding a bicycle incidentally for recreation, or in going to 
and from his business. The insured’s occupation was specified as 
proprietor of a chair factory—office duty. 

Held, That his classified occupation was not changed through injuries re- 
ceived while incidentally riding a bicycle. 


—Comstock vs. Fraternal Accident Ass’n of America, 246. 


19. Vo.tuntTary MovEMENT, 

The insured under an accident policy, recovering from pneumonia, was 
suddenly roused in order to dress, and, becoming entangled in his 
nightdress, burst a blood vessel in his efforts to remove it. 

Held, That an instruction that an accidental cause is such as may hap- 
pen by chance is erroneous, as suggesting that chance is not neces- 
sary to an accident. 

Heid, That an instruction that if the result was due to voluntary move- 
ment it could not be an accident, was of doubtful correctness, but 
whether correct or not, was the law by which the jury must be gov- 
erned, and a finding for the insured where the evidence showed the 
movement to be voluntary was reversible error. 


—Smouse vs. Iowa State Traveling Men’s Ass’n, 173. 
20. Wate WALKING ON RariroaD. 


An accident policy excluded injuries received while walking or being on 
the roadbed of a railroad, except at an established crossing. 

Held, That the policy was not liable for death resulting from being 
struck by an engine while on such roadbed volutarily, even though 
caused by his falling and being unable to get out of the way. Such 
fall did not affect the voluntary character of his presence thereon. 

Held, That the fact that the roadbed had been used as a common high- 
way for many years without objection did not affect the case. 

— Weinschenk vs, Aitna Life Ins. Co., 856. 
See PLEADING. 


ACTION. See Limtration 1; MortGaGEr CLAvsE. 
ADJACENT BUILDING. See Risk. 


ADJUSTER. 


WAIVER OF PRooFs oF Loss. 


Allegations in the complaint that the adjuster continued negotiations 
concerning the loss with insured until the expiration of the time 
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time. He had no license to do business in Massachusetts, and the 
statutes of that State forbid the making of insurance there except by 
a licensed agent. 

Held, That the contract was illegal, and could not be enforced. 


Held, 'That the declarations of an agent at the time are not evidence of 
his authority. 
Held, That there was no evidence that the agent had authority to bind 


the company by an oral contract of insurance because he was a gen- 
eral agent. 


—Baldwin vs. Connecticut Mut. Life Ins Co., 308. 


4. FRAUD IN FILLING APPLICATION. 


When a foreign life insurance company has a general manager for this 
State, with authority to appoint canvassers to be paid by the man- 
ager, such canvasser, while engaged in taking applications on blanks 
furnished by the company, is the agent of the insurer, and his acts 
within his apparent authority are binding upon it. 

Where such an application is made out by the solicitor, and the insured 
truthfully states the real facts, but the agent writes down his an- 
swers incorrectiy, and the insured signs the application without 
knowledge of the fraud, in reliance upon the good faith of the agent, 
the insurer is not relieved from the liability contract in the policy 
issued thereon, even though there is a provision in the application 
attached thereto that the statements of the insured therein shall be 
considered as warranties. 


In such case the acceptance of the policy, with the application attached, 
does not require the insured to institute an investigation into its 
provisions, or the conditions upon which it was issued, to ascertain 
whether the agent has acted in good faith, since, under such circum- 


stances, the insured may rely upon the presumption that he has 
been honestly dealt with by the insurer. 


—Otte vs. Hartford Life Ins. Co., 354. 
5. LiaBrnrry FoR FarLurRE TO CANCEL, ON BOND oF—LIMITATION. 


Although a cause of action for a prior breach of a bond furnished by an 
agent for the protection of his principal may have been barred by 
limitation, such fact will not bar an action for another and subse- 


quent breach. The statute of limitations runs as to each breach from 
the time when it takes place. 


It is the duty of an agent of limited authority to adhere faithfully to the 
instructions of his principal, and if he exceeds, violates, or neglects 
them, and loss results to his principal as a natural and ordinary con- 
sequence, it is his duty to make such loss good. 


A bond furnished by insurance agents to the company was conditioned 
that the agents should “in all respects observe and fulfill the in- 
structions of the said company,” and that they should “in all other 
respects well and faithfully perform their duties as such agents.” 
The agents neglected to cancel a policy when directed so to do, and 
the company was afterward compelled to pay a loss upon the policy. 
In an action on the bond, held (1) that, as to the condition last men- 
tioned, the bond was to be construed as a contract of indemnity; (2) 
that, even if not a contract of indemnity, as it was the duty of the 
agents to make good any loss which accrued to the company 
through their neglect or violation of their instructions, the condi- 
tion that they would fully perform their duties as agents was broken 
when they failed to repay to the company the amount it was com- 
pelled to pay out through their misconduct, and hence, in either 
view, the cause of action was not barred until five years from the 
time when loss to the obligee ensued. 


—Northern Assur. Co. of England vs. Borgelt et al., 267. 
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6. RicuHt or To ComMMIssIONS. 

Where a subagent was authorized to solicit applications in a certain ter- 
ritory, subject to other agencies, he cannot claim from the State 
agent commissions already paid to another agent on an application 
forwarded by the latter, where the State agent had no knowledge of 
the claim at the time of payment. 

A rule of the State agent that where division of commissions is claimed 
there should be a joint request for payment does not affect the case 
where the plaintiff had no knowledge of the rule. 

Where the commission is 50 per cent of the premium received, and the 
application calls for a policy with a premium of less amount than 
the premium on the policy actually issued, and the latter could only 
be delivered by reducing the actual first payment to the former sum, 
the agent must first pay the company half of the premium named in 
the policy issued, and the balance is all that he is entitled to as com- 
mission. 


—Lane vs. Raney, 371. 


See Accrpent 4, 15; Apprication 6, 9; BENEVOLENT Soctety 6, 7; BrypER 1; Con- 
TRACT 2; DiscRIMINATION 1, 2; Fraup 2; Iron Sarge; Morteace 1, 2; OTHER 
InsurRANCE 1, 2, 5 ; Partners; Premium 2, 6, 7, 8; Premium Note 4, 5; Pro- 
HIBITED Risk; Risk 2. 


ALIENATION. See Compromise ; MortGaGEE ; TITLE. 


ALTERATIONS. 
Reparrs BY MECHANICS. 


The policy provided that it should be void if mechanics were employed 
in building, altering or repairing the premises for more than fifteen 
days at one time, unless consent was indorsed. 

Held, That the provision was reasonable, and such work, even if re- 
quired for the proper preservation of the property, must be con- 
fined within the time limit. 

Held, That work of plasterers, plumbers and carpenters, covering three 
hundred and fifty-one days of labor and continuing during twenty- 
four days, and up to the time of fire,—in polishing woodwork, re- 


gilding fixtures and repairing plastering and plumbing,—avoided 
the policy. 


-—-German Ins. Co. et al. vs. Hearne, 462. 
See Risk 1. 


APPLICATION. 


1. ANSWERS As TO HEALTH. 


When payment of a policy of life insurance is resisted solely on the 
ground that the statements of the insured, made in his application 
for insurance, as to his bodily health, were not true, it is immaterial 
whether the statements be regarded as warranties or as representa- 
tions. 


if regarded as representations only, it still follows that such statements 
must be substantially true, or the policy will be avoided. 

“ Substantially true’ does not mean partly true, on the one hand; nor 
does it mean true in every possible and immaterial respect, on the 


other. It means true, without qualification, in all respects material 
to the risk. 


The answers of an applicant for life insurance, as to his present and 


past condition of health, are material to the insurance risk proposed, 
and must be true. 
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company, a ruling sustaining a demurrer to the plea that such use 
was a breach of warranty, though erroneous, did no injury. 


—Home Life Ins. Co. of N. Y. vs. A. A. Fisher, Executor, 558. 


4. Dettvery or Pouicy rn CasE or Bap HEALTH. 


The policy and application both provided that if the application were 
approved and the policy issued it should be in force from the date 
of application. 


Held, That a provision in the application that the contract should not 
take effect until the payment of the first premium, while in good 
health, was only a provisional agreement authorizing the withhold- 
ing of delivery unless in good health; but such delivery in the ab- 
sence of fraud estops the company from setting up nonpayment or 
bad health to defeat the contract. 


The acknowledgment of the payment of premium in the policy, while 
only prima facie, and not barring its recovery if not actually paid, 
cannot be contradicted for the purpose of invalidating the policy. 


The agent delivered the policy to a representative of insured while the 
latter was ill. 


Held, That the issue of the policy was an acceptance of the application, 
and should be based on the condition of health at the date of ap- 
plication. It was not affected by a subsequent change of health, 
but the company reserved the right not to complete the contract by 
acceptance of premium unless in good health. Delivery concluded 
the contract. 


—Grier vs. Mutual Life Ins. Co. of New York, 727. 


5, E¥rect or STATEMENTS IN AS TO HEALTH AND Hapsirts. 


The answers in the application, which were made warranties, stated 
that he was insured in four other companies, and had never been 
rejected, and that no unfavorable opinion had been given by ex- 
aminers, and that he had not been attended by physicians, which 
were untrue. There was evidence that the company had some infor- 
mation regarding his rejection by two companies, and that he had 
taken the gold cure. These the insured explained by saying he had 
withdrawn his application, and had only gone with a friend who 
took the cure. 

Held, That if the explanations were false the company was entitled to 
rely on the warranties. 


Held, That the issue of the policy with information of the falsity of some 
of the warranties did not estop the company from relying on the 
others. 


Held, That a denial by the company that it was indebted to the benefi- 
ciary in an action by a creditor garnishee did not estop it from as- 
serting a forfeiture afterward because it failed to show it had no 
knowledge at first of the breach of warranty. 


—Moore et al. ve. Mut. Reserve Fund Life Ass’n, 816. 


6. Fause ANsSwErs By AGENT Binp Company. 


An agent who is authorized to receive and fill applications binds the 
company by false answers written by him in such applications when 
informed as to the facts regarding the title. 

The case is not affected by the fact that the company is mutual. The 
applicant was not a member until his policy was issued. In taking 
the application the agent deals with a stranger, not with a member. 

The applicant was entitled to assume that the agent had done his duty, 
and could not be bound by notice of his restrictions, which only 
came to him through the policy. 


— Fidelity Mut. Fire Ins. Co. vs. Lowe et al., 428. 
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In this case the applicant, in answer to questions, stated that she had 
had dyspepsia “in light form;” that, to her knowledge and belief, 
there was not then existing any disorder or infirmity or weakness 
tending to impair her constitution; and that her health was then 
good. The evidence clearly disclosed that the applicant for more 
than twenty years had chronic dyspepsia, which continued to the 
date of her application; that it did not yield easily to remedies, 
and that at times it was severe and distressing. It further appears 
that the dyspepsia was accompanied by chronic constipation to an 
extent which made it necessary for a great many years to resort to 
artificial means to produce an evacuation of the bowels. At the 
same time it appears that she was able, until a few. weeks before her 
death, to work, generally did most of the housework for a small 
family, was an active member of a “club,” and made and received 
visits as women ordinarily do. 

In view of these facts, the answers before referred to cannot be regarded 
as true. 

The fair implication of the answer that she had dyspepsia in “ light 
form ”’ is that she had it only in light form, which is contrary to 
the evidence. 

The statement in an application for life insurance that the applicant is 
in good health does not call for a perfect physical condition,—an 
entire freedom from ills,—but it does mean that the applicant is 
free from sensible disease or symptoms of disease, and from any ap- 
parent derangement of the functions by which health may be tested. 
The term is to be construed in its ordinary sense; that is, as people 
ordinarily understand the term “ good health.” 

Construing the evidence as liberally and as charitably as possible for 
the insured, the court is of opinion that it is a contradiction of terms 
to say of a woman afflicted as this woman was, and for so many 
years, that she was in good health at the time she applied for mem- 
bership in the defendant society. - 

The facts are not greatly in dispute, but the deductions drawn from 
them by the jury are so clearly erroneous that justice requires the 
verdict to be set aside. 

—Jeffrey vs. United Order of Golden Cross, 697-98. 


2. ANSWERS AS TO SICKNESS. 


In answering questions in the application regarding consultations of a 
physician for illness of any kind, the applicant is not bound to ad- 
vise the company as to each time which he had so consulted a 
physician, but only of such times when serious ailments were con- 
cerned. 

Where the application inquired whether insured had ever had “ chronic 
or persistent hoarseness,” the sense was not affected by a quotation 
in the charge in which “ and” was substituted for “ or.” 

—Blumenthal vs. Berkshire Life Ins. Co., 1012. 


3. DEcLARATIONS OF MEDICAL ExaMINER— USE or Liquor. 


The policy recited that it was in consideration of the statements in the 
application which were made part of the contract. The application 
warranted that “the statements are true * * * and are offered 
to the company together with those contained in the declaration to 
the * * * medical examiner as a consideration for and the basis 
of the contract.” 

Held, That the warranty was not by this language extended to declara- 
tions to the medical examiner. 

Where the jury were instructed that if they found insured’s statements 
regarding the use of liquor to be untrue they should find for the 
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ARBITRATION. 


1. Bap Farrx as WAIVER OF. 


A difference between insured and insurer as to amount of loss entitling 
to arbitration under the policy must be more than a mere refusal 
to pay an itemized statement of the loss without any effort or in- 
tention to make a settlement. But a refusal by the insured without 
a good excuse to submit to arbitration where it is a condition prece- 
dent to a suit is a good defense against such suit. 


Stipulations as to arbitration are for the protection of the insurer, who 
cannot, therefore, use them in bad faith. 


The selection of an appraiser by the insurer who was persistent in serv- 
ing its interests as a partizan is not the selection of a disinterested 
appraiser as stipulated in the policy, and waives the right to a fur- 
ther arbitration. 


—Continental Ins. Co. et al. vs. Vallandingham § Gentry, 1032. 
2. Erection To REPLACE—RIGuHTs OF MORTGAGEE. 


The loss was payable to the mortgagee, and the insurer elected to arbi- 
trate as to the measure of damages. 


Held, That this was an election to pay rather than rebuild. 


Held, That as against the rights of the mortgagee the insured could not 
thereafter in the stipulation for arbitration waive the rights of the 
mortgagee to such payment by a provision that the appraisement 
was simply to determine the amount of loss, and should not waive 
or invalidate any other rights of the parties. 


—TIowa Cent. B’ld’g § Loan Ass’n vs. Merchants’ § Bankers’ Fire Ins. Co., 852. 


3. Onat AGREEMENT IN CASE OF—MORTGAGEE, 


An award by arbitrators under a written agreement to arbitrate cannot 
be set aside in a subsequent suit on the policy for the difference be- 
tween the award and the amount claimed, on the ground of an 
alleged oral agreement with the agent at the time of signing the 
written agreement that a specified sum in excess of the award was 
admitted, and the arbitration should be confined to claims in excess 
of such sum, and which was not known to the arbitrators. 


No element of fraud or mistake was involved. 
No such action could be maintained without tendering back the money 


received by a mortgagee under the award, though the mortgagee 
would not join in the suit. 


—Chas. Dekay Townsend et al. vs. Greenwich Ins. Co. and Louise C. Blythe, 92. 


4. Parot AGREEMENT UNDER STANDARD Poticy—VALIDITY OF. 
Where under the standard policy a written stipulation to arbitrate has 
been entered into evidence is not admissible to show a parol agree- 
ment to further restrict the subject matter of the arbitration. 


The mere fact that the parties are not notified of the meetings of the 
appraisers does not affect the validity of their proceedings. It must 
be assumed in the absence of evidence to the contrary that hearings 
were given to the parties if necessary to preserve their rights. 


—Townsend vs. Greenwich Ins. Co.—Townsend vs. Louise C. Blythe, 951. 


5. WaAtIvER oF. 


A denial of liability is a waiver of an agreement to arbitrate. 
Evidence of waiver of arbitration clause under the circumstances will 
be presumed in the absence of a complete record, on appeal. 


—Stoddard vs. Cambridge Mut. Fire Ins. Co., 563. 
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7. Lex Loct or Poticy—StTaTEMENTS OMITTED FROM ATTACHED Copy OF. 


An admission that the company of another State was legally admitted to 
do business in Massachusetts, and that the policy was based on an 
application by a resident of Massachusetts to an agent in that State 
who received the premium established the fact, in the absence of 
further facts, that the policy was a Massachusetts contract, and gov- 
erned by the statutes of that State. 


Held, That such statutes, when declaring a rule of public policy, cannot 
be evaded by a policy provision that it should be governed by the 
statute of another State, though under some circumstances the par- 
ties may agree as to the law and place of contract. _ 


Held, That the Massachusetts statute requiring a correct copy of the ap- 
plication to be annexed to the policy is not complied with by a copy 
omitting certain questions and answers which might in some cases 
affect the rights of the parties, whether material in the present case 
or not. 

Held, That a decision by the court in Massachusetts that, under the stat- 
ute oral evidence was not admissible to show statements in an ap- 
plication which was not itself admissible, was binding on a Federal 
Court. 


—Albro vs. Manhattan Life Ins. Co., 400. 
8. MussTATEMENT AS TO HEALTH—PRIOR APPLICATION. 


The applicant stated that he had never had bronchitis, and in reply toa 
question, stated that a previous application had been postponed at a 
date named. 

Held, That while not bound to take notice of ordinary prior applications, 
the company was bound to do so when its attention was drawn to 
them, and it could not claim ignorance of the fact that its physician 
had in the previous application reported suspected chronic bron- 
chitis. 

Held, That the question whether he had previously been attended for a 
serious ailment was for the jury. 

Heid, That instruction by the court that he would submit uncontradicted 
testimony when it was not wholly uncontradicted, was not prejudi- 
cial error. 


Rhode vs. Metropolitan Life Ins. Co., 478. 
9. MISSTATEMENTS IN BY AGENT. 


Where the agent filled in the answers in the application and did not 
read them over to the applicant, and knew of applicant’s rejection 
by other companies and of his previous sickness, the company is es- 
topped from setting up the falsity of the answers regarding these 
facts. 

Evidence regarding misstatement as to medical attendance held insuf- 
ficient. 


Provident Sav. Life Assur. Soc. vs. Cannon, 522. 


10. Nor a Contract—Detay Not ACCEPTANCE OF. 


The acceptance of an application and the premium by an agent is not, of 
itself, presumptive evidence of a valid contract of insurance. Even 
if the agent was assumed to be authorized thus to contract, the bur- 
den would be on the plaintiff to prove an agreement that the insur- 
ance should begin at that time. 

Unreasonable delay on the part of the company in acting on an applica- 
tion is not an acceptance of the application. 


—Brink et al. vs. Merchants’ §- Farmers’ United Mut. Ins. Ass’n, 1008. 
See Fiveuity 1; Fraup 1: Fore1gN CoMPANIEs. 


APPLICATIONS. See*Acenr 4. 
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6. Wuen INVALID. 


It appeared that one of the appraisers selected for the company was a 
stranger to plaintiff and an employee of the company from another 
city, and that an umpire from a distant city was selected by said 
appraiser and agreed to by the appraiser for the insured on the rep- 
resentation that he was competent and impartial, but that he joined 
with the appraiser for the company in procuring an appraisement at 
half the value, and that the appraiser for insured was induced to 
join in the award in the belief that he was obliged to do so. 


Held, That the insured was entitled to have the award set aside and to 
recover in an action on the policy. 

Where several distinct and sufficient grounds for setting aside an award 
are alleged, the establishment of any one is sufficient. 

Conduct of an arbitrator which tends to improperly affect a decision will 
justify a setting aside of the award, irrespective of its actual effect. 


—Insurance Co. of North America vs. Hegewald, 621. 
See TITLzE 8. 


ASSESSMENT. 


RECOVERY OF—RECISSION. 


Where the by-law of an assessment company reducing the amount to be 
paid on a benefit certificate is of no effect, the insured cannot re- 
cover assessments paid by him under protest on the ground of 
breach of contract. 

—Porter vs. American Legion of Honor, 749. 


See Benevouent Society 1; Mutvat Company 1, 2,3; PLEapIne. 
ASSESSMENTS. See Benevoxent Socrery 7; Mutrvau Company 4. 
ASSESSMENT COMPANY. See Surcrpe 4. 
ASSIGNMENT. 


1. INSTRUMENT CONSTRUED, 


The insured, under a life policy for $5,000, assigned it to a bank as col- 
lateral security for $1,000. Afterward he executed an instrument 
for “ value received,” changing the beneficiary named in the policy 
so that it should be payable in sums of $1,000 each to his mother 
and two sisters, and directing payment to them as if originally 
named. The paper was delivered to his attorney and forwarded to 
the company, which acknowledged its receipt as an “ assignment,” 
and called attention to the undisposed portion. Thereupon another 
paper was executed by him, under seal, reciting that he was the 
legal holder of the policy; that the parties named were beneficiaries, 
and the bank an assignee, and making his two sons beneficiaries of 
the balance, and directing payment to them of that balance. This 
paper was unknown to the company until his death. On the same 
day he made a will disposing of the proceeds as in the last-mentioned 
paper. 

Held, That the first paper was an assignment of the interests stated to 
the three beneficiaries named. 

Held, That the second paper was not an assignment to the sons, who 
were minors, but a mere designation of them as beneficiaries, which 
was subject to change by will. It was never accepted by the com- 
pany. 

Held, That under the will the executor was entitled to receive the bal- 
ance of which the minor sons were beneficiaries, and where such 
balance had been paid to such executor as guardian of the minors. 
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he was entitled to recover again from the company as executor. 
His reception of the money as guardian did not estop him from re- 
covery as executor. 

—Stoll vs. Mutual Ben. Life Ins. Co., 144. 


2. INsuRABLE INTEREST, 


A party may take out a policy on his own life, and payable to his estate, 
on which he has covenanted to pay the premiums, and assign it in 
good faith to another, regardless of insurable interest, so long as the 
transaction is not a cover for a wagering contract and it is not con- 
templated that such assignee shall pay the premiums, though a party 
cannot take out a policy on the life of another, payable to himself, 
unless such an interest exists. 


Cases may also exist where an assignment may be valid, regardless of 
the party paying the premiums. 

The burden is on the objector to show fraud in the transaction. 

Burns’ Revised Siatutes, rendering void the policy of a domestic com- 
pany assigned to one having no insurable interest, does not apply to 
policies issued by corporations of other States. 


—Metropolitan Life Ins. Co. et al. vs. Brown, 322. 


3. Parou Girt. 


The policy was payable to the executors or administrators of insured, 
and provided that any assignment must be in writing, and that the 
company need not notice it unless the original or duplicate was filed 
with the company, and that it would not assume any responsibility 
for the validity of the assignment. 

Held, That the policy could be transferred as a valid parol gift by deliv- 
ery. 

Where the insured gave the policy to one whom he had contracted to 
marry, as her own, and afterward gave her the money to pay the 
premiums, it was a valid gift, supported by sufficient insurable in- 
terest. 


Payment of the money into court is a waiver of any objection to the 
transfer by the company. 
In an action on such a policy by the donee against the administrator the 
costs should be borne by the estate. 
—Opitz vs. Karel, 822. 


4. Ruicuts or HEerrs AND CREDITORS IN CAsE OF MURDER. 


The insured was convicted of the murder of his wife, who was the bene- 
ficiary, and was judicially put to death. The policy was payable to 
his estate in case of her previous death. The two had transferred a 
half interest to the plaintiffs, who were their creditors. But the 
policy provided that in case of assignment a copy must be filed with 
the company, which did not appear to have been complied with. 
After the death of the wife the insured conveyed the remaining in- 
terest to the plaintiffs, who are also his sole heirs. 


Held, That the rights of the plaintiffs depend mainly, if not entirely, on 
the second assignment, and on the fact that they are his heirs, and 
therefore claimed directly under the insured. 


Held, That there is an implied obligation on the part of the insured to 
do nothing -to wrongfully accelerate the maturity of the policy. 
Held, That public policy forbids the insertion of a stipulation in a policy 
which would induce crime, and also forbids the enforcement of a 
contract under circumstances which cannot be lawfully stipulated 
for. 

Held, That there can be no legal life insurance against the miscarriage 
of justice, and it cannot be alleged that the conviction and execu- 
tion were unjust. 
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Held, That there could be no recovery on the policy. 
—S. M. Burt and H. R. Burt vs. Union Central Life Ins. Co., 198. 


5. VALipiry oF To WIFE. 


The validity of the assignment of a life insurance policy is to be deter- 
mined by the law of the place where the assignment is made, and 
not by the law of the place where the policy was issued or the in- 
surance is payable. The insurance contract and the assignment are 
two distinct, separate contracts. 

The taking out of life insurance in favor of a third person may consti- 
tute a stipulation pour autrui, but the assignment of a policy al- 
ready taken out is an ordinary contract between the assignor and 
the assignee. 

A husband, who, in order to provide for his wife, transfers to her a 
policy which he had theretofore taken out on his own life, payable 
to his executors, administrators, or assigns, would not seem to be 
exercising a liberality, but to be discharging the obligation that 
rests upon every husband to make provision for his wife for the 
time after his death; but this obligation to make provision for the 
wife is not a legal or perfect obligation, and is not classable in any 
one of the four categories into which the Code has divided natural 
obligations. It is therefore a purely moral obligation, and, since 
the Code denies any legal operation to purely moral obligations, it 
cannot serve as a consideration for an onerous contract. <A transfer 
of property (in this case a life insurance policy) by the husband to 
the wife in satisfaction of it is therefore not an onerous contract, 
but a donation, and, as such, subject to the rules of form prescribed 
for donations. 

This obligation of the husband to make provision for the wife for the 
time after his death is, besides, subject to the uncertain condition 
of the predecease of the husband, and for this additional reason is 
not such a debt as may serve as a legitimate cause, within the mean- 
ing of article 2446, Rev. Civ. Code, for a dation en paiement by hus- 
band to wife. 

—Succession of Miller vs. Manhattan Life Ins. Co. et al., 865. 


See Fraup 1; JurispicTion ; Parp-up Poticy 4. 
BANKRUPTCY. See Tirte 4. 
BENEFICIARY. See AssiGNMENT 1; BENEVOLENT Society. 


BENEVOLENT SOCIETY. 


1. Hetrs—PayYMENT OF ASSESSMENT BY LODGE. 


Where the constitution of a benevolent society provided for the pay 
ment of a benefit to “ his heirs,” 

Held, That the word “ heirs”’ meant simply next of kin, and his admin- 
istratrix was entitled to recover the benefit for those entitled to it. 

Held, That payment by the supreme lodge of the assessments collected 
from the subordinate lodges to a trustee designated by itself and 
the subordinate lodge to which the member belonged was no de- 
fense. It was bound to see that the money reached the party enti- 
tled to it. 

Held, That where the insured was a member prior to provisions requir- 
ing a certificate designating the beneficiary, such certificate was not 
necessary for recovery by the executrix. 

Held, That the assessment and transfer of the fund to a trustee was an 
admission of liability. 

—Pfeifer vs. Supreme Lodge of Bohemian Slavonian Ben. Soc. of U. S., 489. 
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2. ReEpuction oF BENEFIT—BENEFICIARY. 


A benefit certificate issued by a mutual aid association to one of its 
members is a contract, which can be changed only by the consent 
of both parties. 


A clause in such a certificate, by which the person to whom it is issued 
agrees to comply with all the by-laws of the association now exist- 
ing or hereafter adopted, cannot be construed as authorizing the 
association to reduce the amount stipulated in the certificate to be 
paid. 


Payment of assessments on the reduced basis will not be construed 
into acquiescence in the reduction, when made under protest, and 
with tender of the full amount that would have been due if the re- 
duction had not been made. 


The beneficiary named in the certificate being designated by name, and 
also as being the wife of the person to whom the certificate is is- 
sued, and this person having had but one wife, this removes any 
uncertainty that might result from calling the beneficiary ‘‘ Georgie 
J. Rayne,” instead of “‘ Georgiana Jackson Rayne.” 


—Russ et al. vs. Supreme Council American Legion of Honor, 896. 


2 


3. ReEpvuctTIon oF BENEFITS THROUGH By-LaAws—REcIssION. 


The liability of an incorporated fraternal society on its contracts with 
its members is not affected by the equities of the members as be- 
tween themselves. The contracts are with the corporation as a 
legal entity. 

Where such liabilities for death benefits are illegally reduced by arbi- 
trary by-laws beiow the amounts payable to the beneficiaries under 
the contracts, members who did not consent to the reduction are 
entitled to treat their contracts as rescinded and recover the pay- 
ments made by them, regardless of the uses made of such payments 
or of the fact that no provision for raising the funds required for 
such liabilities was made in the charter or by-laws. 


—Black vs. Supreme Council American Legion of Honor, 525. 
4. REINsSTATEMENT—WAIVER OF HEALTH BY LODGE. 


Officers of subordinate lodges of benevolent societies have no authority, 
by reason merely of such office, to waive any of the provisions of 
the rules and regulations of the order which enter into and form a 
part of the contract of membership. 

When one of such rules was that after suspension for nonpayment of 
dues a member could only be reinstated while in good health, the 
receipt of her dues for reinstatement by the subordinate lodge’s 
secretary while she was in a dying condition was no waiver of such 
requirement of good health. 


—Royal Highlanders vs. Scoville et al., 168. 
5. SusBsEQuent By-Law as To SuICIDE. 


The member of a benevolent association agreed in his application that 
compliance with the rules then or thereafter in force was the con- 
dition on which he should be entitled to benefits, and in case of 
death through any illegal act that his interest in the fund should 
revert to the association. His certificate was silent as to suicide, 
nor was there anything concerning it in the by-laws when the cer- 
tificate was issued. But a subsequent amendment to the by-laws 
provided that in case of suicide, sane or insane, the certificate should 
be void. 


Held, That subsequent by-laws were retrospective in their effect, except 
as to vested rights under the contract. 
Held, That death by suicide while insane would be the effect of dis- 
ease, insurance against which was a, vested right which no subse- 
Vou. XXXII.-—68. 
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quent amendment could affect, but death from suicide while sane 
was an illegal act against which no vested rights existed, and under 
the amendment the certificate in such case was voided. 

Held, That the rights of the beneficiary, unlike those of the beneficiary 
in an ordinary life policy, flowed through the insured, and the for- 
mer cannot profit from the wrong of the latter. 


—Shipman vs. Protected Home Circle, 705. 


6. WatvEeR or Duss By AGENT. 


The certificate of a benevolent society provided that failure to pay the 
dues would forfeit all rights, and that the agent could not waive 
the provision. The member failed to make timely payment, but 
afterwards paid to the head office, but was notified that he had been 
suspended, but could be restored by furnishing a health certificate. 
Two subsequent payments were received and retained by the local 
lodge until after the member’s death, when they were tendered 
back. 

Held, That the receipts of a local agent for the delinquent dues, and as- 
surance that it was all right, did not waive the forfeiture, but such 
forfeiture was waived by the acts of the society. 


—Lord vs. National Protective Society, 1038. 


7. Wuaen Morvat Lire Co.—ASsEsSMENTS WHEN WAIVER OF FOoRFEITURE— 
Notice ro AGENT 


A benevolent association, which issues benefit certificates to its mem- 
bers, payable from a fund maintained by assessments upon the cer- 
tificate holders, is, in effect, a mutual life insurance company, and 
is governed by the general rules of law applicable to such compa- 
nies. 


A forfeiture incurred by the holder of a life insurance policy or contract 
is waived if the company, with knowledge of the facts, subsequently 
collects premiums, dues, or assessments on account of the contract, 
and retains them, without objection, until after the death of the 
insured. 


It is the duty of an agent to make known to his principal all the facts 
concerning the service in which he is engaged that come to his 
knowledge in the course of his employment, and this duty he is, in 
a subsequent action between his principal and a third person, con- 
clusively presumed to have performed. This is the foundation of 
the rule, necessary to the public safety, that notice to an agent in 
the course of his employment is notice to his principal. 


— Modern Woodmen of America vs. Colman et al., 732. 
See Raritroap; SICKNEss. 


BINDER. 
1. Faruure or AGENT TO Frx RatTE-——WHEN a ConrTRACT. 


An insurance company, by its agent, issued and delivered to the insured 
a binder, or binding slip, whereby it assumed and bound $2,000 of 
insurance upon certain property of the insured; the binding slip to 
be void on delivery of the policy. When the binder was delivered 
it was assumed by the insured that the insurer proposed to charge a 
rate higher than it had charged for the same insurance for the pre- 
vious year, aithough no rate was mentioned in the binder, where- 
upon he requested the agent of the insurer to ascertain if he could 
not obtain from his principal some concession in the rate. This the 
agent consented to attempt, but before any attempt was made by 
the agent the building burned. Held:— 


1. That a complete temporary contract of insurance existed between the 
insurer and the insured from the time of the delivery of the binder. 
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2. That the insured having accepted the binder, the promise to pay the 
premium to be mentioned in the policy was a sufficient considera- 
tion for the contract. 


3. That the agent of the insurer having failed to fix the rate before the 
policy was delivered and before the loss occurred, the insured was 
bound to pay a reasonable rate for the protection which he had re- 
ceived by the temporary contract. 

4. Whether one acts as agent for the insurer or the insured is to be de- 
termined by the circumstances of the particular case; one cannot be 
the agent for both parties. 


—J. C. Smith §& Wallace Co. vs. Prussian Nat. Ins. Co., 559. 


2. Removat or Goons In Case oF. 


A rider permitted removal of insured goods to another store, but stipu- 
lated that during removal it was to attach in each location in pro- 
portion to the value in each, and, after removal, in new location 
only, 

Held, That it did not cover goods while in transit. 

Being uncertain where the goods would be located, they were originally 
insured under a temporary binder, simply designating the town. 

Held, That after the issue of the policy designating a specific store, there 
was no insurance under the binder. 


—Goodhue vs. Hartford Fire Ins. Co., 850. 
BOND. See AGEnrt 5. 
BOND OF INDEMNITY. See Limrration 2, 
BUILDING. 


1. Fatt or—F rire as Cause. 


The policy provided that it should not be liable for loss caused directly 
or indirectly by explosion of any kind, unless fire ensued, and in 
that event, for damage by fire only. The insured building fell and 
became a total loss through an explosion in an adjacent building, 
caused by a fire therein. After the fall the debris was consumed by 
the fire from the adjacent building. The policy provided that in 
case of such fall, except as the result of fire, the insurance should 
immediately cease. No claim was made for the direct burning, but 
only for the damages by explosion, on the ground that the fall was 
due to fire. 

Held, That explosion and not fire was the cause of the fall, and there 
could be no recovery. 


—Frank Hustace and Grace M.Lanevs. Phenix Ins. Co., 688. 
2. Fa. or—EvImmENCE As TO. 


Under the clause exempting from liability in case of the fall of the build- 
ing, except by fire, the burden is on the company to show that the 
fall preceded the fire. 


Held, That expert evidence as to whether a fire which burned the tim- 
bers would cause the fall was admissible where there was evidence 
indicating the existence of a fire. 


—N. § M. Friedman Co. vs. Atlas Assur. Co., 678. 
3. FALL oF—WAIVER AND EVIDENCE AS TO. 


The company wrote to insured that it had information from reliable 
and trustworty sources that the building fell before the fire, in 
which case there was no liability. But if this was not true it would 
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treat with careful consideration any evidence he might wish to 
offer. But if it was correctly informed, as it believed, there was no 
liability. 

Held, That the insured was justified in believing this to be a denial of 
liability, and in begining at once a suit which, by the terms of the 
policy, was premature. 

Held, That the provision, in the policy that if the building fell except as 
the result of fire the insurance should at once cease, was a condi- 
tion subsequent, and the burden of proof was on the insurer. 

Held, That where the fire broke out an hour after the fall of the build- 
ing and several witnesses testified to seeing fire shoot out before it 
fell, and others that it was filled with smoke, it was not error to 
refuse to direct a verdict for the company. 

—Phenix Ins. Co. vs. Luce et al., 878. 


BY-LAWS. See BENEVOLENT Socrety 3. . 
CANCELLATION. 
1. Orner INsuRANCE—RETURN OF UNEARNED PREMIUM. 


The policy provided that in case of cancellation by either party, or if it 
became void, the unearned premium should be returned upon its sur- 
render. 

Held, That where the company made no tender back of the entire pre- 
mium it could not claim a forfeiture on account of other insurance. 


— Mississippi Fire Ass’nvs. Dobbins, 369. 
2. VaLrpiry oF. 


Action to recover for a fire loss on an insurance policy of the standard 
form. Defense, that the policy was canceled before the loss oc- 
curred. Held:— 

A policy of insurance can only be canceled by one of the parties 
thereto by a strict compliance with its terms as to cancellation, un- 
less such compliance is waived by the other party. 

A finding and decision of the trial judge herein to the effect that the 
policy here in question was, pursuant to its terms and stipulations, 
duly surrendered to the defendant and canceled before the loss oc- 
curred, is not sustained by the evidence. 


~Bradshaw Bros. § Co. vs. Fire Ins. Co. of County of Phila., 740. 
3. Wuat 1s NECESSARY FOR—VACANCY IN CaAsE OF Factory. 


The policy provided that it might be canceled at any time by giving five 
days’ notice, and if canceled, the unearned portion of the premium 
should be returned upon surrender of the policy. 

Held, That the return of unearned premium is not necessary to effectu- 
ate a notice of cancellation. Such return need only be made upon 
the surrender of the policy. 

Held, That the notice must be an actual exercise of the option to cancel, 
and not a mere declaration of future intention to do so, in order to 
be effectual. 

When a factory had ceased to be operated in violation of the policy, but 
the privilege of such cessation had been temporarily extended by 
successive permits, and, upon receiving notice of cancellation, had 
thereafter failed to renew the permit, it was evidence that the no- 
tice was regarded as a valid cancellation. 

The policy provided that it should be void if it ceased to be operated 
during more than ten consecutive days. 

Held, That a permit, extending the time that it might be idle to a certain 
date, did not allow the period to be extended ten days beyond such 
date. 

—El Paso Reduction Co. vs. Hartford Fire Ins. Co.758, . 


See Acrnt 2, 5; MortaaGE CiavseE 3; OTHER INsurRaNcE 1, 2. 
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CATTLE TENDERS. See Acomenrt 1. 
CHATTEL. See Morteace 2. 
CHECKS. See Frvetity 1. 
CO-INSURANCE. See Conrrisvtion. 
COMMISSIONS. See Acent6; Premium 6. 


COMPROMISE. 


Wuart 1s NEcEssary TO SuPPORT— ALIENATION TO WIFE, 


The compromise of a doubtful claim is a sufficient consideration for a 
promise to pay money for the settlement of such claim, and it is 
immaterial upon which side the right ultimately proves to be. 


The surrender of a groundless claim, which is known by both parties to 
be unenforceable, is not a sufficient consideration to uphold a prom- 
ise to pay money for the settlement of such a claim. 


To support such a promise the claim must be made in good faith, with 
a belief by the claimant that there is some chance of its successful 
enforcement. It is necessary that the parties should at least have 
supposed, at the time of the compromise, that the validity of the 
claim made was doubtful, either on account of uncertainty as to 
what facts might be proved or as to the law applicable thereto. 

A policy of insurance which provides that it shall become void if the 
property insured be conveyed without the assent in writing of the 
insurer is equally avoided although the conveyance by the insured 
is to his wife. 

— Melcher vs. Insurance Co. of Pennsylvania, 871. 


CONCEALMENT. See Acent 1; Conrracr 1; Fravup 2. 


CONTRACT. 
1. CONCEALMENT IN CASE OF—NATURE OF INSURANCE. 


. The utmost good faith is required in making a contract of insurance; 
therefore, every fact and circumstance which can possibly influence 
the mind of the insurer in determining whether he will underwrite 
the policy at all or at what premium he will undertake it is neces- 
sary to be disclosed. 

. But this rule is applicable to such facts only as vary the nature of 
the contract, which one party privately knows, and the other is 
ignorant of, and has no opportunity of knowing nor any reason to 
suspect. 

. Concealment, therefore, of a material fact, fraudulent, if designed; or 
though not designed, varying materially the object of the policy and 
changing the risk understood to be run, avoids the contract. 

. The test is the probable effect which the statement might naturally 
and reasonably be expected to produce in the mind of the under- 
writer, and not the fact that it did not actually increase the risk. 

. Insurance is a personal contract and appertains to the person and 
not to the thing which is the subject of the risk against which he is 
protected. 

. Hence, none but the parties to the contract, or their legal representa- 
tives, in case of their death, can avail themselves of the contract, 
although others may in fact have an equitable, or even a legal in- 
terest in the property insured, unless some form of words is used to 
express the contrary intention. 


— Wm. J. Biggs vs. United States Fire Ins. Co., 182. 
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2. Lex Loct orp—WuHEN CoMPLETE—KNOWLEDGE OF TITLE BY AGENT. 


The application was taken by a local agent, and in accordance with a 
stipulation that no liability should attach until it was approved by 
the company’s department in another State. It was forwarded there 
and approved, with the exception of the amount of premium, which 
was increased, and the policy was countersigned at the department. 
The increase of premium was accepted by the insured. 


Held, That the place of contract was the place where the agreement was 
finally consummated. 


Held, That the agreement was not consummated until the acceptance of 
the increase by the insured, and in the absence of any evidence of 
acceptance by letter, this will be considered the place of residence 
of the insured, and the contract will be governed by the law at that 
place. 


Held, that it was unnecessary to again secure the approval of the de- 
partment after the acceptance of the modification by insured. 


Held, That where the insured held a contract for land, which was 
pledged as security for a debt he correctly stated that he had an 
equitable title. 


Held, That where the local agent who took the application had full 
knowledge of the character of the title the company was bound. 


—Born vs. Home Ins. Co., 737. 


See Acent 3; AppiicaTion 10; BinpErR 1; Fravp 2; Trrze 7. 


CONTRIBUTION. 


UnpDER PERCENTAGE COINSURANCE CLAUSE. 


; The policy insured $42,500 under a provision that it should not be liable 
for any greater proportion of any loss than the amount thereby in- 
sured bore to the total insurance, whether valid or not, or by sol- 

i vent or insolvent insurers. There was other insurance of $17,500, 

| with a provision that in the event of loss the company should be lia- 

ble for no greater proportion thereof than the sum thereby insured 
bore to 80 per cent of the cash value of the property. 


Held, That the total insurance referred to in the first policy was the 
maximum amount for which, in any event, the other insurance 
might be liable as expressed on the face of the policy, and not the 
measure of its actual liability as determined by an excess of value 
above insurance or the partial character of the loss. 


Held, That the total contributing other insurance was $17,500, and the 
total insurance was $60,000. 





Heid, That the percentage coinsurance clause means insurance by the 
insurer or the owner to the amount named, and the owner was a 
coinsurer of any deficiency. 


Held, That the words ‘“‘ the amount hereby insured ” in the coinsurance 
clause indicate the amount of insurance which is a fixed and defi- 
nite sum irrespective of the actual liability. 


Held, That the insured had agreed to bear any deficiency resulting from 
the coinsurance clause. 


—Farmers’ Feed Co. vs. Scottish Union & National Ins. Co., 162. 


See OTHER INsuRANCE 38. 
CREDITOR. See Emptoyer’s Lrasiuity 1. 


CREDITORS. See AssiGNMEnT 4. 
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DAMAGED GOODS. 


PROTECTION OF —INTERFERENCE BY ADJUSTER. 


The policy provision requiring insured to protect the property and 
separate the damaged from the undamaged goods, and to put it into 
the best order, is a condition precedent to recovery for a loss. The 
question whether he did the best he could, and was prevented by 
interference of the adjuster, is for the jury. 


--Thornton vs. Security Ins. Co., 557. 


DEFEASANCE. See Titre 5. 
DELIVERY. See Acent 2; Premium 10. 


DESCRIPTION. 


Parou EviIpENcE. 


Oral testimony to show the location of the goods is admissible to explain 
an apparent ambiguity in the description in the policy. 


—Fidelity Mut. Fire Ins. Co. vs. Murphy, 84. 


DIRECTORS. 
LIABILITY FOR UNAUTHORIZED LOANS. 


Where the statute prescribes the securities on which life insurance loans 
may be made as mortgages on unincumbered real estate worth 
twice the amount of loan or on bonds and stocks worth 25 per cent 
in excess of the loan, and loans were made by the directors on the 
security of an unseaworthy vessel, and on second mortgages which 
ultimately proved valueless, they were personally liable for the 
damages, and the receiver of the company may bring action in tort 
against any one or more of such directors. 


The receiver is not obligated to tender such worthless security to the 
directors in order to sustain the action. 


Advice of counsel that they were authorized to make such loans if they 
believed the security adequate is not a defense against an action for 
their being negligently made. 

Nor was the receiver obliged to prove the value of the security at the 
time the loan was made where a total loss resulted, nor to divide 
the loan into two parts and treat the entire security as applicable 
to one of such parts. 

—New Haven Trust Co. vs. Doherty et al., 635. 


DISCRIMINATION. 
1. By AGcEnt. 

A company is liable for violation by its soliciting agent of the Illinois 
statute forbidding discrimination in rates of life insurance, though 
it neither knew of nor authorized the violation. 

—Franklin Life Ins. Co. vs. People ex rel. Yancey, 455. 
2. Lyaasriiry or Company For Act oF AGENT. 

A statute of Illinois prohibits discrimination in rates of life insurance 
between individuals of equal expectations of life, and provides that 
the company or its agents so discriminating shall be guilty of a 
violation, and on conviction the company with its agent shall be 
jointly and severally liable. 


That the company was liable for a violation by the agent, though it 
never consented to or authorized the act. 


—Franklin Life Ins. Co. vs. People ex rel. Atwood, 458. 
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DISEASE. See Accrpent 2, 3. 
DIVIDEND. See Premivo 1. 


DUE DILIGENCE. See Proors or Loss 2. 
DUES. See AssessMENT; BENEVOLENT Society 6. 
EMPLOYEE. See Fiveniry. 


EMPLOYER’S LIABILITY. 


1. Contract CoNnsTRUED as To LiaBriity IN Case OF NEGLIGENCE—ACTION BY 
CREDITOR. 


The plaintiff's intestate, while in the employ of a gas company, sus- 
tained bodily injuries through the latter’s negligence. In an action 
commenced by him against the gas company to recover damages for 
such injuries, his administrator, he having died pending the litiga- 
tion, recovered judgment. This judgment has been in no part satis- 
fied, and is now worthless, the gas company having made an assign- 
ment for the benefit of such of its creditors as became parties 
thereto, and neither the plaintiff nor his intestate ever became a 
party to this assignment. 


At the time of the accident wherein the plaintiff’s intestate received his 
injuries. the gas company had a contract with a casualty insurance 
company, wherein the latter had agreed to indemnify the gas com- 
pany, for the period of time named therein, “ against loss from 
common-law or statutory liability for damages on account of bodily 
injuries, fatal or nonfatal, accidentally suffered by any employee or 


employees of the assured while on duty at the places and in the oc- 
cupations mentioned in the schedule hereinafter given, caused by 
the negligence of the assured, and resulting from the work de- 
scribed in the said schedule, subject to the following special and 
general agreements, which are to be construed as co-ordinate, as 
conditions.” One of these conditions was as follows: ‘ No action 
shall lie against the company (the insurer) as respects any loss 
under this policy unless it shall be brought by the assured himself 
to reimburse him for loss actually sustained and paid by him in sat- 
isfaction of a judgment after trial of the issue.” 

Upon a bill in equity brought by the judgment creditor against the gas 
company, the casualty insurance company and others, wherein the 
complainant prays that the insurance company may be com- 
pelled to pay to the complainant the amount of his unsatisfied 
judgment; held: That the contract of the insurance com- 
pany was not one of insurance against liability, but of in- 
demnity against loss by reason of liability; that it was not the 
object or intention of the contracting parties that the insurer should 
guaranty the gas company’s liability for negligence to its employees; 
that the undertaking of the insurer was to reimburse or make 
whole the assured against loss sustained by it on account of its lia- 
bility to its employees for negligence; and that, independently of 
the condition in the contract of insurance above quoted, the court 
would be compelled to construe this contract as one of indemnity 
only. 


Also, that there can be no doubt about the meaning of the language of 
the condition above quoted, and no question about the right of the 
contracting parties to insert such a provision in their contract for 
the purpose of making clear the nature and limit of the liability of 
the parties. or either of them; that, by this unequivocal language 
in the condition above quoted, the undertaking of the insurer was 
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expressly limited to liability in an action brought by the insured 
‘to reimburse him for loss actually sustained and paid by him.” 


See Frye vs. Bath Gas, etc., Co., 94.Me., 17. 
—Frye vs, Bath Gas § Electric Co. et al., 656-57. 


2, Cost oF DEFENDING ILLEGAL CLAIMS. 


The application for an employer’s liability policy was to cover liability 
for shop work and general liability on outside work. The policy it- 
self covered liability to employees, and also to others who might 
sustain injuries directly occasioned by the business operations of 
insured, as described in the application, under circumstances which 
should impose a common-law or statutory liability on the insured. 
The company should have the sole right, and it should be its duty, 
to negotiate settlements of claims covered by the policy, and in case 
of suits on such claims it might pay the maximum possible liability 
to the insured, or, failing in that, should defend the suits and have 
control of such defense. It was not to be liable for any expenses in- 
curred by insured without its written consent, nor for liabilities 
voluntarily incurred. 

Held, That the company was not liable to insured for expenses incurred 
in defending claims for injuries to outsiders which proved, on the 
trial, to have no legal basis. The company had a right to decide for 
itself whether claims imposed on it a liability, and to act accord- 
ingly as to defending them, taking, however, the chances of an ad- 
verse result. 

—Cornell vs. Travelers Ins. Co., 769. 


EQUITY. See Puate Grass. 


EVIDENCE. See Acciwent 5, 6; Buitpine 2, 3; Expioston 1; MortcaG! £ 2 ; 


INTEMPERANCE ; SPRINKLER ; SurcrpE 1,3 ; Titte 1; Vauuep Pottcy. 


EXPLOSION. 
1. Evimernce or Fire. 


Where there was no evidence of fire about the ruins of a building which 
had fallen, for over an hour, and it had been, according to the evi- 
dence, weakened by cutting timbers and remodeling, but six wit- 
nesses testified that a flame shot from the roof before it fell, a find- 
ing that the fall was caused by fire will not be disturbed. 

Held, That as such finding was based on fire as the cause, an alleged 
error in submitting the question whether explosion was the cause 
was harmless, as was the admission of evidence as to the proportion 
of loss due to explosion, assuming that as the cause. 


—N. & M. Friedman Co. vs. Atlas Assur. Co., 673. 


2. What 1s Loss From. 


The policy insured against immediate loss, except from fire caused by 
explosion of steam boilers. An explosion of a steam pipe connected 
with the boiler caused steam to escape into the cellar, which melted 
the heads of the automatic sprinklers there, and the escaping water 
damaged the goods. 


Held, That this was an immediate loss from explosion within the policy. 
— Hartford Steam Boiler Insp. § Ins. Co. vs. Henry Sonneborn § Co., 566. 


See PiatEe Guass. 


EXTENDED INSURANCE. 


In Cask oF YEARLY RENEWABLE POLICIES. 


The policy insured for one year, with right of renewal from year to 
year, and provided that the excess of premiums over expenses and 





1082 Insurance Law Journal. 


insured’s share of death losses should be applied as a guaranty fund 
to the reduction of future premiums and to extended insurance in 
case of lapse. 

Held, That such fund was a reserve fund within the meaning of the 
statute of New York prescribing how the reserve should be applied 
to provide temporary insurance in case of lapse. 


Held, That the statute applied to yearly renewable policies, and must be 
regarded as part of the contract. 


Held, That the statutory demand for such extended insurance may be 
made by the beneficiary after the death of the insured. 

Held, That a denial of liability waived a strict compliance with the 
requirement that the policy must be surrendered within six months. 


—Nielsen vs. Provident Sav. Life Assur. Soc. of New York, 885. 


See Parp-up Poticy; Premium 1; Premium Norte 1. 
FACTORY. See CancELiation 3. 
FALL OF BUILDING. See Burtpine. 
FARM ENGINE. See Risx 3. 


FIDELITY. 
1. Liasriury ror Ratsinc CHEcCKS—REPRESENTATIONS IN APPLICATION. 


A fidelity bond was, by its terms, liable for such pecuniary loss as the 
employer might sustain through fraud, or dishonesty amounting to 
embezzlement, of the employee in the service of the employer as 
bookkeeper, or in such other position as he might be called on to fill. 


Held, That the fraudulent raising of checks which it was the employer’s 
duty to fill out, whether as bookkeeper or not, was covered. 


Held, That it was not necessary that the evidence should be sufficient to 
convict of the crime of larceny or embezzlement in order to establish 
liability. 

Such raising of checks, where the bank that paid them knew the em- 
ployee had power to fill them out, did not impose a liability on the 
bank to reimburse the employer, and even if liable, this would not 
release the insurer. 

Statements in the application that the position of the employee was 
simply that of a bookkeeper, and that only a few dollars in cash 
would be likely to be in his hands, were not warranties under the 
Kentucky statute providing that statements in applications shall 
be deemed representations, and not warranties. They were mere 
promissory representations which were not fraudulent. 


—Champion Ice Mfg. § Cold Storage Co. vs. American Bonding & Trust Co., 808. 


2. MISREPRESENTATION IN STATEMENT. 


An employer was indemnified against loss through defalcation by his 
manager under an indemnity bond which provided for certain 
statements to the company which should be a material part of the 
contract, and that any material misstatement or suppression of fact 
in the statements should avoid the bond. The treasurer of the 
employer rendered a certificate to the company upon a renewal of 
the bond, reciting that the books and accounts of the manager had 
been examined ‘“‘ by us”’ and found in every respect correct, and all 
moneys accounted for ‘to the best of our knowledge and belief.” 
No examination of the manager’s accounts had in fact been made 
in some ten months. But a bookkeeper monthly made out state- 
ments showing current receipts and expenditures. The cash of the 
employer in bank was drawn on checks signed by the manager, and 
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he had drawn out a large sum in excess of his salary, and shortly 
after became a defaulter. 

Held, 'That the certificate was a material misstatement which avoided 
the bond. 

Held, That the reservation of the question whether there is any evidence 
to go to a jury, and the direction of a judgment for the defendant 
on such reservation is within the province of the court, although 
there was a verdict rendered for the plaintiff. 


—Carstairs vs. American Bonding & Trust Co., 22. 


3. SvTaTEMENTs REGARDING EMPLOYEE—SETTLEMENT. 


In connection with the surety bond secured for a building and loan as- 
sociation by its secretary the president signed an employer’s certifi- 
cate to the effect that according to the best of his knowledge the 
secretary had faithfully performed his duties, that his accounts when 
last examined were found correct, that he had never been in default 
and no reason was known why he should not be bonded. It was 
claimed that the statement was false, in defense of a suit on the 
bond. 

Held, That where there was no evidence of an obligation of the employee 
to file a statement, knowledge of the president that it had not been 
done was not admissible as evidence. 

Held, That knowledge of a mistake by auditing committee was not 
knowledge by the president. 


Where the burden of proof was on the defendant and the several de- 
fenses were afterward stated with proper instructions, a previous in- 
struction that every material allegation in the defense must be 
established was harmless error. 

A voluntary conveyance of property by the employee to the employer, to 
be applied to the first items of his indebtedness, was not a settle- 
ment that relieved the surety company. 

The bond required immediate notice of defalcations. 


Held, That where the books were being examined by an expert at the in- 
stance of the surety company’s inspector, notice of defalcations dis- 
covered during such examination was waived until the examination 
was complete. 

Held, That such waiver was effectual though the contract prohibited it. 


—Perpetual Bldg. §: Loan Ass’n vs. United States Fidelity § Guarantee Co., 209. 


FIRE. See Exptoston 1. 


FIXTURES. 
In Cask or SToRE FURNITURE. 


The policy insured a store building, and provided it should not be liable, 
unless liability was specifically assumed, for loss to “ store or office 
furniture or fixings.” The property was described as “ including 
gas, steam and water pipes, and all other permanent fixtures con- 
tained therein.” 

Held, That shelves and counters not framed or built into the building, 
some of them entirely loose, which were capable of being easily re- 
moved without injury to the building, were not covered by the 
policy. 

—Goldsborough Banyer vs. Insurance Companies, 767. 


FOREIGN COMPANY. 


MISSTATEMENTS IN APPLICATION. — UNAUTHORIZED INSURANCE AS A DEFENSE. 
The Massachusetts statute providing that misstatements in the applica- 
tion should not avoid the policy unless fraudulent or increasing the 
risk applies to foreign companies doing business there. 
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The burden of proof is on a foreign company claiming that it was unau- 
thorized to do business in the State, when such lack of authority is 
set up as a ground for avoiding a policy. 

—Abraham vs. Mutual Reserve Fund Life A8s’n, 854, 


See SERVICE. 
FORGERY. See Frpeuiry 1. 


FRAUD. 
1. APPLICATION IN CASE OF INDISPUTABLE PoLIcyY—ASSIGNMENT, 

A clause in a life insurance policy that, ‘if * * * death shall occur 
later than three years from the date hereof, the liability of the com- 
pany shall not be disputed on the ground of any statement in the 
application, except in case of actual fraud,” precludes the company, 
where the death occurs more than three years after the issuance of 
the policy, from setting up merely that statements made as war- 
ranties in the application for insurance were untrue, or that there 
was constructive fraud therein, but leaves it free to set up actual 
fraud. 

Where it is shown that a material statement made in such application 
was false, that its falsity was known to the insured at the time it 
was made, that it was made with a view to procuring the insurance, 
that the company had no notice of its falsity, and that the company 
acted upon it to its injury, the law will conclusively presume an in- 
tent to deceive, and a case of actual fraud will be made out, although 
the insured may not have really intended to prejudice the rights of 
the company. 

The assignment of a policy of life insurance, made with the consent of 
the company, does not preclude the company from setting up, as 
against the assignee, fraud in the original application, of which the 
company had no notice at the time of such consent. 

—Northwestern Mut. Life Ins. Co. vs Montgomery et al., 254. 


2. In Case or AGENT — EFFECT ON WRITTEN CONTRACT —RECISION IN CASE OF. 


A person who, in a business deal with another, signs a written instru- 
ment, is conclusively presumed, as to that other and all persons 
claiming under him through such instrument, to know the contents 
thereof, no fraud or deceit being used by such other or by any one 
for whose conduct he is responsible, reasonably calculated to and 
which does induce such person to become a party to such instru- 
ment without reading it. 


If a person by the fraud of another, or of some one for whose conduct he 
is responsible, becomes a party to a written instrument without 
reading it or personally knowing the contents thereof, he is not pre- 
cluded thereby from obtaining judicial redress in some form of ac- 
tion, for any injury which may be thereby caused to him through 
such instrument not being what he supposed it to be. 

Mere ignorance of the contents of a paper by one who becomes a party 
thereto under a mistake as to its import, will not enable him to 
avoid his act. 

The doctrine that a person is not inexcusably negligent in signing a 
paper in a business transaction with another, relying upon positive 
false statements on the part of that other or of some one for whose 
conduct he is responsible, as to its import, applies only where the 
a is practiced at the time, and in the transaction, of such sign- 
ng. 

If a person contracts with another for an article to be delivered or gives 
an order therefor, and thereafter a thing is delivered to him osten- 
sibly in compliance with the order or fulfillment of the contract, un- 
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less, at the time thereof or within a reasonable time thereafter, he 
notifies such other that such articie will not be accepted as satisfy- 
ing the contract or order, he will be conclusively presumed to have 
waived all departures therein from the thing bargained for which 
are obvious to the senses by ordinary exercise thereof. This is sub- 
ject to what follows. 

The reasonable time mentioned in the foregoing rule commences to run 
from the time the person receiving the article has reasonable op- 
portunity to observe its defects, unless the opposite party, by fraud 
or deceit, prevents such person from examining it or induces him 
not to do so; but such person cannot successfully refer merely to 
deception practiced upon him at the time of his giving the order or 
entering into the contract, to excuse failure to observe obvious de- 
partures in the thing delivered from that bargained for, at or within 
a reasonable time after the delivery. 


Upon the reception of an article by a person under the circumstances 
stated in the two foregoing rules, nothing occurring then for which 
the opposite party is responsible, reasonably preventing him from 
using, or inducing him nct to use, his senses so as to discover obvi- 
ous departures therein from the thing bargained for, the rule ap- 
plies that the law requires men, in their dealings with each other, 
to exercise proper diligence and apply their attention to those 
particulars which may be supposed to be within reach of their judg- 
ment, and not to close their eyes to means of information which are 
accessible to them. Vigilantibus et non dormientibus jura subveni- 
unt. 

The rule that contributory negligence is not a defense to an intentional 
wrong does not apply to a situation where negligence is so inex- 
cusable as not to be really a contributing cause, but to be really a 
cause intervening between the wrong and the injury as the real pro- 
ducing cause thereof. 

He who is inexcusably negligent in a business transaction forfeits the 
right to judicial remedies for relief, and not because of any favor or 
indulgence which the law extends to the wrongdoer, but because of 
failure on the part of the injured person to exercise that care for his 
own protection which the policy of the law requires as a condition 
of its protection, such policy being to aid only those who exercise 
some reasonable care to guard their own interests. 


Negligence of a person in not asserting his right as against another by 
whom he has been defrauded in a business transaction, is not a de- 
fense, strictly so called, to an action on the former’s part for redress, 
but is evidence of submission to or waiver of the wrong, more or 
less strong according to the circumstances, and may be conclusive 
evidence thereof; or, it may be so gross as to forfeit such person’s 
right to judicial redress; or. in connection with some injury to the 
wrongdoer, it may operate to estop such a person from claiming re- 
dress for the wrong first inflicted. 

If a person, in a business transaction with another, is deceived by the 
latter to his injury, such person may rescind the transaction within 
a reasonable time after he discovers or has reasonable opportunity 
to discover the fraud, constructive knowledge thereof being just as 
effective as actual knowledge to set the time for rescission running 
and to mark its limits. 

If a person receives a policy of insurance ostensibly in response to an 
application therefor, which he signed and parted with in the belief, 
induced by the fraud of the agent taking the same, that it called for 
a policy different from that which it called for in fact, he is bound 
as a matter of law to examine the policy within a reasonable time 
after it comes to his hand, and to discover obvious departures there- 
in from the one which he supposed he was to get, and promptly, upon 
discovering the same, to rescind the transaction, give the company 
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due notice thereof, and do all on his part which justice requires to 
restore the former situation, or he will he held to have accepted the 
policy as satisfying his application, so as to be precluded from re- 
scinding the same. 


The reasonable time for discovering that the policy differs from the one 
supposed to have been applied for in the circumstances stated in the 
foregoing rule, commences to run immediately upon the reception of 
the paper, nothing occurring then to reasonably excuse the applicant 
for omitting to examine his contract. In such circumstances four 
and a half months’ delay in discovering the fraud and exercising the 
right of rescission is, as a matter of law, too long a time. 


If, in the situation stated in the last foregoing paragraph, the element 
be added of the applicant for insurance being fraudulently deterred 
from examining his policy by something occurring at the time of 
the delivery thereof to him, four and a half months’ delay in dis- 
covering the fraud is not, as a matter of law, so long as to forfeit 
the right of rescission. 


The existence of a cause of action at law to recover the consideration 
parted with upon a contract, on the ground of fraud, presupposes 
the actual termination of the contract because of the fraud, and that 
requires a repudiation of such contract by the insured person in toto, 
or so far as justice may require, and an unconditional offer on his 
part, so far as justice may require, to restore the wrongdoer to his 
former situation, or a waiver of such offer by such conduct on the 
latter’s part as to clearly indicate that a tender to him of that which 
he parted with in the transaction would be useless because he would 
not accept it. 

If a judgment in an equity case or an action at law tried by the court 
be reversed on appeal to this court, and there is an unsolved ques- 
tion of fact that must be determined before final judgment can be 
rendered, and there are conflicting reasonable inferences as to how 
such issue should be solved, rendering it doubtful which way is the 
right of the matter, lest injustice may be done by the exercise of 
jurisdiction to decide the issue here as an original matter, the court 
will remand the cause to the trial court to determine such issue and 
then to apply the law to the case as directed. 


— Bostwick vs. Mutual Life Ins. Co. of New York, 97-99. 


8. In Case or Loss Cuam. 


The deliberate and fraudulent attempt of the plaintiff to impose upon 
the defendant insurance company liability for a loss which he has 
not sustained defeats his right to recover according to the terms of 
the contract upon which he sues. 


-—Schmidt vs. Philadelphia Underwriters, 531. 


See PLEADING. 
FURNITURE. See Frxtvures. 
GASOLINE. See Risx 2. 


HEALTH. 


Wuart ConstitTuTEs Sounp. 


Sound health in a life insurance policy means the absence of a serious 
disease or constitutional vice that would tend to shorten life, as dis- 
tinguished from a temporary ailment. 

Where, according to the attending physician, the insured died of heart 
disease and consumption, which might have been inherited, and the 
death occurred within six months of a sickness which began prior 





Digest Index, 1903. 1087 


to the delivery of a policy, whereas he was apparently in good 
health when examined, a finding that he was not in sound health at 
the date of the policy was justified. 


—Packard vs. Metropolitan Ins. Co., 742. 


See AppricaTion 1, 4,5, 8; BENEVOLENT Society 4; Sickness ; REINSTATEMENT. 
HEIRS. See AssiGNMENtT 4; BENEVOLENT Society 1. 
HOMESTEAD. See INcumBRANCE. 


INCUMBRANCE. 


JUDGMENT IN CasE oF HomEsTEAD—T'ax LIEN. 


The policy provided that it should be void if any other person acquired 
an interest or lien on it. 


Held, That a judgment is ordinarily a lien, but where it was claimed that 
it was not so because the homestead of the insured, and there was 
evidence that it had formerly been his home, but was afterward 
leased and occupied by a tenant, and was again being prepared for 
his occupancy, the question whether it was a homestead was for the 
jury. 

Held, That knowledge of unpaid tax lien by the company at the time of 
insuring was a waiver. 

—Martin vs. Fidelity Ins. Co., 418. 


See MortaaceE ; TITLE 7. 
INDISPUTABLE POLICY. See Fravup 1; Premium 3. 
INSOLVENCY. See Receiver. 
INSTALMENT NOTE. See Premium 9. 
INSTALMENTS. See Poticy. 
INSURABLE INTEREST. 


In Wire's PROPERTY. 


A husband cannot insure in his own name the property of his wife 
under the statute of Arkansas providing that it shall be her sepa- 
rate property, which may be conveyed or devised by her as if single 
and not liable for the husband’s debts. He has no insurable interest 
in such property. 


—Planters’ Mut. Ins. Co. vs. Loyd, 949. 


See ASSIGNMENT 2, 


INTEMPERANCE. 
EVIDENCE OF. 


The insured warranted that he was temperate in the use of intoxicants. 

Held, That the warranty was not broken by exceptional over-indulg- 
ences, which were not habitual, so long as he was ordinarily tem- 
perate in his habits. But where the evidence showed repeated, 
habitual and gross intoxication and the finding was for the plaintiff, 
granting a new trial was not an abuse of discretion. 


—Holtum vs. Germania Life Ins. Co., 1050. 


INTOXICATING LIQUORS. See Apprication 3, 
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IRON SAFE. 
KNOWLEDGE OF AGENT. 


Knowledge by the agent when securing the risk that no safe'was kept 
or intended to be kept, and that a specially hazardous risk existed in 
a part of the building estops the company from setting up a violation 
of the iron-safe clause or an increased hazard. 


—Phenix Ins. Co. vs. Randle, 472. 


JUDGMENT. See INcuMBRANCE; JURISDICTION. 


JURISDICTION. 


In CAsE OF FOREIGN JUDGMENT BASED ON ASSIGNMENT WHEN INVALID. 


A foreign judgment is merely prima facie evidence of what it purporis 
to decide. 


The doctrine of res judicata extends only to those facts which must 
necessarily be made to appear as a basis of the judgment, and with- 
out a showing of which the judgment could not have been rendered. 


It is necessary, before a court can render a valid judgment, that it shall 
first acquire jurisdiction over the parties, the subject-matter of the 
suit, and the process. 


A writ, declaration, summons, publication, default, and judgment 
against the heirs of J. O. T., defendants, giving no name or names, 
would not give the courts of this State jurisdiction to render a valid 
judgment in personam, nor, upon their face, would they furnish a 
basis for a judgment in rem. 

In a case where judgment is rendered on default, without personal no- 
tice to the defendant, the false allegation by plaintiff of a fact so 
material that, without its existence, his pleading fails to set out a 
cause of action, operates as a fraud, and is well calculated to deceive 
the court. 


The acts and recitals of a court acting without jurisdiction cannot con- 
clusively bind the defendant, nor can such acts and recitals serve 
as conclusive evidence of facts which would give the court jurisdic- 
tion. 


An assignment of a life insurance policy, executed in compliance with 
the terms of the policy by the assured and the only beneficiary, 
divests both of them of, and vests the assignee with, the entire legal 
interest in the policy. 


A letter from an insurance company, acknowledging the receipt of such 
an assignment of a life policy issued by it, in which letter the com- 
pany states that it will place the assignment “on file for such at- 
tention as it may deserve when such policy becomes a claim,” is a 
sufficient indication of the company’s assent to the assignment. 

The mere statement or recital in such an assignment that it is subject 
to a claim, if there be in fact no claim, would be surplusage, and 
would not affect the assignment of the entire sum. 

A foreign judgment based upon an invalid assignment of a life insur- 
ance policy can have no binding force upon the courts of this State, 
either by way of estoppel or under the doctrine of res judicata. 


—Tremblay vs, Etna Life Ins. Co., 961. 


See REMovAL. 
LACHES. See Parp-vp Pottcy 1. 


LEGAL REPRESENTATIVES. See Recetver. 
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LEX LOCI. 
Watver or Proors or DEatH—PROOFs OF PAYMENT OF PREMIUM—NOTICE. 


The company replied to request for proofs of death that none were 
needed, as the policy had lapsed and the claim would not be 
allowed. 


Held, That proofs of death were waived. 


The policy, so far as concerns its nature, validity and interpretation, is 
governed by the State where it was issued. 

Where, under the laws of such State, proofs of the payment of premium 
is not necessary to a suit, and such suit can only be defeated by 
proof of non-payment, and of the sending of the required statutory 
notice as to premiums coming due, such proofs must be furnished 
in New Hampshire. 

Where such statutory notice is required to state the premium due, the 
place where it should be paid, the party to whom it is payable, and 
stating that unless paid the policy will be forfeited, and an affi- 
davit that such notice has been mailed, an affidavit that the notice 
had been served, but not showing that it contained the features 
mentioned, is not sufficient. 

—Seely vs. Manhattan Life Ins. Co., 972. 


See Appiication 7; Contract 2. 
LIABILITY. See Emptoyer’s Liasriiry 1. 
LIMITATION. 


1. Acrion Not PRosEcuTeD. 


The policy provided that action must be brought within a year. 


Held, That the contract time is not extended by an action begun in time 
but not prosecuted to judgment. 

Held, That a statute providing that if an action within the time allowed 
be defeated, as a matter of form, or judgment be arrested after a 
verdict, a new action could be begun within a year, did not apply 
to an action dismissed because of failure to pay a privilege tax. 


—Ward vs. Pennsylvania Fire Ins. Co., 470. 


2. In Case or Bonp oF INDEMNITY. 


A cause of action accrues upon a bond conditioned to do a certain act as 
soon as there is a default in the performance, whether the obligee 
has suffered damage or not, and the statute of limitations begins to 
run from that date. 

, however, the bond is conditioned to indemnify, damage must be 
shown before the party indemnified is entitled to recover, so that a 
cause of action accrues, and the statute begins to run, not from the 
date of the act which causes damage, but from the time when pe- 
cuniary loss ensues therefrom. 


Courts incline strongly to construe bonds as contracts of indemnity only, 
and will attach more importance to the general purpose of a bond, 
as shown by its provisions as a whole, and the interests of the 
parties in the subject-matter, than to the precise form of words em- 
ployed. 


—Northern Assur. Co. of England vs. Borgelt et al., 266. 


3. Proors or DgeatH as WAIVER OF—DELAY IN ACTION. 
The policy provided that no action should be maintainable unless 
brought within six months after death of the insured. 
Held, That the limitation is not unreasonable, and will be sustained un- 


less waived. 
Vor. XXXII.- 69. 
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The plaintiff, a few days after the death, delivered the policy with the 
proofs of death, and an assignment to the company, which were re- 
tained by it. 


Held, That this was not a waiver of the provision. 


Suit was begun just before the limitation expired, but the service upon 
an agent was set aside as unauthorized and void. A subsequent suit 
was begun after the limitation had expired. 


Held, That the plaintiff was responsible for deferring the first suit so 
long. Its commencement was an acknowledgment that the company 
had not waived the provision, and the second suit was too late. 


—Sullivan vs. Prudential Ins. Co. of America, 239. 


See AGent 5; Proors or Loss 3. 


LLOYDS. 


LIMITATION OF LIABILITY BY. 


A Lloyds policy provided that after the exhaustion of a certain premium 
fund. the liability of each individual underwriter on all policies then 
or subsequently issued should be limited to $2,500, and that no re- 
covery could be had after such limitation had been reached. 


Held, That no recovery could be had if the fund should be exhausted 
subsequent to the issue of the policy. But if such fund were already 
exhausted with the knowledge of the underwriter, the liability 
would be considered as beginning anew. 


Held, That to allow policies to be issued and premiums paid with no con- 
sideration therefor would be a gross fraud on the insured. 
—Francis P. Burke et al. vs. Benjamin T. Rhoads, Jr., 570. 
LOAN. See Parp-vup Pouicy 2; Premium 1. 
LOANS. See Directors. 
LODGE. See Brenevouenrt Soctery, 1, 4. 
LOSS. See Damacep Goons. 
LOST POLICY. See Par-vp Poticy 3, 5. 
MARINE CONTRACT. See Trrzz 2. 
MEASURE OF DAMAGES. See Mortcacse Cuause 2; REPRESENTATION. 
MECHANICS. See ALTERations. 
MEDICAL ATTENDANCE. See Accent 9. 


MEDICAL EXAMINER. See Apptricatton 3. 


MORTGAGE. 


1. Errect or ForEcLOsSURE—WAIVER BY AGENT. 


The policy provided that it should be void in case any fact was con- 
cealed which was material to the risk, or if the interest was not 
truly stated, or was other than sole and unconditional ownership, or 
if foreclosure proceedings be begun or notice of sale be given. 
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Held, That failure to state in the application that the property was 
mortgaged, though without intention to deceive, forfeited the policy 
though no inquiries were made by the agent. 

Held, That notice of sale under the mortgage terminated the insurance. 

Held, That where before investigating the loss the agent stipulated with 
the insured that such investigation should not affect the rights of 
the parties, and the policy also so stipulated, the agent waived noth- 
ing by investigating and determining the amount of loss. 


— Hayes et al. vs. United States Fire Ins. Co., 764. 


2. ENDORSEMENT BY AGENT AS WAIVER OF CHATTEL. 


The policy covered both real and personal property, and provided that 
the entire policy should be void if the subject of insurance was per- 
sonal property, and except by indorsement was incumbered by a 
chattel mortgage; also that no agent could alter its terms except by 
written indorsement. The real estate was subsequently mortgaged 
to D. and §., and by a separate instrument a chattel mortgage on the 
personalty was given to them. The agent, with knowledge of the 
facts, indorsed on the policy, Loss payable to D. and S., subject to its 
conditions as their interest might appear. 


Held, That this indorsement was not notice of the chattel mortgage to 
the company, and the knowledge of the agent was immaterial. 


Held, That the chattel mortgage forfeited the insurance on the person- 
alty. The question as to the effect on the realty was not at issue. 


—The Atlas Reduction Co. vs. New Zealand Ins. Co., 280. 


See INcuMBRANCE ; TITLE 3, 6 


MORTGAGEE. 


ALIENATION BY MORTGAGOR. 


A policy provision that it shall be void in case of the transfer of title 
without consent, is valid. An indorsement of loss payable to mort- 
gagee will not affect such a condition. The mortgagee has no con- 
tract with the company which prevents the mortgagor insured from 
forfeiting his rights. 


—Jaskulski vs. Citizens’ Mut. Fire Ins. Co. of Kent, Allegan and Ottawa Cos., 244. 


See ARBITRATION 2, 3; ParTNERS; TITLE 6. 


MORTGAGEE CLAUSE. 


1. Errect or—Ricut or AcTIOnN. 


The policies were in the name of the mortgagor, with loss payable to 
mortgagee, and contained the mortgagee clause providing that the 
interest of the mortgagee should not be invalidated by any act of 
the mortgagor, nor change of ownership or occupation. Before the 
issue of the policies the mortgagor had transferred his interest to 
his sister, who caused them to be issued in the name of the mort- 
gagor. . 


Held, That the effect of the clause was that of an independent insurance 
of the mortgagee, irrespective of the owner, and the mortgagee was 
entitled to recover to the extent of his mortgage in case of the de- 
struction of the property. 


Where the premiums on a policy payable to mortgagee are paid by the 
mortgagor in accord with a stipulation with the mortgagee, the 
promise to pay is direct to the mortgagee, who may sue in his own 
name. 


—Smith vs. Union Ins. Co. et al., 1000. 





1092 Insurance Law Journal. 


2. Psroors or Loss 1n Case oF —EvIDENCE OF MEASURE OF DAMAGES. 


Where a policy of fire insurance contains what is popularly known as 
the “ standard ” or “union ’”’ mortgage clause, by which the insurer 
agrees to pay the amount of the policy to a mortgagee of the in- 
sured as such mortgagee’s interest may appear, and that as to the 
interest of the mortgagee only the insurance effected by the policy 
in his favor should not be invalidated by any act or neglect of the 
mortgagor or owner of the property insured, such mortgage clause 
does not create in favor of the mortgagee a contract wholly inde- 
pendent, separate, and distinct from that created by such policy in 
favor of the mortgagor or owner, but such mortgage clause does 
give to the mortgagee such a separate and independent contractual 
status toward the insurer as that he can recover the amount pro- 
vided for by the policy under circumstances and conditions that 
would defeat a recovery by the mortgagor or owner. The “acts or 
neglects of the mortgagor or owner,” from the forfeiting conse- 
quences of which the mortgagee’s rights and interests are exempted, 
contemplates any act of commission or omission on the part of the 
mortgagor or owner that might forfeit the policy so far as such 
mortgagor or owner is concerned, that occurs subsequently to the 
execution of such mortgage clause. Unless the mortgage clause ex- 
pressly makes it obligatory on the mortgagee to furnish proofs of 
loss, he is not required to furnish such proofs as a condition prece- 
dent to his right of action on the policy. The failure of the mort- 
gagor or owner to furnish proofs of loss either wholly or within the 
time stipulated in the policy constitutes one of the neglects from 
the invalidating consequences of which the mortgagee is exempted 
by the mortgage clause. 


Where a defendant files pleas that set up matters that are wholly irrele- 
vant and immaterial to the plaintiff’s case as made in the declara- 
tion, and that tender no material issue that is legally available as a 
defense to the case made by the declaration, and that traverses 
nothing essential to the plaintiff’s right to recover as alleged in the 
declaration. the court may properly ignore such pleas, and award a 
judgment by default, notwithstanding the presence of such pleas 
upon the files. 

The statute (section 1035, Rev. St.) that gives authority to clerks to en- 
ter final judgments contemplates that the clerk can enter a final 
judgment after default only in those cases where the cause of action 
is purely and simply a money demand, founded upon a contract for 
the payment of money only. In cases where extrinsic evidence de- 
hors the contract sued upon is necessary to ascertain the amount to 
be recovered, the clerk has no authority to entertain such evidence, 
or to found a final judgment thereon. Held, That in a suit on a 
policy of fire insurance by a mortgagee of the insured or owner un- 
der a mortgage clause in such policy, where extrinsic proof is neces- 
sary to ascertain the amount of loss, the clerk of the Circuit Court 
has no authority, after a default, to take testimony as to the amount 
to be recovered, or to enter a final judgment thereon, but the assess- 
ment of damage in such case must be made by a jury. 

—Glens Falls Ins. Co. vs. Porter, 577. 


3. Watver oF Premium IN CasE OF—NOTICE OF CANCELLATION. 


The policy provided that it should only become binding on actual pay- 
ment of the premium, and that its conditions could only be waived 
in writing by the chief officer of the company. It was fully executed 
with a mortgagee clause attached, signed by the agent, providing 
that it should not be invalidated as to the mortgagee by any act or 
neglect of the mortgagor, and was delivered by the agent to the in- 
sured on his promise to pay the premium. 


Held, That the provision as to waiver applied only to waivers subse- 
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quent to its delivery, and the policy became binding as to the mort- 
gagee upon its delivery to the insured. 

A notice mailed to the mortgagee, that the policy was cancelled, in 
which the name given of the insured was obscure, and which was 
dated from a place different from the location of the property, and 
no indication as to the party for whom the person signing it was 
acting, and which failed to indicate the property referred to, was not 
sufficient notice of cancellation. 


—State Ins. Co. of Des Moines, Iowa, vs. Hale, 841. 


MURDER. See AssicNMEnrt 4. 


MUTUAL COMPANY. 


1. ASSESSMENT OF PREMIUM NotEs—LIABILITY OF MEMBERS. 


The charter of a mutual company required an assessment of the pre- 
mium notes of members for a loss to be accurately computed and 
proportioned at the next meeting 


Held, That an assessment to pay a note for money horrowed for losses 
during a series of years, including those occurring before the as- 
sessed was a member was a violation of the charter, and void. 


Held, That the insured was not liable for losses occurring before he be- 
came a@ member. 


Held, That a member cannot be assessed for losses occurring during a 
series of years, where other members have during the time, termi- 
nated their membership and have ceased to be liable for their pro- 
portions. 

—Mutual Fire Ins. Co. vs. Jean, 649. 


2. DeEFauLT IN PayMENT OF ASSESSMENT. 


The rule of the “‘ law of the case’ does not apply to questions of fact de- 
termined by this court between the same litigants in the same cause 
of action when there is a material and substantial change in the 
testimony reviewed at the different hearings. 


‘Where all the property covered by a policy of a mutual fire insurance 
company is not destroyed, the receipt of a subsequent assessment by 
the company from a member who has sustained a loss while his 
policy was suspended for default in the payment of assessments will 
not operate as a waiver of such default:’’ Insurance Co. vs. Kinney 
(Neb.), 90 N. W., 926, followed. 

Where the secretary of a mutual fire insurance company is authorized to 
make assessments for the payment of losses sustained by such com- 
pany, the fact that he calls to his counsel the board of directors, and 
acts on their advice in making the assessment before doing so, will 
not invalidate his act. 

Where the by-laws of a mutual fire insurance company provide for the 
payment of assessments by the members not less than twenty nor 
more than forty days after the receipt of notice, and a notice is re- 
ceived containing the amount of the loss, the amount of the assess- 
ment, and requesting the member to pay “at his earliest conveni- 
ence,” such notice at most would extend the time of payment to but 
forty days from the receipt thereof, and is not so defective on ac- 
count of this informality as to invalidate the assessment. 


—Phelps County Farmers’ Mut. Ins. Co. vs. Johnston, 227. 


3. Liasrmrty To ASSESSMENT. 


The insurance policy which is the basis of this action was in form and 
substance the standard form, except that at the end thereof the 
words following were added: ‘‘ This policy is issued in accordance 
with the provisions of sections 47, 48, 49 and 40, chapter 175, Gen- 
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4. 


eral Insurance Laws of the State of Minnesota. Reference is here- 
by made to said acts, and the same, together with the by-laws and 
the application of the assured on file with this company, are 
hereby declared to be a part of this contract.” Held, Construing cer- 
tain provisions of Laws 1895, c. 175, relating to mutual fire insurance 
companies, that the defendants were not thereby made liable for 
assessments for the losses of the company. 


—Dwinnell et al. vs. Kramer et al., 176. 
Pontcy IssvgepD BEFORE ORGANIZATION OF —ILLEGAL ASSESSMENTS AND ACTS OF. 


The promoters of a mutual insurance company are authorized and re- 


quired to take applications for $200,000 of insurance before the com- 
pany is organized, but such promoters have no authority to bind 
the corporation by any kind of contract before it is organized and 
authorized to do business. 


A policy of insurance, signed with the names of the president and sec- 


retary of the corporation, and delivered to an applicant for mem- 
bership before the corporation has come into existence and before 
officers could be elected or the corporation enter into binding con- 
tracts, is not enforceable against the company after it has been or- 
ganized and authorized to do business. 


Where the statute upon which a mutual insurance company was or- 


ganized required it to charge and collect upon its policies the full 
mutual premium in cash or notes absolutely payable, and in its by- 
laws to fix the contingent mutual liability of its members for the 
payment of losses and expenses not provided for by its cash funds, 
and that such contingent liability of each member should not be 
less in amount and should be in addition to the cash premium 
written into the policy, and that the total liability of a policyholder 
should be legibly stated on the back of each policy, a total disregard 
of each of these requirements in the issuance of its policies rendered 
the policies void, as in conflict with the statute, and no assessment 
for losses could be made or enforced thereunder. 


Every person applying for insurance and membership in a mutual in- 


surance company must take notice of the law of the State under 
which it is organized and is authorized to do business. This stat- 
ute, the articles of incorporation, by-laws, application for insur- 
ance, and the policy each become parts of the contract and binding 
upon the member. 


Where all policyholders in a mutual insurance company are on the 


same footing, none with equities superior to his associates growing 
out of the business done in defiance of statutory requirements, no 
estoppel! will be indulged against any member asserting the ultra 
vires nature of the business done. 


The doctrine of estoppel in pais does not extend so far as to enable a 


person or corporation to do in effect what is forbidden by law, or 
what they are otherwise incapable of doing, and therefore a party 
to a contract with a mutual insurance corporation, made in viola- 
tion of the letter and policy of the statute under which the corpo- 
ration is organized and authorized to do business, is not estopped 
to show its illegality for the purpose of preventing a recovery 
upon it. 


— Montgomery vs. Whitbeck, 983. 


See BENEVOLENT Soctety 7. 
MUTUAL MEMBERS. See Accrpent 1. 
NEGLIGENCE. See Emptoyer’s Lrasitiry 1. 


NOTE. See Premium Note. 





Lrigest Index, 1903. 1095 


NOTICE. See Accrpsent 5, 12, 13, 17, 18; Benevotent Society 7; MortGaGEEr 
Cause 3; SICKNESS. 


OCCUPATION. See Accrpent 14, 18. 
OTHER INSURANCE. 


1. Fariore By AGENT TO CANCEL. 


A notice given to the insured denying liability on the ground that the 
property was not in existence at the time the policy was delivered 
does not estop the company from showing the existence of other 
prior insurance which had not been canceled, and for which the 
policy in suit was to be substituted. The two defenses are not in- 
consistent. 

The agent wrote the policy to replace another in a company of which 
he was also agent, and which demanded a higher premium, but had 
taken no steps to cancel, though cancellation was threatened unless 
higher rate was paid. The agent marked the first policy as can- 
celed in his books and transferred the credit for the premium. But 
the second policy was not delivered and the first policy was still] 
retained by the insured, who had no knowledge of the facts, and 
expected to pay the higher rate unless the agent succeeded in re- 
placing it at lower figures. 

Held, That the first policy was liable; the second policy was not 
effectively substituted by its delivery after the loss. 

—Kerr vs. Milwaukee Mechanics’ Ins. Co., 512. 


2. Fature or AGENT TO CANCEL. 


The loss was on a policy stipulating for cancellation and return of un- 
earned premium, on the election of either party, after running about 


a month. Two days after notifying the agent of the loss the insured 
paid the premium for three years, and a few hours later notified him 
of other insurance. The agent shortly after informed him that this 
forfeited the policy, but that he would report to the company, and 
furnished him blanks for making proofs of loss. The agent had au- 
thority to cancel the policy, but failed to do so, and made no tender 
of the unearned premium. 
Held, That forfeiture on account of other insurance was waived. 
— Mississippi Home Ins. Co. vs. Dobbins, 364. 


3. In Case or SPEcIFIC AND FLoatinG Poticres—ContTRIBUTION. 


Cotton which, while stored in a particular warehouse, is specifically cov- 
ered by a policy of fire insurance, does not, until by removal from 
the warehouse or otherwise it loses the protection thus afforded, 
come within the operation of a “‘ floating” policy, which in express 
terms stipulates that it shall not be held to “ apply to or cover any 
cotton which, at the time of the loss, may be covered by any more 
specific insurance.” 

—Macon Fire Ins. Co. vs. Powell et al., 283. 


4. WarverR By ADJUSTER. 


Where the adjuster, with knowledge of a violation of the policy as to 
other insurance, directed that proofs of loss be made out, which in- 
volved much time and some expense, and directed how this should 
be done, the violation was waived. 


—Fidelity Mut. Fire Ins. Co. vs. Murphy, 834. 


5. Watver By AGENT. 

The policy provided that it should be void in case of other insurance, 
without written consent indorsed, and that no agent could waive its 
provisions. 





1096 Insurance Law Journal. 


Held, That verbal consent by an agent authorized to indorse was a 
waiver of the provision. 
—Kotwicki vs. Thuringia Ins. Co., 1041. 


See CANCELLATION 1. 


PAID-UP POLICY. 


1. Errect or LAcHEs. 


The policy stipulated that in the case of lapse a paid-up policy would be 
issued upon its surrender within six months. 


Held, That the insured was entitled to a paid-up policy upon its sur- 
render within a reasonable time, though it was not within six 
months, but a failure to make application until more than five years 
was past was laches which barred his right. 


—Equitable Life Assur. Soc. of United States vs. Warren Deposit Bank et al., 947. 


2. Evrect or Loan on. 


The holder of a paid-up policy effected a loan on it from the company 
under a loan agreement which pledged the policy as collateral and 
stipulated that on default in interest for thirty days the policy 
should be surrendered at the customary cash surrender value then 
allowed by it. 


Held, That the loan was no different in character from ordinary money 
loans on collaterals in which forfeitures as mere penalties for bor- 
rowed money are not allowed, and such forfeiture provision is void. 


—New York Life Ins. Co. vs. N. L. Curry & Bro., 499. 
3. Errect or Lost Poticy. 


The policy provided for a paid-up policy upon its surrender, duly re- 
ceipted, within six months of default in the payment of premium. 
Held, That a complaint setting forth these facts and alleging that the 
policy was stolen without fault of plaintiff, and his inability to re- 
cover the same, and that he is still the owner and has not assigned 
it, has so stated to the company, and is willing to perform its re- 
quirements except as to its delivery, is good on demurrer in an 
action for specific performance. Equity will not deny relief because 
the policy was stolen. Nor was it necessary to plead and offer to 
execute any form of release in order to maintain the action. A court 

might require such paper before final judgment. 


— Wilcox vs. Equitable Life Assur. Soc. of United States, 318. 


4. Errect or Premium Loans —AssIGNMENT—EXTENDED INSURANCE. 


The insured, under a stipulation in a life policy, borrowed each year 30 
per cent of the premium on loans, with interest at 6 per cent. Af- 
terward, on a premium coming due, the entire amount of the pre- 
mium was loaned, and shortly after the company made a cash loan, 
deducting certain interest and the next premium to come due, the 
policy being assigned as collateral. An agreeme t was then en- 
tered into, releasing the company from the nonforfeiture clause of 
the policy and substituting a provision that when it should cease 
through nonpayment of premium the entire reserve by the Ameri- 
can Experience at 4 per cent should be applied as a single premium 
to purchase term insurance for the full amount, or upon application 
and surrender of the policy within three months, for the purchase 
of a paid-up policy; or upon such surrender the entire reserve 
would be paid in cash, less a surrender charge. In case of a loan 
on the policy such indebtedness should first be deducted and the 
balance paid in cash, or a value would be allowed in the form of 
extended or paid-up insurance, the amount to be so applied to be 
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reduced in proportion to the ratio of the indebtedness to the full 
cash surrender value. In case of death within one year after non- 
payment of premium, and during the term of extended insurance, 
there should be deducted any premium which would have been due 
if it had continued in force, and the amount of indebtedness. It was 
further provided that the company would loan to the limit of its 
cash surrender value upon an assignment of the policy as collateral. 
No further premiums were paid. 


The policy, issued by a New Jersey company to a citizen of Missouri, was 
a Missouri contract, and the statutes of that State provided that in 
case of Japse the value should be computed on the American Table 
at 4% per cent, and after deduciing from three-fourths of such value 
any notes or other indebtedness for past premiums the balance 
should be a single premium for temporary insurance. Within sixty 
days a paid-up policy might be demanded for an amount that such 
balance would buy. In case of death during extended insurance the 
whole amount of the policy should be paid, anything contained in it 
to the contrary notwithstanding. But these provisions were not to 
apply if equal unconditional surrender value conditions as to tempo- 
rary or paid-up insurance were in the policy, or if the policy were 
surrendered for a consideration satisfactory to the holder. 


Held, That the policy stipulations deducting all indebtedness and limit- 
ing the time of applying for a surrender value were less favorable 
than the statute, and not an unconditional surrender value. 


Held, That the policy could not be affected by a subsequent statute of 
New Jersey so as to bring it within a provision of the Missouri laws 
regarding policies issued under such statute. 


Held, That the cash loan was not an indebtedness for past premiums 
which might be deducted under the statute in computing the ex- 


tended insurance. Such loan was like a loan made on any other 
collateral for which the insured and his estate were independently 
liable. 


Held, That the assignment of the policy as collateral carried with it only 
the right to the proceeds, and not the right to deduct the loan in 
computing the surrender value. 


Held, That the policy was governed by the Missouri statute and the cash 
loan could not be deducted from the surrender value in computing 
the term of extended insurance. Where death occurred during such 
term the company was entitled to deduct the loan from the pro- 
ceeds of the policy. In the event of survival it must look to the in- 
sured for repayment of the loan. 


—Smith vs. Mutual Ben. Life Ins. Co., 592-98. 


5. In Cass or Lost Poticy. 


The policy stipulated that upon its surrender within six months after 
default in premium payment, a paid-up policy would be given. The 
insured applied for such paid-up policy within the six months, but 
stated his inability, after search, to find it. He was advised to make 
further search, which he did, but failed to find it. The company 
was from time to time informed of his inability, and some time after 
the limitation had expired demanded a paid-up policy, tendering a 
release from all liability. 

Held, That a dismissal of the case was error. The company by directing 
further search waived the time limitation, and the plaintiff was en- 
titled to have the question whether his subsequent delay in demand- 
ing a paid-up policy was an abandonment of litigation. 

Held, That the plaintiff was entitled to relief on showing the impossi- 
bility of finding the lost policy. 


—Tindenthal vs. Germania Life Ins. Co., 494. 
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6. Mussourr Statute ConsTRUED. 


The Missouri statute relative to the right of insured to temporary insur- 
ance in case of forfeiture for nonpayment of premium provides that 
it shall not apply to policies of companies of other States where the 
laws of such States prescribe a surrender-value, or temporary, or 
paid-up insurance in such case, and the policy stipulates for such 
prescribed value or insurance. 

Held, That is is sufficient to take the policy out of the Missouri statute 
if either one of the methods is prescribed by the law of such other 
State, and by the policy. It was sufficient here that the policy pro- 
vided for paid-up insurance in accordance with the statute of New 
York. 

Held, That the words “ paid-up insurance,” in the Missouri statute, mean 
insurance for life which is fully paid up, and not merely temporary 
insurance. 

Held, That the Missouri statute applies in such case only so far as con- 
cerns the method of computing the net value on which the paid-up 
insurance is based. 

—Nichols et al. vs. Mutual Life Ins. Co., 790. 


See ExTENDED InsuRANCE; Premium Norte 2. 
PAROL AGREEMENT. See Arsrrnation 3, 4. 
PAROL EVIDENCE. See Description. 
PAROL GIFT. See AsstGNMENT 3. 
PARTNERS. 


CHANGE oF TiTLE BETWEEN— WAIVER BY AGENT—RIGHTS OF MORTGAGEE. 


The policy provided that it should be void if any change took place in 
the interest, title or possession. It was owned by three partners 
and the agent was afterward told that one intended to sell his in- 
terest to the other two. He informed them that the interest of the 
retiring partner in the policy should be assigned to the others when 
the sale was made and the assent of the company indorsed, and that 
he would make the indorsement. The partners were not very 
familiar with English, and understood that it was only necessary to 
notify the agent of the change. The interest was never assigned nor 
the company’s consent obtained, though the agent was afterward 
casually notified of the change. 


Held, That the policy provision had not been waived by the agent. 

The policy was payable, in case of loss, to the mortgagee, as interest 
might appear. 

Held, That the mortgagee could only recover where recovery could be 
had by the mortgagor. 


—Keith et al. vs. Royal Ins. Co. of Liverpool, 1043. 
PLATE GLASS. 


DaMAGE FROM ExpLosion. 


The policy, insuring plate glass against accident, provided that it should 
not be liable for damage in consequence of a fire, or caused by blow- 
ing up of buildings. 

Held, That damage from an explosion of gas in a room, generated from 
gasoline being used for cleaning clothes and ignited by a match or 
light, was not caused by a blowing up of the building, nor by fire 
within the policy. 

—Vorse vs. Jersey Plate Glass Ins. Co., 359. 
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PLEADING. 


REMEDY IN Equity—Contract To Assess—FRaup—Loss oF ARM THROUGH 
ACCIDENT. 


The fact that there is a remedy in equity is not usually a defense 
against an action at law. 


A policy stipulation that a certain sum would be paid, not exceeding 
$2,500 of the amount realized from one assessment, is an implied 
contract to assess. 


A declaration in a contract is not bad, or a declaration in tort, because 
it alleges bad faith and fraudulent purposes and unlawful action on 
the part of the defendant. 


The amputation of an arm below the elbow is the loss of an arm within 
the meaning of the policy. 


—Garcelon vs. Commercial Travelers’ Eastern Acc. Ass'n, 858. 


See UNAUTHORIZED INSURANCE. 
POISON. See AccrpEnt 8. 
POLICY. 


RECOVERY IN CASE OF INSTALMENTS. 


Where a policy was payable in ten annual instalments, and the payment 
of the first instalment was refused when due, such refusal will not 
sustain judgment for the entire amount of the policy with execution 
for the snecessive instalments as they become due. The right of 
action was limited to the instalments due. 


—New York Life Ins. Co. vs. English, 415. 
PREMIUM. 


1. ApPpLicaTIoN oF DivipEND—ExXTENDED INSURANCE IN CasE OF LOAN. 


Where a dividend has been declared out of surplus, it cannot be pro- 
visionally limited to those who shall pay the succeeding premiums. 

Where the insured borrowed the amount needed for his premium pay- 
ment on a note or loan certificate, from the company, he cannot be 
required in addition to its repayment with interest, and also in case 
of failure, to lose as a penalty several years of extended insurance 
already paid for. 


—Mutual Ben. Life Ins. Co. vs. Davis, 990. 
2. EXTENSION By AGENT. 


In the extended absence of the insured under a life policy, his son re- 
plied to a notice from the general agent of a premium coming due, 
stating that no instructions had been left regarding it, and asking 
whether it would be necessary to pay on the date when due. The 
agent replied, inclosing a note for sixty days for the premium, sug- 
gesting that he should sign it, and adding that in the meantime he 
could communicate with his father and learn his wishes. The note 
signed, miscarried, and never reached the agent. Upon the return 
of the insured within sixty days the premium was refused without 
health certificate, which could not be given. 


Held, That the agent’s statement that the son could in the meantime 
communicate with his father was an extension of the time of pay- 
ment for sixty days, and a waiver of forfeiture for nonpayment when 
due which was not affected by the failure to make legal delivery of 
the note when an attempt was made in good faith to deliver it. 


—itna Life Ins. Co. vs. Mary 8. Sanford, 217. 
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3. Non-PAyMENT IN CASE OF INDISPUTABLE Po.icy. 

The policy provided that it should take effect only on the payment of 
the first premium, and that failure to make payment of any subse- 
quent premium when due would render it void, except that after 
being in force for three full years extended insurance should be al- 
lowed. Also that after two years ‘if the premiums on this policy 
are duly paid as herein stipulated, the liability of the company un- 
der this policy shall not be disputed.” 

Held, That this does not mean that if the premiums are paid for two 
years the policy shall thereafter be indisputable for nonpayment of 
premium. Failure to pay the premium when due in any subsequent 
year will work a forfeiture. When a provision in a policy is sus- 
ceptible of two meanings, it must be construed, if possible, to har- 
monize with other provisions of the contract. 

An instruction that any course of action by the company leading the in- 
sured to believe that nonpayment of premium when due would be 
waived was properly refused where there was no evidence of such 
course of action. 


Where the company by notice and insistance warned the insured that 
his premium must be paid upon the date when due, under penalty 
of lapse, the granting of indulgences or days of grace regarding 
former payments is not reasonable ground to infer that prompt pay- 
ment will not be exacted, and estop the company from claiming a 
forfeiture for nonpayment. 


—Schmertz vs. United States Life Ins. Co. of N. Y., 129. 


4. Non-PayMent or NOTE For. 


The policy stipulated only for premiums payable in cash, but provided 
that failure to pay any premium or note or interest, when due 
should terminate the contract. 

Held, That such failure caused a forfeiture. 


The insured agreed to exchange an assessment policy to one on the 
level-premium plan, and as a consideration for the waiver of the re- 
serve called for on the latter plan agreed that there should be a 
policy lien of a certain sum, one-tenth to be paid on acceptance of 
the application. A note was accepted for this tenth. 

Held, That failure to pay the note when due forfeited the policy. 


Held, That where the note was payable at a certain place, it was suffi- 
cient that it should be at such place, and its nonpayment automati- 
cally terminated the contract without notice or other action by the 
company. 

Held, That the fact that the beneficiary was the wife of insured, and had 
a vested interest, did not prevent him from doing acts which for- 
feited the policy according to its terms. 


—Behling vs. Northwestern Nat. Ins. Co., 433. 


5. Non-PayMeEnt or Nore For. 

The insured gave a promissory note for the premium which provided 
that if not paid at maturity the policy should be void. The receipt 
also provided that any obligation given for it, if not so paid, should 
avoid the policy, and that a part-due note was not payment of pre- 
miums. There was no reference in the policy to such forfeiture. 

Held, That the note, the receipt and the policy are all to be looked to in 
order to discover the contract between the parties, and such for- 
feiture will be enforced as strictly as if provided for in the policy. 


— Ressler et al. vs. Fidelity Mut. Life Ins. Co., 977. 


6. Payment sy AGENT INSURED THROUGH CoMMISSIONS— WAIVER. 


The insured was a soliciting agent, and after his death it appeared that 
some of the premiums were paid out of his commissions, of which an 
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account was kept with the company, and that the instalments of 
premium were not paid until they were past due. 


Held, That the payment of premiums when due, as required by the policy, 
was waived. 


Held, That such waiver was confirmed by the admission of the company 
to an inquirer that it held such a policy, but that some premiums 
were unpaid, but that insured had some credit insurance due him. 

Held, That ignorance of the death of insured at the time of such admis- 
sion did not render it inadmissible as evidence. 


Held, 'That where no instructions were asked concerning a variance, and 
the testimony regarding the waiver was not objected to, variance 
had been waived. 


Held, That in case of such waiver failure to pay the premium before the 
death of insured did not avoid the policy. 


— Illinois Life Ass’n vs. Wells, 301. 


7. PAYMENT TO AGENT AFTER Loss. 


In pleading performance of conditions precedent under section 128, Code 
Civ. Proc., a plaintiff may properly assume that conditions which 
have been waived will not be relied upon, and allegations of waiver 
to meet a defense based on such conditions are not inconsistent with 
the statutory allegation that all conditions on his part have been 
duly performed. 


A plaintiff does not change his cause of action by substituting allega- 
tions of waiver for a general denial with respect to a defense of 
breach of conditions precedent. 


Former decisions of this court as to waiver of conditions in policies of 
insurance and the construction of such conditions adhered to. 


Provisions in a policy of insurance that the risk shall not attach unless 
the premium has been actually paid are waived in case the policy is 
delivered upon an agreement to extend credit, and the insurer does 
not take advantage of said provisions, but treats the policy as in 
force. 


Receiving the premium after destruction of all the insured property, so 
that nothing remains to which insurance might attach, waives a 
provision that the insurer shall not be liable for a loss occurring 
before payment of the premium. 


Where an agent who has general power to receive and collect premiums 
accepts a premium after loss, and the insurer desires to repudiate 
such act, it should return or tender the money to the insured. Mere 
return to the agent, with instructions which are not executed, will 
not suffice. 


The decision of the trial court upon conflicting evidence as to miscon- 
duct of counsel will not be disturbed. 

While not to be commended, an instruction directing the jury to “do 
substantial justice”? between the parties is not prejudicial error 
where they are told to do so by finding a verdict ‘“ solely from the 
evidence in the case, applying the law as given in these instruc- 
tions.” 


— German Ins. Co. of Freeport, Ill., vs. Shader, 445. 
8. WAIvER By AGENT. 

Where the time for payment of premium was orally extended by the 
general manager, this was not an alteration of a written contract 
within a provision of the code that such alteration can only be 
made in writing. 


Such waiver is valid, though without consideration, until repudiated by 
the company. 
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The general agent wrote to the home office, notifying it of the death 
of insured and failure to pay the premium, and stating that he had 
promised to pay in a few days. 

Held, That the letter was a declaration of the agent in the line of his 
duty which was admissible as evidence. 


—Knarston vs. Manhattan Life Ins. Co., 1023. 


9, Watver or INSTALMENT NOTE. 


A long-term policy with premiums payable annually in advance was 
paid for in cash during the first year, and a note was given for the 
deferred premiums, which provided that if any instalment was not 
paid when due the company should not be liable during default and 
the policy should lapse until payment was made; also that past due 
notes or instalments might be collected by suit. Similar provi- 
sions were contained in the policy. Demands were made for the 
payment of the first instalment for six months after it was due, 
with threat of compulsory collection. Nearly nine months after de- 
fault insured mailed a check which did not reach the company. 


Held, That by continuously demanding the payment of the instalment 
which covered the insurance for an entire year, the company waived 
forfeiture for nonpayment, and continued the insurance in force. 


Held, That where it did not appear that the check had been received, and, 
in fact, it was not paid by the bank, nor were the funds there suf- 
ficient to meet it, mailing the check was not payment, but it was 
evidence that insured had not abandoned the contract. 


— Walls vs. Home Ins. Co., 333. 
10. Waren Dur—DEtivery or Poticy. 


A provision in the policy that the premium shall be paid at or before 
noon on a certain day is valid. and the insured is not entitled to 
make payment at any time during the day named. 


The fact that the policy was not delivered until five days after its date 
did not affect the stipulation that the quarterly premium should be 
payable on a specific date named. 

A subsequent provision that if the premiums were not paid “on or be- 
for the several days hereinbefore mentioned ”’ it should be void, did 
not affect the limitation of the time of payment to 12 o’clock on the 
day named. 


— Tibbits vs. Mutual Ben. Life Ins. Co., 315. 


See AccrpEenT 11; Morta@acer Ciavse 3; Lex Loct. 
PREMIUM LOANS. See Parp-vp Poticy 4. 


PREMIUM NOTE. 
1. ExtTEnpEep INsuRANCE IN CASE OF. 


The policy provided that in case of forfeiture for nonpayment of pre- 
mium any accumulated profits belonging to the insured should be ap- 
plied to extend the insurance for such time as they would pay for. 
The premium was paid partly in cash and partly by a premium note 
or certificate of indebtedness, and the policy provided that such 
notes should be a lien on the policy, and only the net reserve, less 
any indebtedness, should be applied to the purchase of a nonpar- 
ticipating policy; that is, to the extension of the policy. 

Held, That the certificate of indebtedness must first be deducted from any 
accumulations belonging to the insured, and only the balance should 
be applied to its extension. 


—Tate vs. Mut. Ben. Life Ins. Co. 312. 
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2. Farture To ReruRN—ACTION For Parp-up Ponticy WHEN Too Late. 


Failure to return premium note to the maker where the policy was, by 
its terms, lapsed through nonpayment of such note at its maturity, 
and the company made no demand for its payment, did not waive 
the forfeiture. 


Action to obtain a paid-up policy, which was stipulated for in case of 
default, was too late when not brought until five years after such 
default. 

-New York Life Ins. Co. vs. Warren Deposit Bank, 945. 


3. Non-PAYMENT OF. 


A note was given for the first premium on a life policy. On the back of 
the receipt given for the premium was a provision that “‘ if a note be 
given for the payment of the premium hereon, or any part thereof, 
and same is not paid at maturity, the said policy shall cease and 
determine.” No such provision was noted in the policy or applica- 
tion, or elsewhere, except on the back of the receipt to which refer- 
ence was made in the body of the receipt, which recited that it was 
subject to the conditions on the back. 

Held, That delivery of the policy and payment of premium are concur- 
rent considerations. Such payment may be waived, and a note may 
be accepted upon conditions. It matters not where the conditions 
are expressed. The agreement of the parties may be expressed in 
raanjy papers, and where the connection is not apparent, may be 
shown by parol. 

Held, That the provision was part of the contract between the parties, 
and no affirmative action on the part of the company was necessary 
to invalidate the policy upon nonpayment of the note. 


Held, That denial of liability was a waiver of proofs of death. 


Held, That a statute authorizing a recovery of damages and attorney’s 
fees in case of failure to pay losses is not unconstitutional. 


—TIowa Life Ins. Co. vs. Lula T. Lewis, 3. 


4. Watver or Non-PayMEntT BY AGENT—SICKNESS. 

The policy provided that it should not be liable while any instalment of 
the note given for premium remained due and unpaid, and that the 
policy should lapse until payment was made at the department of 
the company in Chicago. 

Held, That any waiver of such payment by the agent by a promise to 
bring the note to the insured was revoked by a subsequent direct 
notice from the company to pay at its department. 

Held, That sickness was no excuse for nonpayment. 


—Home Ins. Co. vs. Wood, 420. 


5. Wuen Premium 1s CHARGED TO AGENT. 
Delivery of an insurance policy to the insured by the insurer is prima 
facie evidence of the payment of the cash consideration recited in 
the instrument. 


Where insured gives his note due in ninety days from the policy’s deliv- 
ery, payable to the order of the insurer’s agent, for a part of the first 
premium, and the agent’s employment contract entitled him to 100 
per cent of the first premium as his commission, and he was charged 
with the amount of such premium, and sold the note, and insured 
died after its maturity without having paid it, and afterward the in- 
surer bought it from the agent’s indorsee, and denied laibility on the 
policy because it contained a stipulation for its suspension during 
default on any note given for premiums, a finding by the trial court 
against such contention of the insurer should be sustained. 


—Union Life Ins. Co. of Omaha vs, Parker, 235. 
See Premium 4, 5. 
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PREMIUM NOTES. See Murtvat Company 1. 
PREMIUMS. See Svuicipe. 


PROHIBITED RISK. 
AGREEMENT BY AGENT TO INSURE. 

Where an agent is not authorized to insure a prohibited risk, his mere 
verbal agreement to insure such a risk is not a valid contract, nor 
is the case helped by the fact that a policy purporting to insure such 
risk, and signed by the president and secretary, is in the agent’s 
office, but has never been issued or delivered, where it does not ap- 
pear whether it was countersigned as required. 

— Consumers’ Match Co. et al. vs. German Ins. Co., 180. 


PROOFS OF DEATH. See Lex Locr; Limrration 3; Surcrpe 3. 
PROOFS OF INJURY. See Accipenrt 6. 
PROOFS OF LOSS. 


1. COMMUNICATIONS IN CASE OF. 


Failure of the company to respond to communications from insured, and 
failure of the adjuster to call at the time he agreed to, with reference 
to the claim, were not waivers of a policy and code requirement that 
proofs of loss should be furnished as a condition precedent to re- 
covery. A mere communication to the company regarding a loss not 
purporting to be an attempted proof of loss, will not be a substitute 
for the same. 


—Ervay vs. Fire Ass’n of Philadelphia, 272. 


2. Due DmicENcE. 


The policy required a sworn statement of the loss “‘ forthwith.” The fire 
occurred October 7th. A schedule not under oath, or in other re- 
spects complying was furnished November 11th, and on December 
15th a sworn statement was made. 

Held, That this was not using the due diligence, and in the absence of ex- 
cuse, there could be no recovery as a matter of law. It was error to 
submit the question to a jury. 

— Cook vs. North British § Mercantile Ins. Co., 476. 


3. LuwrratTion ConsTRUED. 


The policy provision that proofs of loss shall be served “ within sixty 
days after the fire’ does not mean sixty days after the fire began, 
but after it terminated, or abated to such an extent as to admit of 
inspection of the damages. 

—National Wall Paper Co. vs. Associated Mfrs. Mut. Fire Ins. Co. Corp., 845. 


See ApsusterR; MortGaGer Criause 2; WatcHMAN. 


RAILROAD. 
BENEFIT CERTIFICATE IN CASE OF. 


Terms in a benefit certificate of the Burlington Voluntary Relief De- 
partment of the Chicago, B. & Q. R. Co., providing that, where mem- 
bers of that department shall elect to accept the benefits provided 
by the certificate, they must waive all right of action against the 
railroad company for the injury received, examined, and held valid. 

The election of the widow of a member of the Voluntary Relief Depart- 
ment of the Chicago, B. & Q. R. Co. to accept the provisions of a 
relief certificate in.which she is the beneficiary does not bar an 





Digest Index, 1903. 1105 


action by the personal representative of the deceased against the 
railroad company, under the provisions of section 2, c. 21, Comp. St. 
Neb., for the benefit of the minor children of the deceased. 

A judgment recovered by an administrator under the provisions of sec- 
tion 2, c. 21, Comp. St. Neb., is for the exclusive benefit of the widow 
and the next of kin of such deceased person, and the fact that the 
administrator, in his petition for damages, fails to name all the 
legal beneficiaries provided for in this act, will not bar any legal 
distributee not named in his petition from receiving his distributive 
share of the judgment recovered. 

Where the full penalty prescribed by statute has been recovered from 
the Chicago, B. & Q. R. Co. for the unlawful killing of one of its 
employees who is a member of the voluntary relief department of 
such company, the beneficiary named in the certificate of such em- 
ployee cannot maintain a cause of action against the railroad com- 
pany on such benefit certificate. 


— Oyster vs. Burlington Relief Dept. of Chicago, B. § Q. R. Co. et al., 80. 


See AccrpEenT 15, 20; SuBrocarTion. 
RAILROAD EMPLOYEE. See Accipent 11. 


RATE. See Brnper 1; DiscrrminaTION. 
REBATE. See Discrimrnation. 
RECEIVER. 


Wuen LeGat REPRESENTATIVE. 

The phrase “ legal representatives ” is often used in statutes in a broad 
sense, so as to include all persons, natural or artificial, who by 
operation of law stand in the place of, and represent the interests of, 
another. It is in this broad sense that the phrase is used in the Min- 
nesota standard form for insurance policies. 

A receiver appointed by the court for an insolvent corporation is its 
“legal representative,” within the meaning of this phrase. 

—Alford vs.. Consolidated Fire § Marine Ins. Co., 379. 


RECEIVERSHIP. See Srrvice. 
RECISION. See AssEssMENT; BENEVOLENT SocretTy 3; Fraup 2; SurcipE 5. 


REINSTATEMENT. 


WaAlIver oF HEALTH. 


The certificate of good health which was required for a reinstatement 
warranted the truthfulness of its statements. 

Held, That a breach of warranty did not of itself avoid the contract in 
the absence of any provision in itself, or the application or contract 
to that effect. 

Where after notification by the beneficiary as to the health of insured, 
subsequent to the death of the latter, a requirement that the bene- 
ficiary should prepare proofs of death was a waiver of the warranty 
as to health. 

Where the president testified that he conducted the business of the com- 
pany and looked after its losses, and there was no evidence that his 
powers were not those usual with a president, a waiver of the breach 
of warranty by him was effectual. 

— Traders’ Mut. Life Ins. Co. vs. Johnson, 222. 


See BENEVOLENT Socrerty 4. 
Vou. XXXII.—70. 
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REMOVAL. 


SERVICE ON COMMISSIONER—J URISDICTION. 


Where a company from another State stipulates in pursuance of the 
statute that service on the commissioner of insurance should be 
valid, such service as to any cause of action arising out of trans- 
actions while the company was dvuing business there is not invali- 
dated by a subsequent withdrawal of the company’s license. 

Where proceedings in a State court are regarded by it as not removable, 
because simply supplementary and a continuation of a prior action 
pursued to a judgment, a federal court has no jurisdiction to en- 
join the further prosecution of such proceedings since the action 
was not removable. 

—Mutual Res. Fund Life Ass’n vs. Phelps and Fidelity Trust and Safety V.Co., 899. 


See BinvErR 2. 
RENEWABLE POLICIES. See Exrenpep INsuRANCE. 
REPAIRS. See Aurerations. 
REPLACEMENT. See Arsirration 2. 


REPRESENTATION. 
As To TITLE WHEN A WARRANTY—MEASURE OF DAMAGEs. 


In the absence of any express declaration on the subject, whether a par- 
ticular representation or promise in a policy of insurance amounts to 
a warranty depends, it may be said, upon its materiality, as de- 
termined by the court in which the question is litigated. When, 
however, the conclusion is reached that such representation or prom- 
ise is intended as a warranty, the question of its materiality is 
eliminated, and the only concern of the court, in the absence of a 
statutory enactment to the contrary, is to determine whether the 
representation is true or false, or whether there has been a compli- 
ance or noncompliance with the promise. 

The contracting parties are always at liberty to decide for themselves 
which of the representations and promises in a policy of insurance 
are intended as warranties, and which are not; and those which by 
the terms of the contract, they declare to be warranties, whether 
affirmative or promissory, must be accorded that character. 

In the instant case, both the materiality of the representation as to own- 
ership, and its character as a warranty, are specifically declared in 
the policy, which further provides “ that the entire policy ” shall be 
void if there be either concealment or misrepresentation on that sub- 
ject. Under these circumstances, the proposition that misrepresenta- 
tion as to the ownership of a house does not vitiate the insurance 
on the contents of the house, both being covered by the same policy, 
is untenable. 

The burden rests on the assured to prove the value of the property with 
respect to which he seeks to be indemnified, and where the claim is 
for the loss of furniture, etc., in a dwelling house, the proof falls 
short if it only goes to the extent of showing the cost price of arti- 
cles which had been in use for an indefinite period. 


—Germier vs. Springfield F. § M. Ins. Co., 374. 
See Fraup 3. 


RISK. 
1. Apsacent BurnpINc—ALTERATIONS—USaGE. 


Action to recover on an insurance policy for loss by fire. Defense, that 
the risk was materially increased by the erection of adjoining build- 





Digest Index, 1903. 1107 


ings with the consent of the insured. Held, when the insurer sets up 
a forfeiture of the policy, growing out of an alleged increase of the 
risk, the burden is upon the insurer to prove it. 

Whether the risk in any given case has been increased by the repair or 
alteration of the building insured, or the erection of other structures 
adjacent thereto, is always a question of fact for the jury, unless the 
facts be undisputed, and the inference therefrom be so certain and 
obvious that is must be self-evident to an ordinary man that the 
risk was increased by the acts complained of. 

Evidence of the custom of insurance companies to charge a higher rate 
of premium under conditions similar to those shown in this case is 
competent on the question of inerease of risk, but it is not con- 
clusive upen the jury even if undisputed. 


The evidence sustains the verdict in this case for the insured. 


—Taylor et al. vs. Security Mut. Fire Ins. Co., 261. 


2. INCREASE OF THROUGH GASOLINE—KNOWLEDGE OF AGENT—WAIVER OF 
FORFEITURE. 


The policy was on a stock of merchandise “ consisting principally of 
confectioneries, liquors, cigars, tobacco, toys and such other mer- 
chandise usually kept in similar stocks.” It provided that it should 
be void if. without consent indorsed, gasoline should be kept, any 
usage of trade to the contrary notwithstanding; also, that it should 
be void, unless agreement was indorsed, if the hazard was increased 
by any means within the control or knowledge of insured. 

Held, 'That an“allegation in defense that the hazard was increased by 
means within the insured’s knowledge and control by keeping gaso- 
line without consent was not demurrable as failing to allege the 
measure of such increase, or the knowledge or consent of insured. 

Held, That the insurer was not prevented from relying on other viola- 
tions of the policy by denying liability on one specific ground where 
the insured was not misled to his injury. 

Held, That a replication that the agent stated that gasoline was per- 
mitted under the provision as to merchandise kept in similar stocks, 
did not estop the company in the absence of an allegation that the 
insured was ignorant and could not read or understand the policy, or 
was deceived by the agent. 

Held. That notice to a soliciting agent that gasoline was kept, after the 
issue of the policy, was not notice to the company. 

Held, That a replication that the insured notified the agent that gasoline 
was kept at the time of issuing the policy, and it was issued with 
knowledge of the fact, sufficiently averred a waiver. 

Heid, That an averment that gasoline was merchandise usually kept in 
similar stocks, without stating that it was kept as part of the stock 
insured, is demurrable. 

Held, That an allegation that the agent was the authorized agent of the 
company in procuring the insurance without consulting the com- 
pany did not show that he was authorized to bind the company by 
notice of the keeping of gasoline after the issue of the policy. 

Held, That mere allegations of waiver of the condition without stating 
the facts which constituted the waiver were mere conclusions that 
were bad on demurrer. 

Held, That failure to assert a forfeiture within a reasonable time after 
knowledge of violation is a waiver. 

Held, That an allegation that the company was foreign, and had fur- 
nished the agent with policies signed in blank which he filled in and 
countersigned, and that he consented to the keeping of gasoline, was 
bad on demurrer as not alleging that he had authority to consent. 


—Casasimus vs. Scottish Union § National Ins. Co., 289. 
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3. Use or PortaBLe Farm ENGINE. 


A policy insuring farm buildings contained an item “ on engines, shaft- 
ing, and belting,” such engines being within one hundred feet of 
the buildings according to a diagram. The policy also provided that 
it should be void if a “steam farm engine” was used within one 
hundred feet of the insured buildings. A portable steam engine 
was borrowed by insured and used, for more than a week before 
the fire, within one hundred feet of the buildings insured, for filling 
his silo. The engine had been long used by its owner for that pur- 
pose. 

Held, In the absence of any specific class of engines, generally desig- 
nated “steam farm engines,” the portable engine came within the 
policy provision avoiding the policy. 

Held, That the use of such engine was not authorized by the clause 
covering a fixed engine, though used for farm purposes. 


Held, That the use was sufficiently permanent to work a forfeiture. 
— Wilson vs. Union Mut. Fire Ins. Co., 995. 


4. Watver oF ConDITIONS AS TO BEGINNING OF. 


The application to a mutual company under the head of remarks pro- 
vided that the risk was to begin when the secretary was notified 
that logs and brush were cleared away within one hundred feet of 
the house. A partial clearing was made. 

Held, That the action of the company in making an assessment on the 
policy, and of the agent who saw the clearing and accepted it as 
satisfactory was a waiver of its imperfect character where the loss 
did not result therefrom. 


—Duby vs. Farmers’ Mut. Fire Ins. Co., 1015. 


See AccrpEnt 15; AGENT 1. 


SERVICE. 


On InsuRANCE CoMMISSIONER IN CASE OF FOREIGN COMPANY—RECEIVERSHIP. 


A consent that the insurance commissioner of Kentucky should be an 
agent authorized to accept service filed by a foreign company doing 
business in that State in conformity with its statutes, empowers 
the commissioner to accept such service after its license to do busi- 
ness there has been revoked. 


Where in such case a judgment had been secured against the company 
in a State Court, and in pursuance of such judgment a receiver had 
been appointed to take possession of any assets or moneys coming 
due under its policies in the State, the proceedings cannot be col- 
laterally attacked in a Federal court. 


— Mutual Res. Fund Life Ass’n vs. Phelps and Fidelity Trust and S. V. Co., 952. 


See REemova.. 
SETTLEMENT. See Frnetirty 3. 
SICKNESS. 


Notice oF rn CAsE OF BENEVOLENT Society. 


The conditions attached to a benefit insurance policy provided that no- 
tice should be given to the company within ten days from the be- 
ginning of the illness. The insured was taken ill twelve days be- 
fore he gave notice, and on the day he became incapacitated to 
attend to his usual occupation he served notice upon the company, 
which stated that the illness began on the twelfth day prior thereto, 
which notice was received within ten days of its date. Held, the 
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notice was suflicient. The beginning of the illness, within the terms 
of the policy, was at the time when the insured became incapaci- 
tated, and the notice was not void for the reason that it named an 
earlier date. 


Certain other rulings of the court considered and sustained. 
—Grant vs. North American Casualty Co. of Minneapolis, 276. 


See AppLicaTION 2; HEattH; Premium Nore 4. 
SPECIFIC POLICIES. See Oruer Insurance 3. 


SPRINKLER. 


EvIDENCE OF—CONDITION OF. 


A stipulation that a sprinkler is in good working order, and that the in- 
sured will use due diligence to keep it so, is not a warranty, and the 
burden is on insurer to show the contrary. 


Evidence that the sprinkler was frequently repaired was evidence that 
justified a refusal to charge that there was no evidence that it was 
in working order. 


—Fuller vs. Insurance Companies, 784. 
STANDARD POLICY. See Arsirration 4. 
STATUTE. See Parw-up Ponicy 6; Surcrpe 4. 


SUBROGATION. 


AGatInsT RAILROAD AS WRONGDOER. 


Where a building was burned from a fire communicated from bales of 
cotton which a railroad had allowed to stand on its platform in bad 
condition, with the bagging off, so that they were easily fired by 
sparks from an engine, the railroad is liable for the loss, and the 
insurer on paying the loss was subrogated to the right of action 
against the railroad, though no formal assignments as prescribed 
in the policy had been made. 


The statute provides that actions must be prosecuted by the real party 
in interest, but that this shall not be deemed to authorize the as- 
signment of a thing in action not arising out of contract. 


Held, That a subsequent statute providing that an insurance company 
should be subrogated to the extent of its payment repealed anything 
in the previous statute which wouid stand in the way of such subro- 
gation. 

—Hamburg-Bremen Fire Ins. Co. vs. Atlantic Coast Line R. Co., 589. 


See Accrpent 16, 


SUICIDE. 


1. EvImmEnce oF. 


Where the evidence as to suicide is purely circumstantial, and not neces- 
sarily conclusive, the question is for the jury, although the pre- 
sumption of suicide would be a reasonable one, and a refusal of 
peremptory instruction that it was suicide was not error. 

Held, That the opinion of the coroner that suicide was the cause of 
death was not admissible, nor was a copy of the inquest or the 
proofs of death admissible. 

—itna Life Ins, Co. vs. Kaiser, 830. 
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2. Insanrry Dvr To SICKNEss. 


Where the policy provided that it should be void in case of “ self-de- 
struction, sane or insane,” there can be no recovery in case of self- 
destruction unless accidental, regardless of the mental condition of 
the insured. Insanity or temporary aberration will not excuse, 
though due to sickness. 


Clarke et al. vs. Equitable Life Assur. Soc. of United States, 385. 
3. Proors or DgatH As EvIpENCE. 


Proofs of death furnished by the beneficiary are admissible against her, 
and are prima facie proof of the facts therein stated as to suicide 
being cause of death, and are conclusive against the beneficiary 
unless shown to be erroneous or made through mistake. 


The proofs contained, as required by the policy, a certified copy of the 
proceedings at the coroner’s inquest, including the verdict of the 
jury and the certificate of the physician that suicide was the cause 
of death. 


Held, That mere testimony as to absence of motive for suicide and the 
general good character and habits of the insured was not sufficient 
to overcome the direct evidence of the proofs, and the direction of 
a verdict for the company was proper. 


—Hassencamp vs. Mutual Ben. Life Ins. Co., 504. 


4. SraruTe rn Cask or ASSESSMENT COMPANY. 


An assessment policy was issued in 1885, subject to the constitution and 
by-laws of the company, which was from another State, and pro- 
viding for its avoidance in case of self-destruction, sane or insane. 
The insured took his life while insane, in 1898. A State statute in 
force in 1885 provided that “ suicide”? should be no defense to any 
policy unless it were shown that it was contemplated at the time of 
insuring, and any policy stipulation to the contrary should be void. 


Held, That the word suicide, as used in the statute, referred to voluntary 
self-destruction, whether sane or insane. Its significance was not 
limited, as in the insurance contract, to self-destruction only while 
sane. 


In 1887 an act was passed that companies doing business on the assess- 
ment plan and complying with the act should be exempt from the 
general statute. 


Held, That the act did not apply to policies already issued, in which the 
general statute was already part of the contract. 


In 1897 an amendment was passed applying the suicide provision of the 
general statute to assessment companies. 

Held, That the effect was to repeal the act of 1887 as to suicide, and sub- 
ject such companies again to the provision of the original statute. 


Held, That where the tilte of an act, however brief, clearly indicates 
the character of the general subject with which it deals, it is not in 
violation of a constitutional provision that it shall contain only one 
subject clearly expressed. 

Held, That an act merely referring to the section of a previous act, which 
it is designed to amend, is a sufficient designation of the proposed 
amendment. . 

Held, That the suicide statute as originally applied to the policy had not 
been repealed at the time of death. 


Held, That amendments of the constitution of the company as to the 
amount of benefits, implying a prospective application to future 
policies will not affect pre-existing contracts. 


—Knights Templars’ § Masons’ Life Indemn. Co. vs. Rosa B. Jarman, 57. 
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5. WHEN Ponicy 1s AVOIDED BY—EFFECT ON PREMIUMS. 


The policy provided that it should be void in case of death by his own 
hand, sane or insane; also that in case it should cease within three 
years all premiums should be forfeited, but after that time it be- 
came nonforfeitable, subject to certain provisions. Within two years 
the insured killed himself after committing a murder. 


Heid, That there is no presumption of insanity, and in the absence of 
evidence to that effect the policy was void. 

Held, That it was not necessary for the company to declare the policy 
void and tender back the unearned premium before setting up the 
defense of suicide. It was not a rescission of contract by the com- 
pany but a reliance on its provisions. 

Held, That the forfeiture was not limited to the earned premium. Each 
payment was an entire consideration for the risk during the period 
which it covered. 


—Dickeson vs. Northwestern Mut. Life Ins. Co., 201. 


See Benevotent Socrety 5. 
SURETY. See Frvetiry. 
SURRENDER. See Parp-vup Poticy. 
TAX LIEN. See INcuMBRANCE, 
TENANT. See Vacant. 
TITLE, 


1. EVIDENCE As TO. 


Failure to charge that no recovery could be had unless the plaintiff was 
owner of the property was not reversible error where there was no 
dispute as to ownership, and witness referred to it as her property, 
and a deed to her was in evidence. 


Under a statute providing that if it appear that the merits of the case 
have been fairly tried and determined, an erroneous instruction will 
not be ground for reversal where it appeared that no other verdict 
would have been justified. 

— Germania Fire Ins. Co. vs. Pitcher, 69. 


2. For Wuom It May ConcernN—MARINnE Contract. 


A marine policy on a tug insured H. & Co. “ for whom it may concern.” 
H., the owner, subsequently sold a part interest to M. 

Held, That the intention of the words used was to protect such interest 
as he had in mind, which was in this case the entire ownership of 
the boat, regardless of what parties in the future should acquire an 
interest, and hence included M. 

Heid, That the case was not affected by a printed policy provision that 
it should be void in case of change of title, where it appeared that 
the policy used was an ordinary land form, used for a marine con- 
tract whose written language, as above, implied a possible transfer 
of interest. 

—Haganand Martin vs. Scottish Union & National Ins. Co., 47. 


3. Or MortcaGE—D£EED WHEN A MortTGaGE, 


Where the complaint alleged title and the answer did not deny it, the 
admission of parol evidence sustaining such title was not prejudicial 
to defendant. 
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The interest of a mortgagor before foreclosure is that of sole and uncon- 
ditional ownership. 


A statute intended for the protection of bona fide subsequent purchasers 
provided that a conveyance absolute in form, but accompanied by 
an instrument making it defeasible should not be defeasible against 
any party not having notice unless recorded. 


Held, That such an instrument, though unrecorded, is admissible against 
an insurer to show the deed was in fact a mortgage. 


Held, That a warranty deed with a separate agreement to reconvey on 
payment of a certain sum is in effect a mortgage which is not a 
change of title or possession within the policy. 


— Wolf vs. Theresa Village Mut. Fire Ins. Co., 139. 
4. In Casz or Bangruptcy. 


The property was destroyed subsequent to the insured being adjudi- 
cated a bankrupt under the U. S. Bankrupt Act, but prior to the 
appointment of a trustee. 

Held, That under the act policies pass to the trustee on his appointment 
and qualification. 


Held, That the title to the property remained in insured until the fire, 
and the obligation to pay could be enforced by the trustee. 

Held, That the adjudication does not affect the right of the insurer to 
have the property cared for by insured, nor affect the ability to com- 
ply with provisions as to proofs of loss, nor is there any change of 
title until the trustee is appointed. 


—Fuller vs. Insurance Companies, 703. 


~ 


5. In Case or DEFEASANCE. 


The finding of a jury that the insured was the absolute owner and his 
deed an absolute conveyance, not merely a mortgage in form of a 
deed, will not be disturbed where there is sufficient evidence to sus- 
tain it. But where it was shown that a paper of the nature of a de- 
feasance or contract to resell had been executed as part of the 
transaction, though the paper was not produced nor its precise con- 
tents shown by competent testimony, the ownership was not abso- 
lute and the finding of the jury should be overruled. There can be 
no recovery where the policy provides that it shall be void if the 
ownership is not absolute. 


—Farmers’ § Merchants’ Ins. Co. vs. Hahn, 1017. 
6. MoRrTGAGE WHEN IN Form OF DEED—FORECLOSURE BY MORTGAGEE. 


The property was conveyed by a deed absolute in form, but only in- 
tended as security for a bondsman, and no possession was taken 
under it. 

Held, That this was not a change of title within the policy. 

The policy provided that it should be void if the property became in- 
volved in litigation, or foreclosure be begun, and was made payable 
to mortgagee, who himself began proceedings to foreclose. 

Held, That the provision was not applicable to the mortgagee in the ab- 
sence of conditions expressly so applying it. 


—Henton vs. Farmers’ & Merchants’ Ins. Co., 838. 


7. ‘TRANSFER OF ContRACT OF SALE—INCUMBRANCE. 


Under a statute providing that interests in lands could only be trans- 
ferred by means of written instruments, the surrender to the vendor 
of a written contract of sale and its acceptance, together with the 
making of a new and substituted contract was sufficient compliance 
with the statute. 
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The giving of a bond to convey an interest in land by the owner, and 
joining in a contract to convey in order to secure a debt was an in- 
cumbrance within the policy. 


— Hogue vs. Farmers’ Mut. Fire Ins. Co. of Sparta, 440, 


8. TRANSFER TO WIFE—ARBITRATION. 


The policy provided that it should be void in case of transfer of title. To 
avoid creditors the insured executed a deed to his wife which he had 
recorded in order to transfer to her the legal title, but, according to 
his testimony, with no intent to give her the property or release his 
claim to it. He informed her of the transfer, but the occupancy and 
control of the premises, as well as the deed, remained in his pos- 
session. 


Held, That a finding that there was no transfer of title within the mean- 
ing of the policy was justified. 

The policy provided for arbitration by an auditing committee in case of 
disagreement as to amount of valuation, which committee should 
decide upon the validity or justness of the claim. 

Held, That this did not apply to a controversy regarding title. 


Hogadone vs. Grange Mut. Fire Ins. Co., 760. 


9. Watver By ADJUSTER. 


The adjuster denied liability for the loss on the ground that the building 
stood on ground not owned by the insured, but advised that proofs 
of loss sould be prepared, as the company might not insist on the 
forfeiture. The proofs were made out at some expense, and were 
received by the company, which, however, did not acknowledge lia- 
bility. 

Held, That this was not a waiver of the defective ownership. 


—Matthie vs. Globe Fire Ins. Co., 740. 


See ALIENATION ; ConTRACT 2; PARTNERS; REPRESENTATION ; WiFE’s Poticy. 


TORNADO. 
WAIVER IN CASE oF. 


Where several buildings were insured and only a part against tornado, 
and the insured notified of a damage from the latter, but without 
specifying the buildings, the company waived nothing by calling for 
estimates and afterward denying liability upon discovery that the 
buildings damaged were not among those covered against wind. 


—Farmers’ Mut. Ins. Co. vs. Tighe, 88. 
TOTAL DISABILITY. See Accrpent 4. 


TOTAL LOSS. 
ConsTRUCTIVE—ABANDONMENT. 


A marine policy provided that perishable articles should be free of 
particular average, and that there could be no abandonment by in- 
sured, nor should the acts of agents in saving the property be a 
waiver or acceptance of abandonment. 

Held, That where the perishable cargo was recovered and sold by insured 
at an expense less than the cost to the insurer of recovering it, and 
for little more than the cost of the sale, there was a constructive 
total loss. 

Held, That the stipulation against abandonment did not forbid such con- 
structive total loss. 


—Devitt vs. Providence- Washington Ins. Co., 338. 
See Vatuep Poticy. 
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UNAUTHORIZED. See AcEnrt 3. 
UNAUTHORIZED INSURANCE. 


PLEADING, 


Where the record discloses affirmatively that the plaintiff, a foreign cor- 
poration, has been doing business in this State without complying 
with the conditions prescribed by the statutes, a demurrer is prop- 
erly sustained. 


But where such fact does not appear affirmatively, a demurrer will not 
lie because the petition fails to allege that the statutory conditions 
have been complied with. In such cases noncompliance is a defense 
to be set up by answer. 


—Northern Assur. Co. of England vs. Borgelt et al., 266. 


See Forergn CoMPANIEs. 
UNEARNED PREMIUM. See Cancetxation 1; Surcrpe 5. 
USAGE. See Risk 1. 
VACANT. 
REMOVAL OF TENANT. 


. A provision in a policy of insurance that no officer or agent shall be 
held to have waived any of its terms or conditions unless such 
waiver shall be indorsed thereon in writing is a limitation on the 
authority of a local agent of the company, and an attempted waiver, 
in violation of such provision, is not binding on the insurer. 


2. Breach of a condition in an insurance policy against vacancy or 
change of occupancy does not of itself avoid the policy, but merely 
affords ground of forfeiture at the option of the insurer. 

. If, with knowledge of the facts by reason whereof it is entitled to 
claim a forfeiture, the insurer continues to treat the policy as in 
force, or does any act inconsistent with an intention to insist upon 
the forfeiture, the forfeiture is waived. 

. Notice of facts entailing a forfeiture to the local agent of the insurer, 
who has authority to issue policies, is notice to the insurer. 

. Insurance Co. vs. Heiduk, 46 N. W., 481, 30 Neb., 288, 27 Am. St. Rep., 
402, limited. 

). Where a tenant has removed from the insured premises, and a loss 
occurs the same day, within a few hours, whether there was a va- 
cancy, or a mere temporary cessation of occupancy until the tenant 
could fully remove his effects, and some one else could be put in, is a 
question for the jury. 


—Hunt vs. State Ins. Co., 327-28. 


See CANCELLATION 3. 


VALUED POLICY. 


LiuaBruity In CasE or Totat Loss—EvipENCE A8 TO, 


The policy provided that it should not be liabie beyond the cash value 
and that the loss should be estimated according to such value with 
proper deduction for depreciation, and should in no event exceed 
what it cost to replace, and in case of difference should be estimated 
by appraisers. 


Held, That these provisions in case of total loss were invalid, being in- 
consistent with the valued-policy law of Kentucky. 





Digest Index, 1903. 1115 


Held, That the rejection of a letter from an adjuster which appeared not 
to be relevant was not error. 


Held, That in an issue as to whether the loss was total, evidence as to 
cost of replacement was properly rejected, but testimony as to what 
was necessary to restore the building was admissible. 

Held, That photographs which seemed to show only partial loss were 
not conclusive where they failed to show conditions of the walls 
which, according to some of the testimony must be torn down. 


— Hartford Fire Ins. Vo. vs. Bourbon County Court, 481. 


WATCHMAN. 
Wauat is SUFFICIENT CoMPLIANCE—ProOOoFs OF Loss. 


The insured in the application, in reply to the question: ‘‘ Do you agree 
to keep a watchman on the premises at all times when the ma- 
chinery is not in operation?” answered “ Yes.” It was also agreed 
that the statements should be a continuing warranty. 

Held, That the agreement as to the watchman was at most a condition 
subsequent, not to be construed so strictly as to defeat the intention 
of the parties. 

Held, That where two competent men were employed, and one prema- 
turely left his post without authority two hours before the arrival 
of the other, and the fire occurred in the interval, it was a sufficient 
compliance. 

Held, That it was not necessary to specifically state in the petition that 
proofs were furnished within the required sixty days where it was. 
alleged that all the conditions had been performed. 


—McGammon vs. Millers’ Nat. Ins. Co., 347. 
WHOM IT MAY CONCERN. See Trrtz 2. 
WIFE. See Asstanment 5; Compromise; INSURABLE INTERFST; TITLE 8. 


WIFE’S POLICY. 


TITLE To. 


The policy was payable to the wife, or in case of her previous death, to 
her children. The insured survived the wife and the money was 
paid to their son as administrator, who represented himself as sole 
heir. and was appointed administrator of her estate, and by him 
was accounted for to the court, and was by it decreed to be sole heir. 

Held, That the company cannot be compelled to pay again to a reputed 
stepson on the ground that he was intended by the insured to share 
in the proceeds. 


— Voss et al. vs. Connecticut Mut. Life Ins. Co., 84. 


YEARLY RENEWABLE POLICIES. See ExTenpep INsuRANcE. 
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